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CALL TO ORDER

MELANIE O'BRIEN: Mr. Chair, would you like to
call the meeting to order?

ARMAND MINTHORN: Okay. We’ll call the meeting
to order at 8:30. Today is Thursday, November 19.
Just like with every meeting, we always try the
best we can to open with invocation or prayer, and
we’ll do that this morning. I'm going to ask the
Elder here if he can lead us in prayer this
morning.

OPENING INVOCATION

MARIO GARZA: (Native American language.) Our
Creator, we thank You for bringing us here together
this morning. We ask for Your guidance. We ask
for You to guide us, guide the committee to make
some good decisions. We ask You to bring the
Native people that are here to come together in
fellowship and friendship. We ask You for Your
guidance, and we thank You for Your blessings.
(Native American language.)

ARMAND MINTHORN: Melanie.

ACTION ITEM: SUBCOMMITTEE DISCUSSIONS AND

APPOINTMENTS

MELANIE O'BRIEN: Okay. The first item on the

agenda this morning is a discussion by the Review
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Committee of its subcommittees and any changes or
appointments that need to be made to that
subcommittee list.

The committee should have a copy of the
current subcommittees that were formed as of your
last meeting. As you are all aware, there have
been some changes in your membership since the last
meeting, and you might want to take a look at
appointing new members to some of these
subcommittees.

The first subcommittee that was formed at the
March meeting, I believe, was a subcommittee to
draft the 2015 report to Congress. The membership
of that committee is currently Dennis O’Rourke.
The other committee member was Shannon O’Loughlin.
I’11l let you take it from here, Mr. Chair.

ARMAND MINTHORN: So currently, Melanie, we
have five subcommittees? Four?

MELANIE O'BRIEN: We have on record a total of
seven.

ARMAND MINTHORN: Seven?

MELANIE O'BRIEN: Yes.

ARMAND MINTHORN: Well, I guess a question for
the committee is do we need all of these

subcommittees?
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Dennis?

DENNIS O'ROURKE: I think some of the
subcommittees we don’t need any longer. My own
preference — I’11 just state it for further
discussion — is that we could — I mean we certainly
need some subcommittees where subcommittees act and
bring information and things back to the committee.
I think if we met a little more regularly as a
committee of the whole or a subcommittee of the
whole, through telephonic meetings throughout the
year, we could accomplish more, rather than having
so many subcommittees. That’s just my opinion. I
would also just note to further the discussion that
we have had a subcommittee on dispute procedures.
Maybe that’s still necessary, although we have
finalized the dispute procedures, and the
subcommittee’s work mostly was to draft and bring
those to the committee. So I don’t know if that’s
necessary.

ARMAND MINTHORN: Any more discussion?

Cissy.

LINDALEE FARM: Yes, I agree with Dennis that
it would probably be more productive to have
subcommittees of the committee of a whole, and to

meet more regularly as that subcommittee
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telephonically to discuss some of these issues. 1
also agree that the subcommittee on the dispute
procedures is probably no longer necessary, since
the goals of that committee have been accomplished.
And we have much gratitude to Sonya Atalay, a
former member, for all of her hard work that she
did on that committee. And we can have further
discussion on the other subcommittees, but I do
agree that a subcommittee of the committee of the
whole will function and be more productive than
having a lot of these other subcommittees.

ARMAND MINTHORN: So I guess I would agree with
Cissy, Jjust as too the subcommittee on the issue of
balance, do we need this committee?

DENNIS O'ROURKE: I personally don’t think so,
but that’s up for other discussion.

ARMAND MINTHORN: Okay.

STEVE TITLA: I second that motion.

ARMAND MINTHORN: Cissy?

LINDALEE FARM: I would concur that we do not
need that.

ARMAND MINTHORN: Okay. Let’s strike that one.

Subcommittee on lands for reburial?
Understanding, Melanie, that past discussions on

this were to look — or not look, but to discuss
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Federal lands as far as reburying ancestors on
Federal lands. Is that correct?

MELANIE O'BRIEN: That’s correct. And you
have, as a committee, received a report. You
received it in draft form at your last meeting and
you have it in final form at this meeting,
particularly about that issue of lands for reburial
through Federal agencies and what capacities
different Federal agencies have. So that is
included in its final form as a part of your
meeting materials. The subcommittee was created in
part to review that report and to make any
recommendations to the larger committee related to
the content of that report.

ARMAND MINTHORN: Well, it would seem that the
subcommittee on lands for reburial could be
addressed by the committee, rather than a
subcommittee.

DENNIS O'ROURKE: I agree.

ARMAND MINTHORN: Okay. So let’s strike
subcommittee on lands for reburial.

Subcommittee to consider ambiguities in the
statute?

MELANIE O'BRIEN: Yes, sir.

ARMAND MINTHORN: Do we need this subcommittee,
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committee?

DENNIS O'ROURKE: I don’t feel strongly about
it. Again, I think to the degree that we identify
ambiguities that should be addressed we can and
maybe should do that as maybe a subcommittee of the
whole through full discussion.

ARMAND MINTHORN: Cissy?

LINDALEE FARM: I would concur. That could be
one of the agenda items for the subcommittee on the
committee of the whole to talk about the
ambiguities as they come up or as the individual
members feel that there are ambiguities.

ARMAND MINTHORN: Okay. So do we want to keep
this committee?

LINDALEE FARM: Chair, I guess my sense 1is I
think the issue should be kept alive, but I don’t
think there’s a necessity for having a separate
subcommittee to address that.

ARMAND MINTHORN: All right. And again, this
would probably be similar to Federal lands. If
there’s any differences or concerns about the
statute, it should be discussed as a whole by the
committee. So Melanie, we’ll strike this
subcommittee as well.

Subcommittee on reports, culturally
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unidentifiable and —

MELANIE O'BRIEN: Yes, that subcommittee was
developed in relation to the two reports that the
National NAGPRA Program has produced, looking at
inventories. I think that the intent of that
committee was to assist the National NAGPRA Program
if we needed it, in any efforts at creating that
report or communicating with the institutions and
agencies listed on those reports. In addition, at
your last meeting in March, there was some
discussion about how those two reports might be
used in conjunction with developing guidelines for
museums and Federal agencies on consultation
related to the content of those two reports.

ARMAND MINTHORN: Well, just what Melanie has
outlined in these two reports, and certainly we
heard about those reports yesterday. Again,
there’s some similarities here that these reports
need to be dealt with by the full committee rather
than the subcommittee.

DENNIS O'ROURKE: I think that would be
productive.

ARMAND MINTHORN: Okay, Melanie, all the heads
are shaking here. So let’s strike the subcommittee

on the culturally unidentifiable and the CA.
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MELANIE O'BRIEN: Okay.

ARMAND MINTHORN: And then number seven,
subcommittee to arrange meeting with the Assistant
Secretary? Carla, can you help us on this one?

MELANIE O'BRIEN: I'm sorry. I’'m back. I'm
sorry, we were discussing which one? The final
one. Right, to arrange a meeting with the
Assistant Secretary for Indian Affairs. Again the
intent here was for a small group, representing the
committee to arrange to travel to Washington and
meet with the Assistant Secretary for Indian
Affairs to discuss issues related to the committee
and to your work here.

ARMAND MINTHORN: Well, yesterday, the lady
that was here, Cheryl, we expressed that very
invitation to not only have [the Assistant
Secretary - Indian Affairs] come here, but also to
Cheryl as well. It was expressed many CONCerns
that the committee has, as far as budget, etcetera,
etcetera. So again, it would seem that if there
were a group or a portion of this committee that
would make that visit, certainly we could decide
with you and with the participants that come to the
meeting. We certainly don’t need to have a

subcommittee to decide that.
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CARLA MATTIX: I think the only issue of having
the smaller group hold the meeting with the
Assistant Secretary is that the full committee
would have to approve the topics of discussion for
that smaller group, and that maybe that was the
intent behind having the subcommittee figure that
out and then bring that to the whole committee for
the whole committee’s approval.

ARMAND MINTHORN: Well, the only thing about
that, Carla and Melanie, 1is schedule and
availability. 1It’s going to be kind of Catch 22,
trying to confirm and see which committee members
can make such a meeting. So that would be the
challenge. But as far as the agenda and topics
with the Assistant Secretary, that’s fairly easy
what those would be. But the challenge is which
committee members would be able to do that.

LINDALEE FARM: Mr. Chair?

ARMAND MINTHORN: Cissy.

LINDALEE FARM: I think one of the reasons for
having that subcommittee was so that it didn’t get
lost in the shuffle, so that someone took on the
responsibility to actually arrange for the meeting
and to move forward with setting it up. And

perhaps with the introduction to Ms. Andrews-
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Maltais yesterday, that was helpful and sufficient
and that there can be some follow through. And I
don’t know if it’s necessary for the Review
Committee to have a subcommittee to do that or if
there can be follow up through the Program or
coordination with the Program and individuals or
with the chair to actually follow through on that.

MELANIE O'BRIEN: We can certainly take that up
for the committee and arrange the details in terms
of identifying a time that the Assistant Secretary
might be available, as well as whoever among you
might be available. As Carla mentioned, the
important thing for you to do as a committee in
this setting is to identify those issues that you
want to address with the Assistant Secretary. I
would recommend perhaps as you work on the report
to Congress that identifies specific issues you
want to address to Congress, that you might take a
vote to agree that those are the same topics or
issues that you might want to address with the
Assistant Secretary.

LINDALEE FARM: That being said, I guess there
is no need for the subcommittee. That would be my
sense.

ARMAND MINTHORN: I would agree. Okay, again,
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Melanie. All the heads are shaking.

Number one, subcommittee on report to
Congress?

DENNIS O'ROURKE: Well, I’'m going to be
speaking about that in just a moment. I’'m the sole
member of that subcommittee at the moment.

Somebody has to draft that thing. I wouldn’t mind
— I think it has been tradition on the committee in
the past, I was the junior member of that
subcommittee until Shannon O’Loughlin left the
committee, and the responsibility fell to me to
prepare that for the committee. I wouldn’t — I
think it might be appropriate to have a second
person on that, with the expectation that me and
one other person would not only complete the
preparation but certainly anticipate the
preparation of it next year.

ARMAND MINTHORN: I would agree, Dennis.

Volunteers? Are you volunteering?

PATRICK LYONS: Mr. Chair, I am volunteering.

ARMAND MINTHORN: Okay. All right. So we do
have two members here, Melanie, for the report to
Congress.

MELANIE O'BRIEN: Thank you. Stepping back for

a minute to your subcommittee of the whole, is it
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my understanding that you would like to arrange
regular teleconferences of that subcommittee that
you might meet by telephone in between this meeting
and your next public meeting?

ARMAND MINTHORN: Yes.

MELANIE O'BRIEN: And would you like for the
Program to arrange those teleconferences for you?

DENNIS O'ROURKE: I think that would be useful.

MELANTE O'BRIEN: We’d be happy to do that for
you.

ARMAND MINTHORN: Okay. Thank you.

Okay. Melanie, anything else on subcommittee?

MELANIE O'BRIEN: No, I think that takes care
of that item.

ARMAND MINTHORN: Okay. Moving on.

MELANIE O'BRIEN: The next item is an initial
discussion of your — the Review Committee’s 2015
report to Congress. Just for your information and
those in the audience, I’11 remind you that you
report to Congress annually on a calendar year
basis. So your report should cover the activities
of the Review Committee from January to December
2015, which would include the March meeting held in
Amherst, Massachusetts, and this meeting here in

Oklahoma.
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ACTION ITEM: INITIAL DISCUSSION OF THE REVIEW

COMMITTEE 2015 REPORT TO CONGRESS

DENNIS O'ROURKE: I think it falls to me to
present some material to initiate some discussion
or what has transpired so far. As the committee
knows, a draft - a rough draft of a report to
Congress was circulated to the committee prior to
the committee meeting. I received some feedback
from other committee members regarding revisions.

Historically, the reports have sort of had the
same structure and flavor and oftentimes the same
message, and that’s likely to be true this time
simply because the barriers encountered and the
recommendations for overcoming those barriers don’t
change much from year to year, and we still view
them as important.

The one major change in the report this year
is simply structural. In the past, there has been
a recitation of several pages of the committee’s
activities over the year, and then the report
concluded with significant barriers encountered by
the Program, the Review Committee, tribes, Native
Hawaiian organizations, agencies, museums,
etcetera. And then concluding with a list of

recommendations. We’ve changed it this year, at
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least so far. We’ve put those problems, the
barriers encountered, at the very front of the
report, following an executive summary, an
abbreviated executive summary. The logic being
that reports to Congress may not often get the
attention that we would like them to, and that
burying our message at the end might not be the
best strategy. So we’ve moved those important
issues to the front of the report. I would just
like to read the list of barriers that are included
in the report and the brief list of recommendations
to Congress so that anyone can add to those. I’11
be happy to edit and add materials to the report,
but let me just go through the section on barriers
encountered, which now in the current draft of the
report begins the second paragraph of the report.

So the first one is lack of adequate staffing
and support, and that’s to both the National NAGPRA
Program itself, to the Review Committee, and to
tribes and Native Hawaiian organizations, museums
and Federal agencies. And the lack of funding is
seen as a serious impediment to full implementation
of the Act.

There is a section on failure to properly

report inventories from museums and agencies.
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There are three components of that. These were all
identified in last year’s report, and I’'ve elected
to keep them in until I get feedback from others
about whether or not this is still perceived to be
important issues. One of these is failure to
properly inventory federally controlled collections
that are curated in non-Federal repositories. We
have seen some movement and progress on this in
reports presented yesterday. A second is failure
to properly report the scope of consultation
activities with lineal descendants, Indian tribes,
or Native Hawaiian organizations regarding
culturally unidentifiable remains and funerary
objects. A third is failure to submit Notices of
Intent to Repatriate for culturally affiliated
human remains and funerary objects. And each of
these topics, there is some verbiage, a paragraph
or two explaining in more detail and providing
examples, the issues of why these remain
impediments to the full implementation of the Act.
So there is documentation. This isn’t just a
listing of issues.

Another independent topic that is viewed as —
has been viewed in the past as a barrier, an

impediment, is lack of appropriate locations for
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reburial. And I have some verbiage related to
that. We’ll add to that and revise it with the
report we hear at this meeting. There — in the
past, and I would seek guidance from attendees and
certainly other Review Committee members. In the
past, there has been a section in barriers relating
to additional layers of administrative review by
the National Park Service. I personally don’t
recall hearing much about that in discussion in the
last year or so, and I don’t know if that still
needs to be a part of this report or not. I would
ask for some advice in this regard. And finally,
there is a short section on the possible need for
amendments to the Act and its regulations in order
to provide clarity. I have one example that has
come up for discussion at this meeting or among the
Review Committee members, but additional
information there might be useful. There’s a short
section on progress, not nearly as long as the
barriers. That too will be revised as we receive
reports at this meeting.

And finally, the recommendations to Congress
have been fairly constant over the last couple of
years. I will just read the ones in the current

draft. One is to fulfill the statutory
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requirements of NAGPRA by providing adequate and
consistent staffing and support to the National
NAGPRA Program. Two, continue to support and
increase grant funding, especially to Indian tribes
and Native Hawaiian organizations, that will build
institutional capacity and meet the requirements of
Congressional policy of Indian self-determination.
Three, to enact legislation to further and
consistently protect Native American burials by
providing methods to protect public lands or allow
tribes to acquire public lands in order to provide
areas for reburial. Four, to support broader
opportunities for reburial of Native American
ancestors on Federal lands, including National
Parks. Five, support Federal agency compliance
with NAGPRA, including expedited completion of
inventories of Federal collections in non-Federal
repositories. And finally, support stronger
enforcement measures by the Review Committee and
the National NAGPRA Program, as well as the
Secretary of Interior to better deal with
compliance issues.

My plan is to elaborate a bit on each of those
by either providing examples or some additional

explanatory material. I’'m hesitant to try to write
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too much regarding each of those, mostly because I
think the longer and wordier the document gets, the
less impact it’s likely to have. That’s my
personal view, and I’'m open to suggestions.

PATRICK LYONS: Mr. Chair, may I?

DENNIS O'ROURKE: Yes.

PATRICK LYONS: I would just like to start by
saying thank you to Dr. O’Rourke for all of that
great work, and I would say that in my view it’s
really pretty focused, what’s in there right now.
That’s all I would say at this point.

ARMAND MINTHORN: Dennis, this report, this
draft report to Congress and as it relates to last
year’s report to Congress, there is some
similarity. Too, it would be worth considering how
this report could be shortened, as well. And if we
as a committee here today can possibly work toward
a final draft today that would be great.

DENNIS O'ROURKE: I completely agree, and I
will say I'm very concerned about length. The
initial draft was substantially longer. It’s been
pared down by a third. I see places where I think
I can make edits and change the wording, and
actually Patrick has provided me some editorial

suggestions that I think will help in that regard.

Lesa Koscielski Consulting
Rapid City, South Dakota
(605) 342-3298




23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I would like to see it shortened as well, and I'm
going to work toward that by focusing it even more
and shortening some of the verbiage in the report.

ARMAND MINTHORN: Well, just to add, Dennis,
item four, amendments to the Act, again, this is
the statute where it cites associated funerary
objects and unassociated funerary objects and their
disposition and the discretion that Federal
agencies, museums and universities have to
repatriate or not repatriate.

DENNIS O'ROURKE: Thank you. If you could
provide some wording for me there so it’s stated in
a way that’s clear and informative, I’d appreciate
it.

ARMAND MINTHORN: Okay. Carla, it is in the
statute. What part of the statute is that?

CARLA MATTIX: (Inaudible comment.)

ARMAND MINTHORN: Yes.

CARLA MATTIX: We were just discussing what you
might be able to do. We were discussing how you
might be able to finish working on this, perhaps at
lunch, with your subcommittee to work out the
wording changes.

ARMAND MINTHORN: Okay.

CARLA MATTIX: Because you’re going to have
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another time in the agenda this afternoon to work
on this as well, so some of the wording changes
could be worked on at lunch time.

ARMAND MINTHORN: Okay.

DENNIS O'ROURKE: All right. That’s good.

ARMAND MINTHORN: But Dennis, again, that would
be just an example of the report that would include
or address amendments to the Act.

STEPHEN SIMPSON: Sure. And to answer your
question, Mr. Chair, the mention of culturally
unidentifiable human remains is in section 8 (c) of
the statute, which is one of your list of duties.

ARMAND MINTHORN: Okay. Steve.

STEVE TITLA: Chairman, regarding the question
by Mr. O’Rourke regarding additional layers of
administrative review by the National Park Service,
he asked whether that should remain. I think that
that should remain in the report because I think
that by the National NAGPRA Program, we’re within
the National Park Service, and that adds some
additional layer of bureaucracy and expenses to the
Program, and the reasons put there are still wvalid,
I think, even though we may not have discussed it
recently. This situation causes notices,

recommendations from the Secretary and other
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implementation activities to be delayed. I think
that if the National NAGPRA Program were by itself,
then that might better serve the Program, being
directly under the Secretary of the Interior. So I
would recommend that that remain in the report.

DENNIS O'ROURKE: Thank you, Steve. That’s
exactly the kind of feedback I was hoping for.

ARMAND MINTHORN: Okay. So as far as the
report, Dennis, we’re moving forward. And if we
can make time this afternoon to come back and
possibly look at a final draft.

DENNIS O'ROURKE: Sure. We’ll do our very
best. I’'m hoping we can do that.

ARMAND MINTHORN: Okay. All right. Anything
else on the report to Congress?

PATRICK LYONS: Mr. Chair, may I ask a
question?

ARMAND MINTHORN: Sure.

PATRICK LYONS: As a new member of this body,
but as someone who has served on the Society for
American Archaeology Repatriation Committee, I know
that in the past there’s been discussion on and off
about amendments to the definition of Native
American in the statute. Is that a topic that this

body has addressed or may address in these
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recommendations?

CARLA MATTIX: That is a topic that has come up
in the past. I don’t know if it’s in the current
version? Can you hear me? I'm not sure — it is a
topic that has been addressed in the past, and
there has been quite a bit of discussion about it.
I don’t know if it’s in the current version.

DENNIS O'ROURKE: It is not in the current
version.

PATRICK LYONS: Thanks.

ARMAND MINTHORN: Okay. Melanie, anything
else?

MELANIE O'BRIEN: I would just recommend that
anyone who is here that would like to give
information to the Review Committee about any of
these barriers or recommendations should
participate in the public comment period that we
have this afternoon. That is in particular why we
have those open slots for public comment, so that
the public can hear what the Review Committee is
considering and make any comments that they would
like to regarding that report to Congress.

ARMAND MINTHORN: Okay.

MELANIE O'BRIEN: I would also just like to

make one recommendation to the committee related to
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some of these topics. I would like to remind you
and state again very clearly that over the last
year we had a significant increase in the number of
applications for NAGPRA grants. It was almost a 67
percent increase in the number of requests for
funding. And while certainly there are staffing
issues within the National NAGPRA Program, we have
a plan to address those, and we have guaranteed
support from the National Park Service to fill
those vacancies. I would encourage the committee
to think about the structure of that barrier and
what is listed first when you’re discussing the
lack of staff and support. It is clear to me that
there’s a great need for additional funding for
NAGPRA constituents who are trying to fulfill their
NAGPRA responsibilities. That’s why they’re
applying for grants through the National NAGPRA
Program, and there is clearly a demonstrated need
there from both tribes and museums for additional
funding through the NAGPRA grant program.

PATRICK LYONS: May I ask a clarifying
question, Chairman?

ARMAND MINTHORN: Sure.

PATRICK LYONS: So does that — may I restate

that and try to make sure that I understood what
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you said? So relative to the priorities that have
been expressed so far in the draft report, the
assessment of National NAGPRA is that the priority
in terms of being able to have good compliance
would be more funding toward the grant program?

MELANIE O'BRIEN: That’s correct.

PATRICK LYONS: Thank you.

STEVE TITLA: Chairman?

ARMAND MINTHORN: Yes, Steve.

STEVE TITLA: I agree with Madam DFO’s
statement about more funding for the grantees, and
I will talk about what I know about in the nation.
I'm from Arizona, and the Apache, from San Carlos
Apache Tribe. I know that the Western Apache
group, composed of the White Mountain Apache, San
Carlos Apache, Yavapaili Nation, Tonto Apache. Those
tribes are always trying to get funding, and they
apply every year, so I know the need for that. And
so I think that the priority for grantees is
paramount in our area, and so I would recommend
that we put that as number one in the barriers that
we have. Thank you.

ARMAND MINTHORN: Okay. Anything else,
Melanie?

MELANIE O’BRIEN: No, that’s the end of my
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comments related to your report. If there are
additional items you want to discuss or take up at
this time, you do have time allotted now. I would
again recommend that perhaps if we are ahead of
schedule, which we are, that you might have
additional time over the lunch break for the
subcommittee to work on a draft and then there is a
slot this afternoon where you could take action on
that draft report. It is structured so that the
subcommittee should do the work on that report.
However, they’re not restricted from inviting the
rest of you to join them as they work through that
draft during lunch.

ARMAND MINTHORN: Okay.

MELANIE O'BRIEN: So we are a bit ahead of
schedule, but our next presentation is ready. The
next item on the agenda is an action item for the
Review Committee to hear a disposition request by
the National Park Service. Presenting to you is
Larry Turk, the Superintendent for Chaco Culture
National Historical Park.

ACTION ITEM: CUI DISPOSITION REQUEST, NATIONAL PARK

SERVICE

PRESENTATION

LAWRENCE TURK: Good morning, Mr. Chair,
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members of the committee. My name is Larry Turk,
Superintendent of Chaco Culture National Historical
Park. With me today are Timothy Begay of the
Navajo Nation Historic Preservation Department, and
Karen Wurzburger, National Park Service
Intermountain Region Office of Indian Affairs and
American Culture. Leigh Kuwanwisiwma, the Director
of the Hopi Cultural Preservation Office, was
unable to join us in Oklahoma this week. This is
an executive summary of the request by the National
Park Service, Chaco Culture National Historical
Park, for a recommendation from the regional - from
the Review Committee in support of the proposed
disposition of the culturally unidentifiable
remains of two individuals and eight associated
funerary objects in the control of Chaco Culture
National Historical Park.

Now I’'m going to turn it over to Karen
Wurzburger to present the details of this request.

KAREN WURZBURGER: Thank you, Larry.

Good morning, Mr. Chair and members of the
committee. Chaco Culture National Historical Park
proposes to transfer control of the remains and
funerary objects of two individuals jointly to the

Hopi Tribe of Arizona and the Navajo Nation of
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Arizona, New Mexico & Utah. This summary
supplements the information provided to the Review
Committee in preparation for this meeting. Chaco
Culture National Historical Park is located in
northwestern New Mexico, in a remote canyon cut by
the Chaco Wash, inhabited from around 800 to 1200
A.D. The national monument was established in
1907, expanded to a national historical park in
1980, and added to the UNESCO World Heritage List
of Cultural Properties in 1987 to preserve the vast
network of archeological sites which compose the
extensive Pre-Columbian cultural complex. Many
present-day Indian tribe and Pueblo members are
descended from the Chacoans, and refer to Chaco
Canyon and its features in their traditional
histories and migration stories. Some tribes
regard the canyon as sacred ancestral land. The
descendants of Chacoan people remain connected to
and committed to Chaco Canyon through ongoing
traditions and government-to-government
consultation. Members of at least 25 Indian tribes
continue to consult, advise, and take an active
role in the stewardship of the park today. We are
grateful for the tribes’ continued guidance and

collaboration on many of the ongoing projects at
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Chaco.

In 1938, Chaco Canyon National Monument took
custody of two individuals and eight associated
funerary objects as part of the Harkness
Collection, believed to have been collected from
within a hundred-mile radius of Shiprock, New
Mexico. The Harkness Collection was initially
documented as a temporary loan, however no official
loan paperwork has been located and there were no
copies of correspondence with Mr. Harkness after
1938. 1In 1958, the National Park Service undertook
a serious pursuit of Mr. Harkness to discuss the
status of the loan, but he was unable to be located
and letters initiating contact were returned as
undeliverable. 1In 1959, the National Park Service
wrote to the General Services Administration
claiming title to the Harkness Collection through
voluntary abandonment on park land. Following a
three-year waiting period to allow Harkness or his
heirs to dispute the claim, the General Services
Administration determined in 1963 that the National
Park Service could consider the Harkness Collection
abandoned property with title vested in the
National Park Service.

Documentation for the Harkness Collection did
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not include any specific dates of removal nor
information based - information regarding
archeological context and no provenience
information for these individuals. Because the
disposition of culturally unidentifiable human
remains under section 10.11 of the NAGPRA
regulations requires provenience information to
determine tribal land or aboriginal land and
because that information here is lacking with the
exception of the hundred-mile radius, we were
unable to follow the process set forth in NAGPRA
under section 10.11 for these individuals.

Physical anthropological and textile analysis
have determined these remains to be Native American
but have yielded conflicting information regarding
the age and potential cultural affiliation of these
individuals. A cranial analysis conducted in 1998
by Dr. Joseph Powell identified the remains of one
of the individuals as historic Navajo. In 2001, a
carbon-14 analysis of a textile bag associated with
the remains yielded prehistoric dates ranging from
350 to 50 B.C.E. Because of this inconsistency,
the park conducted a reassessment of the physical
anthropological data in 2002, which concluded that

the remains were most likely prehistoric
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Basketmaker. Uncertainty and direct contradictions
in these analyses made it difficult for park
management to determine - to make a determination
on the likely age or cultural affiliation of either
of these individuals.

Over the past two years, Chaco Culture
National Historical Park has engaged in 3 separate
face-to-face tribal consultations with 18
traditionally associated tribes regarding these
individuals and their associated funerary objects.
An additional 13 tribes were contacted to consult
but were unable to participate in the face-to-face
consultations. With careful consideration of, one,
the lack of specific provenience or contextual
information for these remains; two, the conflicting
osteological and textile analyses yielding vastly
different date estimates; and three, the
information and recommendations provided by
consulting tribes, Chaco has determined these
remains to be culturally unidentifiable. Due to
their documented connections to and aboriginal
lands within the 100-mile radius noted in the
collection records for the Harkness Collection, the
Hopi Tribe of Arizona and the Navajo Nation of

Arizona, New Mexico & Utah have agreed to jointly
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accept control of the two individuals and eight
associated funerary objects on behalf of all of the
consulting tribes. Ohkay Owingeh, New Mexico;
Pueblo of Acoma, New Mexico; Pueblo of San Felipe,
New Mexico; and Tonto Apache Tribe of Arizona have
provided letters in support of this disposition.
The consultation process, requests for repatriation
and letters of support constitute the agreement
among the consulting tribes. No consulting tribes
have expressed opposition to the joint disposition
to the Hopi Tribe and the Navajo Nation.

On behalf of Chaco Culture National Historical
Park and the National Park Service, we are
respectfully requesting a recommendation from the
Review Committee that the NPS move forward with the
proposed transfer of control of these two
culturally unidentifiable individuals and eight
associated funerary objects to the Hopi Tribe of
Arizona and the Navajo Nation of New Mexico -
Arizona, New Mexico & Utah. If the Review
Committee recommends proceeding and the Secretary
of the Interior concurs, disposition is expected to
take place in 2016 following the required public
notification.

Thank you all very much, and I will now turn
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the mic over to Timothy Begay of the Navajo Nation
Historic Preservation Department, who has a few
words to share with you all, as well.

TIMOTHY BEGAY: Good morning, Chair and members
of the committee and audience. Today we come to
you for a simple recommendation of making what was
done wrong right and putting these remains back
into the ground where they belong. As you all are
aware from our neck of the woods, anytime you get
Navajo Nation and the Hopi Nation to agree it
should be taken as gospel, so you know, we come
simply to say we want these remains back in the
ground and that the remains continue on their
journey. So with that, we thank you for your time
and your understanding in this situation. (Native
American language.)

REVIEW COMMITTEE QUESTIONS AND DISCUSSION

ARMAND MINTHORN: Question, Karen, during your
report there was a word that I would ask you for
clarification. The word “abandoned,” never heard
that before in a report like this. Could you
explain a bit more on abandoned?

KAREN WURZBURGER: Yes, regarding the
collection that was - so my understanding was that

- and that was part of the collection history for
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these remains is that these remains were placed on
a temporary loan back in the thirties to the
monument, and the loan paperwork, my understanding,
is not great. And so about twenty years later, the
Park Service realized that these - this collection
was still in their physical custody and so took
pursuit to try to locate the individual who had
loaned them and they were unable to find that
individual or any of his heirs, and therefore the
collection was determined by the General Services
Administration to be abandoned property, and that’s
the terminology I believe GSA used and under which
the Park Service was able to kind of take legal
control of that collection.

ARMAND MINTHORN: So again, Karen, this report
is referencing two individuals and two unassociated
or associated?

KAREN WURZBURGER: Eight associated funerary
objects.

ARMAND MINTHORN: Oh, eight. Eight associated.

KAREN WURZBURGER: Yes.

ARMAND MINTHORN: All right. Committee?

STEVE TITLA: Chairman?

ARMAND MINTHORN: Steve.

REVIEW COMMITTEE MOTION
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STEVE TITLA: Karen, Lawrence, Mr. Begay, I’'d
like to commend you for a thorough report. It
sounds like you did consultations with all the
necessary parties in the region around the Chaco
Culture National Historical Park. I’ve heard a lot
about it, never been there but hope to get there
soon. At any rate, it sounds like you did the
necessary consultation and I wish that all parties
that come before us would make that kind of

thorough consultation with the tribes that’s

necessary. I agree with our chairman. He said
that consultation is not a letter. 1It’s not a
phone call. 1It’s a face-to-face meeting like we

are talking today. So I commend you for a good
report and I make the motion that they are
requesting for this CUI disposition, Mr. Chairman.

ARMAND MINTHORN: Is there a second?

DENNIS O'ROURKE: I second the motion.

ARMAND MINTHORN: Discussion?

Just to add to what Steve was saying, this is
a good example of tribes working together. And
like you were saying, sir, gospel. 1It’s good when
two tribes like this can work with each other and
decide with each other disposition for our sacred

human remains. And especially when the tribes can
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have meaningful consultation and this consultation
resulted with this disposition, this action here
today. So I commend the Park Service for this here
due diligence and especially the consultation.

It’s vital. 1It’s key. 1It’s important, and it does
— it never ends, consultation. So I commend you
and the Hopi and the Navajo for working for this
big result.

Any more discussion?

DENNIS O'ROURKE: Call the question.

ARMAND MINTHORN: All those in favor of the
motion raise your right hand.

MELANIE O'BRIEN: Those in favor, Dennis
O’Rourke, Steve Titla, Patrick Lyons, Lindalee
Cissy Farm, and Heather Edgar.

ARMAND MINTHORN: Those opposed?

Abstain?

Motion carries. Thank you.

KAREN WURZBURGER: Thank you.

MELANIE O'BRIEN: Next we have another
disposition request, this one brought to you by the
Tennessee Valley Authority. We have Patricia
Ezzell, who is the tribal liaison with the TVA.

ACTION ITEM: CUI DISPOSITION REQUEST, TENNESSEE

VALLEY AUTHORITY (TVA)
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PRESENTATION

PATRICIA EZZELL: Thank you, Melanie. Good
morning, Mr. Chairman and members of the Review
Committee. My name is Pat Ezzell. I serve as the
Tribal Liaison for the Tennessee Valley Authority
or the TVA. I will be presenting this morning,
along with my coworker, Dr. Tom Maher. He is our
NAGPRA Coordinator. Observing with us is Ms.
Marianne Shuler, who is one of our staff
archaeologists. We would like to thank the NAGPRA
review board for this opportunity to present to you
today. We would also like to thank The Chickasaw
Nation for their hospitality that has been extended
to us while we have been here.

As we get started, I feel I need to introduce
you to TVA. You may remember us from your middle
school history class, but it’s been a little while.
So TVA was established as a Federal corporation to
help develop the Tennessee Valley region. It was
established in 1933. The region that I refer to
includes all of Tennessee and parts of the six
surrounding states, Alabama, Georgia, Kentucky,
Mississippi, North Carolina and Virginia. We were
created during President Roosevelt’s first one

hundred days of the New Deal to provide flood
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control, navigation and affordable electricity to
the people of the region. By providing these
things, it was TVA’s goal to improve the quality of
life of people in the Tennessee Valley. Now, while
our tasks have changed through the years, TVA’s
fundamental mission as outlined in the TVA Act has
not changed. Today, as in 1933, we are still
committed to serving the people and improving the
quality of life in the wvalley in the areas of
energy, environment and economic development.
Certainly, energy is a central focus for us, but we
are much more than a power company. We also have
sweeping responsibilities for managing the
resources of the Tennessee Valley and being a
partner for economic growth and prosperity in our
region.

Now, TVA is a little unique in the world of
Federal agencies. Certainly, we’re owned by the
people of the United States to serve the people.

We are governed by a nine-member policy making
board appointed by the President and confirmed by
the Senate. 1It’s a part-time board. Our daily
operations are led by our President and CEO. One
of the things that make us the most unique in the

world of Federal agencies is that we are

Lesa Koscielski Consulting
Rapid City, South Dakota
(605) 342-3298




42

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

financially self-supporting. We do not receive any
appropriated dollars. The TVA power system has
been financially self-supporting since 1959, and
our non-power operations such as our flood control,
our resource stewardship and our economic
development work, we have not received any taxpayer
funding since Fiscal Year 1999. These programs are
funded entirely by power sales. Again, that makes
us extremely unique as a Federal agency.

Now, when TVA was created in 1933, they went
to work building a system of locks and dams to
provide flood control and navigation with
electricity as a by-product. During the
construction of these locks and dams, hundreds of
archeological sites were excavated from Federal
land. TVA continued its power construction
building fossil plants and nuclear plants, which
also led to archeological excavations. I do want
to point out that it is primarily from these hydro
projects, these dam projects, that the majority of
our collections were excavated. At this time, I
want to turn the presentation over to Dr. Maher.

THOMAS MAHER: Thank you, and good morning. In
the 1970s, TVA was planning to build multiple

nuclear power plants simultaneously. TVA’s plan

Lesa Koscielski Consulting
Rapid City, South Dakota
(605) 342-3298




43

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

was to build 17 nuclear plant units; however, with
the recession of the 1980s and the decrease in
energy demand, many of TVA’s nuclear plant projects
were deferred and then ultimately canceled.
Hartsville Nuclear Plant, located adjacent to the
Cumberland River in middle Tennessee was one of
these canceled plants. You can see it just barely
up there in the upper end as a little red dot. The
construction of the Hartsville Nuclear Plant was
canceled in 1984. You can see the outer shell of
one cooling tower had been completed by this time.
The Dixon Creek site, 40SM113, was first
identified during a surface survey of the planned
nuclear power plant in 1972. Additional survey and
excavations took place from 1974 to 1976. In April
1976, four test units were excavated. One test
unit revealed a single adult male interred in a
semi-flexed position in a 5- by 4-foot burial pit.
Two shell-tempered ceramic vessels were associated
with this individual. A reconstruction of the
excavations indicates that the Dixon Creek site was
occupied repeatedly from approximately 500 B.C.
through A.D. 1450. There are no radiocarbon dates
associated with these cultural items. The only

chronological evidence is provided by the two
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funerary objects. One is a small shallow, thick-
walled shell-tempered bowl. The other is a broken
vessel with thin shell-tempered walls. It may have
been a water bottle, but it is missing its
distinctive cylindrical upper rim. Neither has any
exterior or interior surface decoration. This
burial seems to date from the Middle Cumberland
Mississippian period ranging from A.D. 1050 to A.D.
1450. TVA has both control and possession of these
NAGPRA items.

TVA initiated consultation on January 29,
2015, with Native American tribes who indicated
that Smith County, Tennessee, is an area of
interest. TVA made available all documents
relating to the archeological site and the NAGPRA
cultural items. We asked for a response within 30
days as to which tribes wished to consult further.
The Native American liaison, Pat, scheduled a
telephone consultation on April 24th, 2015, and
representatives of the United Keetoowah Band of
Cherokee Indians in Oklahoma, the Eastern Band of
Cherokee Indians, and The Muscogee (Creek) Nation
attended. Archeological, historical and
traditional knowledge regarding this geographic

area was discussed during consultation. Although
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clearly a prehistoric Native American burial, it
was agreed that there was not sufficient evidence
to culturally affiliate these NAGPRA cultural items
to a federally recognized Native American tribe or
tribes.

We then turned to the regulations regarding
the repatriation of culturally unidentifiable
NAGPRA cultural items. As you know, these
regulations provide a priority order for the
disposition of NAGPRA cultural items determined to
be culturally unidentifiable. This is a portion of
the 1993 United States Geological Survey map
illustrating judgments of the Indian Claims
Commission, the ICC, and the U.S. Court of Claims.
The ICC judgment recognizing the area as the
aboriginal lands of the Cherokee extends only to
the southern bank of the Cumberland River in Smith
County, Tennessee. I believe this judgment is
based on the 1785 treaty between the Cherokee and
the U.S. Government, signed at Hopewell, South
Carolina. Site 40SM113 is north of the Cumberland
River, placing it outside of the area recognized by
a judgment of the ICC or the U.S. Court of Claims.

In the absence of a judgment of the ICC or the

U.S. Court of Claims, treaties are the next source
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of information that can be used to determine the
aboriginal occupation of an area. This 1884 map
created by C. C. Royce indicates the area north of
the Cumberland River is covered by a March 14th,
1775 treaty. This is kind of the light gray area
you see there that has the numeral 7 in it, and
again a red dot just below the border between
Tennessee and Kentucky represents the Hartsville
area. Historians have labeled this treaty as
either the treaty of the Sycamore Shoals or the
Treaty of Watauga. It was a land deal between
Cherokee chiefs and the Transylvania Company headed
by Carl Richard Henderson to form a fourteenth
colony. Based on this treaty, this consultation
concluded with a consensus agreement that the
NAGPRA items were from the aboriginal lands of the
Cherokee.

A Notice of Inventory Completion was drafted
for submission to the National NAGPRA Program. A
review of the draft NIC by TVA’s Office of General
Counsel revealed a flaw in our reasoning. In the
preamble to the final regulations regarding
culturally unidentifiable human remains and
funerary objects there is a response to a comment

on the final rule. To quote, “Treaties signed
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before the establishment of the United States
between the various colonial governments and Indian
tribes may be used to identify areas aboriginally
occupied by Indian tribes,” based on the
acknowledgement of the validity of these treaties
by the United States.

The agreement between the Cherokee chiefs and
the Transylvania Company was signed in March 1775.
There is a letter from the North Carolina Archives
from James Hawk, who was the Transylvania Company
representative describing his trip to the Colonial
Congress in Philadelphia in October of 1775. On
behalf of the Transylvania Company, he spoke with
many representatives, including John Adams and
Thomas Jefferson, seeking their support of
Transylvania as the fourteenth colony. He failed
to convince them. In fact, in 1778 the Virginia
legislature declared the Transylvania purchase
void, and in 1783, the North Carolina legislature
did the same. Both states claimed that portions of
the Transylvania Territory were part of their
original colonial charter. Ultimately this area
became part of the states of Kentucky and
Tennessee. So this treaty was never acknowledged

by the Government of the United States and can’t be
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used to identify aboriginal land under the CUI
regulations.

Following the advice of the staff of the
National NAGPRA Program, we’ve brought this issue
to you, the NAGPRA Review Committee. We'’ve
developed an agreement with interested tribes for a
joint disposition of these NAGPRA cultural items.
We have signed agreements with the Cherokee Nation,
the Eastern Band of Cherokee Indians, the United
Keetoowah Band of Cherokee Indians in Oklahoma, the
Shawnee Tribe, The Muscogee (Creek) Nation, and the
Thlopthlocco Tribal Town. There is a pending
agreement with the Eastern Shawnee Tribe, also. No
tribe has objected to this joint disposition.

We’ re seeking the Review Committee’s support for a
Notice of Inventory Completion for the disposition
of these NAGPRA items to all interested tribes.
And that’s our presentation. Any questions?

REVIEW COMMITTEE QUESTIONS AND DISCUSSION

ARMAND MINTHORN: Committee, any questions,
comments to the report?

I do have some questions. Tennessee Valley,
this is a very big agency. In your report you were
citing excavations that took place and the

approximate time period of those excavations. Were
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these excavations due in part to constructions on
the rivers?

THOMAS MAHER: Well, this particular situation
was that a nuclear plant, power plant was being
planned for this area, north of the Cumberland
River, and the excavations did take place because
that entire area would have been - was impacted.
And they identified this particular site and
others, but this is the only site that produced any
NAGPRA items.

ARMAND MINTHORN: Okay. And what year again
did these excavations take place?

THOMAS MAHER: 1976.

ARMAND MINTHORN: Okay. So does Tennessee
Valley currently house collections?

THOMAS MAHER: Tennessee Valley Authority has
control over many — thousands of NAGPRA objects -
human remains and tens of thousands of funerary
objects, but we possess almost none. This is one
of the few. Most of the - as Pat referenced, most
of the excavations that generated this large
collection took place in the thirties and the early
forties as part of the hydrological - the hydro dam
projects. And this was a three-part partnership,

you might say, between the Tennessee Valley, the
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Works Progress Administration, and local
universities, particularly the University of
Tennessee, the University of Alabama and the
University of Kentucky, where TVA was purchasing
land and building dams and reservoirs. The
archeologists at these universities were concerned
about the permanent inundation and damage to these
archeological sites that they knew about. And the
Work’s Progress Administration was, of course,
trying to find gainful employment for the many,
many people who were unemployed during the
Depression. So a lot of the excavations,
archeological excavations were used to employ
people. And the end results, the objects, the
NAGPRA objects and other archeological information
moved from the field to WPA-funded laboratories and
then directly to the universities. However, in the
vast majority of consequences this came from TVA
Federal land. So these collections are under TVA’s
control. We just partner with the universities who
have physical possession.

ARMAND MINTHORN: So to understand that TVA is
a Federal agency, and like with other Federal
agencies that have NAGPRA, including ancestral

remains in their possession, there’s a process to
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work with tribes in disposition. And it sounds as
though this Tennessee Valley has a very large
collection. So that would be a question too is,
like other Federal agencies, how is TVA going to
work for proper disposition of the collection that
TVA has?

THOMAS MAHER: We have been working with the
Federal tribes that have shown and expressed an
interest in the greater TVA area, which includes
the river valley but also the larger power service
area of TVA. And we’re in the process of doing
consultations with these tribes, primarily site-by-
site, and repatriating the NAGPRA items to tribes
we can culturally affiliate to or using the
culturally unidentifiable regulations. It’s going
to take a few years because of the size of these
collections, but we have good partners and good
inventories at the University of Tennessee, and we
are validating and improving our inventories at the
University of Alabama and there are small amounts
at the University of Kentucky. So we periodically
have face-to-face consultations. We have one
planned for this February on site at the curation
facilities of the University of Alabama in

Moundville, where we can consult, benefit from the
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information that the tribes provide and reach
decisions and proceed forward. But given the size
it will take some years.

ARMAND MINTHORN: Well, in your presentation on
the page of tribal consultation in January of 2015
and then it says April 2015, you indicated that
tribal consultation was by phone. And then just
the last question you said what tribes expressed an
interest. So again, it’s not the tribes that need
to express an interest to initiate the
consultation. It’s the Federal agency that
initiates that dialogue and initiates that process.
It also is concerning that the tribal consultation,
as you cited, took place by phone.

PATRICIA EZZELL: Let me speak to that. When
we do a consultation, we do - TVA does initiate the
consultation and we invite all those - we typically
consult with the 18 federally recognized tribes who
have told us that the Tennessee Valley area is
significant to them. And so dependent on where in
the valley, we do try to contact - we don’t try, we
contact all the tribes that have an interest in
that area and we do our best to schedule a time
where everyone that is interested can be on the

call, because we are located in Knoxville,
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Tennessee. It is hard to get everybody together
for face-to-face consultations, so we do use
conference calls. It may not be the best way but
at least we are communicating and we are doing our
best to get everybody who has an interest on the
phone so that we can hear their comments. We do
send out notes, not only to the people who were on
the phone but to those parties who may have an
interest and they do have an opportunity to contact
us. Those who would not be on the phone call have
an opportunity to contact us to provide any
comments. So that is what we do with the current
consultations, and then we have face-to-face
consultations when we can.

ARMAND MINTHORN: Okay. Well just - again,
just some comments. As an example, because I'm not
very familiar with Tennessee Valley, like the other
Federal agencies, whether it be BLM or Forest
Service or Army Corps, from experience in working
with these Federal agencies and they hear it over
and over that consultation needs to be initiated
and it doesn’t ever end, but the best consultation
is face-to-face. And within those Federal
agencies, they delegate the capacity to consult to

their field stations. So not to say that it’s an
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excuse because you’re in Knoxville, and if
telephone conferencing can work that’s fine. But
if Tennessee Valley has a capacity to delegate that
consultation to a field station or to somebody out
in the field, that would immensely help. So that’s
an example. That’s how we work with Federal
agencies in the Northwest, and it does work.

But again, you know, another comment, you
know, Jjust like the Army Corps of Engineers at
home, they built dams, but prior to them dams being
built, they excavated numerous burial sites along
the Columbia River, including archeological sites,
and those collections are throughout the nation.

We continually tell the Corps of Engineers that
those known burial sites and those known
archeological sites are connected and they need to
be protected with plan or plans, through cultural
resources management plans, sacred sites protection
plan, which would include burial sites. That’s
what - that’s a constant work with the Federal
agencies in the Northwest. And I don’t know if
Tennessee Valley has similar processes and similar
workings within your agency, I don’t know. But to
understand that for us as tribes, cultural

resources sites, archeological sites, burial sites,
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sacred sites, they’re all connected. They can’t be
separated from each other. They’re all connected.
So that as a comment, and again because not
familiar with the Tennessee Valley.

PATRICIA EZZELL: Thank you for your comment.

STEVE TITLA: Chairman.

ARMAN