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[

DEPARTMENT OF

NATURAL RESOURCES AND CONSERVATION
BOZEMAN WATER RESOURCES REGIONAL OFFICE

MARC RACICOL COVERNOR 151 EVERGREEN DRIVE, SULTE (*

~— SIATE OF MONTANA

(406} 586-3136

BOZEMAN, MONTANA 59715-2457

February 19, 1997

Charles Pettee

U.S. Dept. of Interior
National Park Service

Water Rights Branch

1201 Qak Ridge Dr., Ste 250
[ Fort Collins, CO 80525

l Dear Mr. Pettee,

‘ With the reorganization of the DNRC Water Rights Bureau and retirement of several people in the
Bureau, | wanted to update you on contact people.

! 1) Scott Compton is the department’s designated contact person to replace Ron Guse in
| Article [V B. (Key Officials) within the Caoperative Agreement (No. 1443CA 1| 57094001 ) between
the NPS and State of Montana for the Yellowstone Controlled Groundwater Area,

2) Scott Compton will be the main DNRC contact for general correspondence and
| reporting regarding the compact. Correspondence regarding a specific park unit should be sent to the
| respective Regional Office with a copy to Scott Compton. The DNRC will keep a central record in
Helena of any actions involving NPS reserved rights.

Sincerely,

If you have any questions, please contact me.
I = gt i [ : /
‘ — ﬁk_,.:’ l’_{c‘--{/ t\j":‘.y‘ T
Scott Compton
, Regional Manager
| Bozeman Water Resources Office

cc: Kalispell Regional Office
| Helena Regional Office
| Billings Regional Office
Terri McLaughlin
Nancy Andersen
Jack Stults

AN EDUAL OPPORTUNILY EMEY QYvER™
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DNRC CONTACTS

Glacier National Park:

Kalispell Regional Office
Attn: Ann Glubczynski
P.O. Box 860

Kalispell, MT 59903-0840

Yellowstone National Park:

Bozeman Regional Office
Attn: Scott Compton

151 Evergreen Drive, Suite C
Bozeman, MT 59715

Big Hole National Battlefield:

Helena Regional Office
Arn: T. ]. Reynolds

P.O. Box 201601

Helena, MT 59620-1601

Big Horn Canyon National Recreation Area &
Lictle Bighorn Battlefield National Manument:

Billings Regional Office
Atm: Keith Kerbel

1537 Avenue D, Suite 121
Billings, MT 59102




06-07-1995: letter re: montana compact/nps; june 07, 1995

U.S. Departmemn .« Justice

Environment and Natural Resources Division

WMC:JATetreault

90-1-2-1233G
| General Litigation Sechion Judy A. Tetreauit
Denver Field Office Suite 945, North Tower
999 Eighieenth Streer
Denver, CO 80202
Telephone: (303) 294-1951
Telecopier: (303) 294-1931
June 7, 1995
Richard Aldrich, Esq. Susan Cottingham
Office of the Field Solicitor MT Compact Commission
Department of the Interior 520 E. Sixth Ave.
| 316 N. 26th St., Rm. 3004 Helena, MT 59620-2301

Billings, MT 59101

Owen Williams, Chief
Water Rights Branch
National Park Service

1201 Oakridge Drive, #250
Fort Collins, CO 80525

Re:  MT Compact/NPS
Gentlemen and Ms. Cottingham:
Enclosed for your review, information and files please find the fully executed originals

or a copy thereof of the Water Rights Compact between the State and the National Park
Service, signed by the United States on May 30, 1995.

If you have any questions, please contact Jim DuBois at (303) 294-1941,

Sincerely,

Environment and Natural Resources
Divisio

General Litigation Section

Encls.
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WATER RIGHTS COMPACT
STATE OF MONTANA
UNITED STATES OF AMERICA, NATIONAL PARK SERVICE

This Compact is entered into by the State of Montana and the
United States of America to settle for all time any and all
claims to water for certain lands administered by the National
Park Service within the State of Montana at the time of the
effective date of this Compact. :

A Compact between the State of Montana and the United States of
kmerica regarding water rights for National Park Service lands
was executed January 31, 1994. The parties were unable to
finalize agreement on quantification of the water rights for
Bighorn Canycn National Recreation Area and the Little Bighorn
Battlefield National Monument prior to the completion of the
Compact executed January 31, 1994. This Compact is the final
agreement regarding the water rights attributable to these two
NP3 Units.

RECITALS

WHEREAS, in 1979 the United States filed in the United States
District Court for the District of Montana several actions to
adjudicate, inter alia, its rights to water with respect to
Glacier National Park, see United States v. Rageson, No.
CV-79-21-GF; United States v. Abell, No. CV-79-33-M; and United
States v. AMS Ranch, Tne., No. CV-79-22-GF.

WHEREAS, the State of Montana, in 1979 pursuant to Title 85,

.Chapter 2 of the Montana Code Annotated, commerced a general

adjudication of the rights to the use of water within the State
cf Montana including all federal reserved and appropriative water
rights;

WHEREAS, 85-2-703, MCA, provides that the state may negotiate
settlement of claims by the federal government to non-Indian
reserved waters within the State of Montana;

WHEREAS, the United States wishes to quantify and have decreed
the amount of water necessary to fulfill the purposes of the
existing National Park Service units in the State of Montana;

WHEREAS, the United States, in gquantifying its reserved water
rights recognizes the need to accommodate the interests of the
state and its citizens by providing for the development and use
of water in the vicinity of the Park units to the extent that it
15 possible to do so without materially affecting the rights and
interests of the United States;

LOBNMBCNRA COMPACT
Decemher 14, 1954 1
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WHEREAS, the United States Attorney General, or a duly designated
official of the United States Department of Justice, has
authority to execute this Compact on behalf of the United States
pursuant to the authority to settle litigation contained in 28
U.5.C. §§ 516-17 (1968);

WHEREAS The Secretary of the Interior, or a duly designated
official of the United States Department of the Interior, has
authority to execute this Compact on behalf of the United States
Department of TInterior pursuant to 43 U,S.C. § 1457 (1986, Supp.
1992);

NOW THEREFORE, the State of Montana and the United States agree
as follows:

ARTICLE I
DEFINITIONS

For purposes of this Compact only, the following definitions
shall apply:

(1) "Abstract" means the copy of the document entitled "Abstract
of National Park Service Water Rights — BCNRA and LBBNM"
referenced in this compact as Appendix 2.

(2) "Bighern Canyon National Recreation Area" or "BCNRA* means
those lands located in Montana that were acquired pursuant to, or
designated as such by Act of October 15, 1366, 80 Stat. 913,

(3) "Bureau" means the Montana Bureau of Mines and Geology or
its successor.

(4) "Category 1 stream" means a stream that headwaters on the
reserved land administered by the National Park Service.

(5) "Category la stream” means & stream that headwaters on the
reserved land administered by the National Park Service and
which, in part, carries water that drains non-federal land within
the boundaries of the same reserved land.

(6) "Category 3 stream" means a stream that headwaters in
Montana outside the reserved land administered by the Natiocnal
Park Service that flows into the reserved land and is the source
for consumptive use water rights recognized under state law on
the effective date of this Compact.

(7) ‘"Category 4 stream" means a stream that is treated
individually due to special circumstances.

(8) "Consumptive use" means use of surface water not considered
a non-consumptive use under (18) and use of groundwater which is

LEBNM/BCNRA COMPACT
December 14, 1903 2
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shown to be hydrologically connected to surface water pursuant to
Article 1I.

(a) "Current consumptive use", when referring to water rights
recognized under state law only, means all consumptive use water
rights recognized under state law with a priority date on or
before the effective date of the compact.

(b) “Future consumptive use", when referring to a water right
recognized under state law only, means a censumptive use water
right recognized under state law with a priority date after the
effective date of the compact.

(9) “Credible informaticn" means credible evidence sufficient to
support a prima facie basis for the theory asserted.

(10} “Crow Tribal Water Rights" means thaose senior reserved
water rights and any aboriginal water rights held by the United
States in trust for the Crow Tribe which are being quantified as
part of the general adjudication of water rights in Montana.

(11l) "Curtailment" means acticn pursuant to this Compact to
reduce or shut-off diversions by a junior water user to satisfy
the senior instream flow right of the National Park Service.

(12) "Department" means the Montana Department of Natural
Resources and Conservation or its successor.

(13) "Effective date of this Compact" means the date of the
ratification of the Compact by the Montana legislature, written
approval by the United States Department of the Intsrior, or
written approvel by the United States Department of Justice,
whichever is later.

(14) “Groundwater" means water that is beneath the ground
surface.

{15} ‘"Hydrologically connected", for the purpcses of Articles IT
and III, means groundwater that is connected to surface water
such that appreopriation at the proposed rate will cause a
calculable reduction in surface water flow. A “"calculable
reduction in surface water flow" means a theoretical reduction
based on credible informaticn as opposed to a measured reduction.

(18) "Instrean flow” means the water that the parties agree
shall remain in the stream in satisfaction of the United States’
reserved water right for the purposes of the reserved land.

(17) "Little Bighorn Battlefield National Monument " or "LBBNM"
means those lands located in Montana that were acguired pursuant

LHENM/BCNRA COMPACT
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to or withdrawn and reserved by Presidential Proclamation of
December 7, 1886, and by Act of March 22, 1946, 60 Stat. 59.

(18)(a) "Non-consumptive use" when applied to a mining or
hydropower use for which a water right is recognized under state
law with a priority date after the effective date of this
compact, means an appropriation that does not cause a net loss in
the surface source of supply, and where substantially all of the
diverted water becomes return flow with little or no delay
between the time of diversion and the time,of return, and without
adverse effect on the guantity or gquality of water necessary to
fulfill the purposes of the reserved land.

{(b) “"Non-consumptive use® when applied to a water right
recognized under state law other than a mining or hydropower use
with a priority date after the effective date of this compact, or
a water right recognized under state law with a priority date on
or before the effective date of this compact, means a water right
considered to be non-consumptive by the decree, permit or law
authorizing the use,

(19) "Parkman Sandstone" means the unit as defined in Moulder,
E.A., Klug, M.¥F., Morris, D.A., and Swenson, F.A. (1360) "Geology
and Ground-Water Resources of the Lower Little Bighorn River
Valley Big Horn County, Montana," USGS Water Supply Paper 1487,
where it occurs aleng the Little Bighorn River and its
tributaries between the Montana-Wyoming line and the Little
Bighorn Battlefield National Monument,

(20) "Parties" means the State of Montana and the United States.

(21) "Person" means an individual, association, partnership,
corporation, state agency, political subdivision, or any other
entity, but dces not include the United States.

(22) "Quaternary Alluvium" means the unit as defined in Moulder,
E.A., Klug, M.F., Morris, D.A., and Swenson, F.A, (1960) "Geology
and Ground-Water Resources of the Lower Little Bighern River
Valley Big Horn County, Montana," USGS Water Supply Paper 1487,
where it occurs along the Little Bighorn River and its
tributaries between the Montana-Wyoming line and the Little
Bighorn Battlefield National Monument.

(23) "Quaternary Terrace Deposits" means the unit as defined in
Moulder, E.A., Xlug, M.¥., Morris, D.A., and Swenson, F.A. (1960)
"Geology and Ground-Water Resources of the Lower Little Bighorn
River Valley Big Horn County, Montana," USGS Water Supply Paper
1487, where it oceurs along the Little Bighorn River and its
tributaries between the Montana-Wyoming line and the Little
Bighorn Battlefield National Monument.

LBENM/BCNRA COMPACT
December 14, 1994 4
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(24) "Recognized under state law"
or use means a water right or use

when referring to a water right
protected by state law, but

does not include state recognition of a federal or tribal

reserved water right.

(25) "Return flow" means the portion of water diverted from a
source that is returned to the same source, at or near the point

of diversion.

(26) “"State" means the State of Montana ang all officers, agents,

departments, and political subdivisions thereof.

otherwise indicated, for purposes
“state" means the Director of the
Resources and Conservaticn or his

(27) "Tributary to" means surface
same hydrologic basin or subbasin

Unless

of notification or consent,
Montana Department of Natural
or her designee.

water that originates in the
as the stream referred to and

which contributes water to the same stream.

(28) "United States" means the federal government and all
officers, agencies, departments and political subdivisions
thereof. Unless otherwise indicated, for purposes of
notification or consent other than service in litigation, "United
States" means the Secretary of the Department of the Interior, or
his or her designees.

ARTICLE II
IMPLEMENTATION

A. Abstract:

Concurrent with this Compact, the parties prepared an Abstract, a
copy of which is referenced as Rppendix 2, which is a specific
listing of all of the United States' water rights for Bighorn
Canyon National Recreation Area and the Little Bighorn
Battlefield Naticnal Monument that are described in this Compact
and quantified in accordance with this Compact. The parties
prepared the Abstract to comply with the requirements for a final
decree as set forth in 85-2-234¢4) and (7), MCA, and in an effort
to assist the state courts in the process of entering decrees
accurately and comprehensively reflecting the rights described in
this Compact. The rights specified in the Abstract are subject
to the terms of the Compact, In the event of a discrepancy
between a right listed in the Abstract and that same right as
quantified in accordance with Articles II and III of the Compact,
the parties intend that the guantification in accordance with
Articles II and III of this Compact shall be reflected in a final
decree.

LEENM/BCNRA COMPACT
December 14, 1994 5
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B. Methed of Allocation of Water on Category 3 and 4 Streams and
of Determining Rights Subiect te Curtailment on the Little
Bighorn River and its Tributaries:

This section explains the method of quantification of the
reserved instream flow water rights of the United States for
Category 3 and 4 streams and the method of calculating the
quantity of consumptive use bursuant tce state law within a basin
to which the United States agrees to subordinate its reserved
instream flow water rights. The method set forth in this secticn
shall be used to determine whether the limits on consumptive use
pursuant to state law set forth in Article TIT have been reached
and whether a water right on the Little Bighorn River and its
tributaries upstream from the LBBNM shall be subject to
curtailment to satisfy the reserved instream Flow water right for
LBENM. Addition to the Abstract of a reserved instream flow
water right on a stream inadvertently omitted by the parties or
reclassification of a stream due to a water right recognized
under state law and inadvertently omitted by the parties shall be
consistent with this section and shall not be deemed a
modification of this Compact.

s Allccation to Instream Flow:

With the exception of the reserved instream flow rights fcr
LBBNM, the allocation of water to instream flow on Category 3 and
4 streams is arrived at using the following method as explained
in general terms:

a. The United Statesg’ reserved water right for instream flow
includes the entire flow of that stream within the State aof
Montana at the point where the stream flows over or forms the
boundary of the specified reserved land after: (L) all
consumptive use water rights of any agency of the United States
recognized under federal or state law are satisfied; and (2)
subordination of the reserved water right for instream flow to
water rights recognized under state law as set forth in and
limited by Article IIT and mors specifically in the Abstract.

b.  Actual use of water in Wyoming shall not diminish the
guantity of water designated for consumptive use pursuant to
state law as set forth in Article ITI.

2. Method of Calculation of Consumptive Use Rights Recognized
Under State Law:

To determine whether water is available for appropriation for
consumptive use pursuant to state law on Category 3 and 4
streams, and for determining whether the limit on subordinaticon
of the United States’ watrer rights to consumptive uses has been
reached, the following provisions shall apply:

LBBNM/BCNRA CCMPACT
December 14, 1594 6
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a. Tributary Water: The calculation of total consumptive use on
a Category 3 or 4 stream shall include all current and future
consumptive use, recognized under state law, of surface water
tributary to the stream to the point it enters the reserved land.
The limits on total consumptive use on a Category 4 stream that
forms the boundary of the reserved land shall include all current
and future consumptive use recognized under state law, of surface
water tributary to the stream to the most downstream peint that
the stream forms the boundary of the reserved land.

P

b. Groundwater:
The following sections i. and ii., shall apply to BCNRA. The

following sections i., and iil., shall apply to LBBNM,

i. Within 2 years after the effective date of this Compact, the
Department, in consultation with the United States, is directed
to promulgate rules as may be necessary to implement Article Ty
section B.2.b. Said rules shall not alter the rights or
obligations of the parties hereto.

ii. The calculation of total future consumptive use on Category 3
or 4 streams at BCNRA shall include appropriations of groundwater
as follows:

(1) The calculation of total future consumptive use shall not
include appropriation of groundwater by means of a well or
developed spring with an appropriaticn of 35 gallons per minute
{(gpm) or less that does not exceed 10 acre feet per year (afy).

(2) The limit on total consumptive use shall not include an
appropriation of groundwater by means of a well or developed
spring with a permit amount in excess of 35 gpm or with a volume
of use greater than 10 afy, including a combined appropriation
from the same source from two or more wells or developed springs
that exceeds these limitations, unless the United States shows by
a preponderance of the evidence that the proposed appropriation
is hydrologically connected to surface water tributary ta the
reserved portion of a Category 3 or 4 stream. If the Dnited
States meets this burden, the Department shall include the
appropriation in the calculation of total consumptive use.

(a) The Department shall provide notice of the proposed
appropriation to the United States concurrent with notice
pursuant to 85-2-307, MCA.

(b) Within 60 days of the mailing of netice, the United States
may file an objecticn to the proposed appropriaticn on the basis
that it is hydrologically connected to surface water.

LEBNM/BCNRA COMPACT
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1. (c) If the proposed appropriation is determined net to be
2 hydrologically connected to surface water, or if the limit on
3 consumptive use has not been reached, the Department may issue a
4 permit in accordance with state law and the applicant may
5 complete the appropriation,
[
7 iii, Determination of whether an appropriatien of groundwater
8 after the effective date of the this Compact shall be subject ta
] a curtailment to satisfy the instream flow water right at LBEBNM
10 shall be made as follcws:
11 ’
12 (1) Groundwater appropriations subject to curtailment shall not
13 inelude an apprepriation of groundwater for stock or domestic
12 burposes by means of a well or develcped spring with an
15 appropriaticn of 35 gem or less that does not exceed 10 aty,
16
17 (2} Groundwater apprepriations subject to curtailment to satisfy
18 the 51 cfs instream flow water rights for LBBNM shall not include
18 an appropriation of groundwatewr by wmeans of a well or developed
20 spring with a permit amount in excess of 35 gpm or with a volume
21 of use greater than 10 aty, including a ccombined appropriation
22 from the same source from two or more wells or developed springs
23 that exceeds these limitations, unless the United States shows by
24 & preponderance of the evidence that the proposed appropriation
zZ5 is hydrologically connected to the Little Bighorn River or its
26 tributaries upstream from LBBNM,
27
28 {a) The Department shall provide notice of the proposed
29 appropriaticn to the United States cencurrent with notige
30 pursuant te B5-2-307, MCA.
31
32 (b) Within €0 days of the mailing of notice, the United States
33 may file an objecticn to the propesed appropriation on the basis
34 that it is hydrolegically connmected to surface water,
35
26 (c) If the preoposed appropriation is determined not to be L
£ 5yl hydrolegically connected Lo surface water the Department may
38 issue a permit in accordance with state law and the applicant may
39 complete the appropriation.
40
41 (d) If the proposed appropriation is determined to be
42 hydrologically cennected to surface water the Department may
| 43 issue the permit in accordance with state law with notice that
l 44 the appropriation is subject to curtailment to satisfy the
45 instream flow water right of the TLBBENM and the applicant may
45 complete the appropriaticn.
47 .
43 (3) Groundwater apprepriations subject to curtailment Lo satisfy
48 the 350 cfs instream flow water rights for LBBNM shall not
50 include an appropriation of groundwater by means of a well or
5 § develcped spring with a permit amount in excess of 35 gpm or with

LEBNM/BCNRR COMFRCT
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a volume of use greater than 10 afy, including a combined
appropriation from the same source from two or more wells or
developed springs that exceeds these limitations, unless the
United States shows by a preponderance of the evidence that the
proposed appropriation is hydrolegically connected to the Little
Bighorn River or its tributaries upstream from LEBNM and the
appropriation is completed in the Quaternary Alluvium, Quaternary
Terrace Deposits, or the Parkman Sandstone.

(a) The Department shall provide notice of_ the proposed
appropriation to the United States concurrent with notice
pursuant to 85-2-307, MCA.

{b) Within 60 days of the mailing of notice, the United States
may file an objection tc the proposed appropriation on the basis
that it is hydrologically cornected to surface water and the
proposed appropriation is to be completed in the Quaternary
Alluvium, Quaternary Terrace Deposits, or the Parkman Sandstone.

(c) If the proposed appropriation is determined not te be
hydrologically connected to surface water or not to be completed
in the Quaternary Alluvium, Quaternary Terrace Depasits, or the
Parkman Sandstone the Department may issue a permit in accordance
with state law and the applicant may complete the appropriaticn,

(d) If the proposed appropriation is determined to be
hydrologically connected to surface water and to be completed in
the Quaternary Alluvium, Quaternary Terrace Deposits, or the
Parkman Sandstone the Department may issue the permit in
accordance with state law with notice that the appropriation is
subject to curtailment to satisfy the instream flow water right
of the LBBNM and the applicant may complete the appropriation.

c. Abandonment: When a consumptive use right recognized under
state law on a Category 3 or 4 stream is abandaoned and such
abandonment causes water to become available for appropriation
within the limits of the tatal amounts of water allocated to
consumptive use rights recognized under state law established for
that stream by Article III, the increment of water below that
limit is available for new appropriation in accordance with state
law and this Compact. State law governs the issue of whether an
abandonment has occurred.

d. Non-Consumptive Use: The limit on total consumptive use
rights recognized under state law shall not include
non-consumptive uses as defined by this Compact.

C. Subordination of Instream Flow Right:

1 s The United States agrees to subordinate its reserved water
right for instream flow to consumptive uses calculated according

LEENMBCNRA COMPACT
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to this Article in a manner that is specific to each stream on
which a reserved water right is described. This subordination is
set forth for each stream in Article III. Curtailment of uses to
which the reserved water rights described in this Compact have
not been subordinated during periods of low flow shall proceed on
the basis of pricrity and may be initiated in a state or federal
court of competent jurisdiction pursuant te Article II, sections
I and K.

2. The reserved water rights described ip this Compact shall
not be subordinate to water rights which were forfeited by §
85-2-212 as interpreted in In the Matter of the Adjudication of
the Water Rights within the Yellowstone River, 253 Mont. 167, 832
P.2d 1210 (1992), nor shall any claimant of such forfeited water
right have standing, based solely on such claimed right, te
object to this Compact or any reserved water right described in
this Compact, provided that water allocated to future consumptive
use pursuant to Article III of this Compact may be used to
satisfy claims filed pursuant to 85-2-221(3), MCA in order of
priority.

D. Location of Instream Flow Rights: The United States”’
reserved water rights for instream flow apply to the portion of
the Categories 1 through 4 streams specified in this Compact that
flow over or form the boundary to reserved land administered by
the National Park Service.

E. Change in Instresm Flow Right: Except as provided in Article
II, section J.2.b., the water rights dedicated to instream flow
by this Compact shall not be changed to any other use.

F. Prohibition on Future Tmpoundments: No new impoundments may
be permitted on the mainstem of the Little Bighorn River in
Montana upstream of the LBBNM after the effective date of this
Compact. This prohibition shall include impoundménts that are
exempt from permit requirements under state law. Reclamation,
repair or rehabilitation of an existing impoundment shall not be
considered a new impoundment, provided that without the consent
of the United States, reclamation, repair or rehabilitation shall
not cause the impoundment to exceed the original constructed
capacity of the impoundment. This prohibition shall not apply tao
impoundments constructed to store a senior Tribal water right or
to implement settlement of litigation regarding quantification of
a Tribal water right.

G. Management to Maximize Use by Montana Water Users of the
Water Allocated to Consumptive Use Rights Recoqnized Under State
Law: If any type of conservation or water distribution plan
which includes measurement of actual water use, including use
pursuant to rights recognized under state law with a priority
date before the effective date of this compact, is adopted

LBBNMBCNRA COMPACT
December 14, 1994 10




12-14-1994: water rights compact state of montana, cont.; december 14, 1994

1 pursuant tc state law, the limitsg established for consumptive use
2 appreopriated pursuant to state law shall apply to actual measured
| 3 use, not permitted and decreed or claimed rights, provided that
4 records of actual use be made available to the United States on
5 request and _provided further that, such plan shall not diminish
5 the reserved water right of the United States as described in
7 this Compact.
8
g H: Basin Closure
10
11 1 Except as provided in Article IT, section B.2.c., in the
12 following drainage basins upstream of the porticn of the stream
13 for which a reserved water right for instream flow is described
14 in this Compact, the Department shall not Process or grant an
15 application or registration for a permit to appropriate or to
156 reserve water for future consumptive use as defined by this
17 Compact once the limits on consumptive use tabulated in Article
18 III and set forth more specifically in the Abstract are reached:
19
20 Big Horn Canyon National Recreation Area:
21
22 Dry Head, Deadman, Davis and Layout Creeks
23
24 2. If a temporary or permanent basin closure is enacted under
25 state law for a drainage basin or subbasin for which future
26 consumptive water use is limited under this Compact, the most
27 restrictive measures applicable to consumptive use of surface or
28 groundwater shall. contrcl.
29
30 Ty Enforcement of Water Right
31
32 1. The United States, the state, or the holder of a water right
33 recognized under state law, may petition a state or federal court
24 of competent jurisdictiecn for relief when a controversy arises
35 between the United States’ reserved water right described by this
5 Compact, and a holder of a water right recegnized under state
37 law. Resolution of the controversy shall be governed by the
38 terms of this Compact where applicable, or to the extent not
39 applicable, by applicable state or federal law.
40
41 2. The United States agrees that a water commissioner appointed
42 by a state or federal court of competent jurisdiction, or other
43 cfficial authorized by future changes in law, may enter a federal
44 reservation for which a water right is described in this Compact
45 for the purpose of data collection, including the collection of
45 information necessary for water distribution on or off the
47 federal reservaticn, and to inspect structures for the diversion
48 and measurement of water described in thisg Compact for :
43 Consumptive use and for tha measurement of instream flow. The
| 50 terms of entry shall be as specified in an order of a state or
31 federal court of competent jurisdiction.

( LBENM/BCONRA COMPACT
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3. The Department or the Bureau may enter a federal enclave for
which a reserved water right is described in this Compact, at a
reasonable hour of the day, for the purpcses of data collection
on water diversicn and stream flow or inspection of devices
maintained by the United States pursuant to this Compact. The
Department or Bureau shall notify the United States by certified
mail or in perscn, at least 24 hours prior to entry.

4. The United States may request an investigation by the
Department of a diversion located upstream of the reserved
porticn of a stream for which a reserved wafer right is described
in this Cempact. The Department way investigate. If an
investigation oceurs, the United States may accompany the
Department .

2. The United States shall maintain Structures, including
wellhead equipment and casing, for the diversion and measurement
of water authorized for consumptive use by this Compact. The
United States shall maintain the devices it deems necessary for
enforcement of its reserved water right for instream flow
described in this Compact. The United States shall install and
maintain a rated gauge to measure instream flows in the Little
Bighorn River. The gauge on the Little Bighorn River shall be on
the reach of the river which ferms the boundary of the LBBNM, the
exact location of which shall he at the discretion of the NPS.
The NPS shall resurvey the channel cross section as necessary to
maintain gauge accuracy, but in any event not less frequently
than every three (3) years. The United States may not seek
curtailment of junior water uses unless the channel hag been
resurveyed within threse (3) years of the date on which
curtailment is sought .

6. A person who violates or refuses or neglects to comply with
the provisions of this Compact, an order of the Department
pursuant to this Compact, or an aection by the Burean pursuant to
this Compact is subject te the penalties provided by state law.

7. For any appeal to state court of an administrative decision
autherized by this Compaet, wvenue shall be the First Judicial
District in Helena and the review shall be conducted according to
Che procedures for judicial review of contested cases under the
Montana Administrative Procedures Act, Title 2, Chapter 4, of the
Montana Code Annctated.

8. In any contested case proceeding held under the Montana
Administrative Procedures Act, Title 2, Chapter 4, of the Montana
Cecde Annctated, pursuant to this Compact, the common law and
statutory rules of evidence shall apply only upon stipulation of
all parties to a proceeding.

J. Change in Use

LEBNM/BONRA COMPACT
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1 1 Change in Use Defined: For the purpcese of this Article, the
| 2 following acticns affecting the use of a reserved water right for
; 3 consumptive use described in this Compact shall be considered gz
! 4 change in use:

5

6 a. An action that alters type of use, place of use, point of

7 diversion, place or mesans of storage, pericd of use or point of

8 return flow that will:

9

10 1. increase the net depletion on a source; or
11 i
32 ii. adversely affect water quality at the point the reserved
13 water right ends: or
14
15 iii. result in a change in point of diversion or point of return
16 flow relative to a holder of a water right recognized under State
17 law; or
18
Ls iv. change the point of diversion from groundwater to surface
20 water, or from surface to groundwater; or
21
22 V. in any other manner, adversely affects the reascnable
23 exercise of a water right that is recegnized under state law.
24
25 bi: The exercise of a reserved water right to future consumptive
26 use as authorized by this Compact shall not be considered a
27 change in use.
28
29 2, Instream flow: Reserved water rights specified in thisg
30 Compact for instream flow shall nok be subject to change to any
31 other use, provided that:
32
33 a. the emergency use of water for fire suppression as provided
34 for in Article III.C. shall not be deemed a change or alteration
35 in use, or violation of a reserved water right for' instream flow;
36 and
37
38 b. the United States may seek to appropriate water for a
38 consumptive use on’ a source for which no consumptive use is
40 described in this Compact by seeking a permit under state law for
41 consumptive use, provided that the water right granted shall not
42 be counted against the limits on allocation for state consumptive
43 use water rights imposed by this Compact. The water right so
44 acquired shall bhe administered in accordance with Article v,
45 section B.
46
47 3. Consumptive uses: The United States may take action
48 atfecting the use of its consumptiva use water rights provided
49 that (1) the action shall be in fulfillment of the purposes of
50 the reservation; (2) the total use shall not exceed the amount
LEBMM/BCNRR COMPACT
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1 described in this Compact; and (3) the action shall not adversely
2 affect a water right that is recognized under state law.
3
4 4. Notice of intent to change use: At least 180 days prior to
5 a change in use, the United States agrees to provide nctice to
6 the Department,
5
| B a. The notice shall contain the facts ertinent to the proposed
- C : E prep
| 9 change including, where applicable:
| 10
11 % The lccation of a new point of diversibn.
12
| 13 ii. The new scurce of water.
| 14
15 iii. The new means of diversion.
16
17 iv. If a well is involved, the depth and locations of the old
18 and new well.
| 19
| 20 V. The new use and its impact on actual consumption and water
| 21 quality.
22
23 vi. If the change includes storage, the location, peried and
| 24 capacity of Lhe storage facility.
25
‘ 26 vii. An estimate of when the change will ke effective.
27
‘ 28 viii. A map showing the existing system and the proposed change.
29
| 30 T At least 120 days prior te the proposed change, the United
I 31 States agreses to publish the notice required by Article TT,
| 32 section J.4.a. with a statement that within 60 days fellewing
33 publication or service of notice, relief may be sought in a state
34 or federal court of competent jurisdictien, once in a newspaper
S5 of general eirculation in the area of the source, and to serve
35 the notice by first-class mail on interested and potentially
37 affected perscons as identified by the records of the Department,
38 including:
38
40 it an appropriator of water or applicant for or holder of a
41 permit who, according to the records of the Department, way be
42 affected by the proposed appropriation;
43
44 ii. a purchaser under contract for deed that, according to the
45 records of the Department, may be affected by ths Droposed
46 appropriation;
47
48 iii. any publie agency that has reserved water in the source
19 reccgnized under state law; and
50

LBENM/BCNRA COMPACT
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1 iv. a federal agency or Tribe that claims a reserved water right

2 or other water rights in the source.,

3

4 @i On request by the United States, the Department shall

5° provide the informatien contained in its recerds identifying any

[ & person peotentially affected by the proposed change. The United

7 States agrees to reimburse the Department for the expense of

8 providing this informarticn.

9

10 d. In the event that future changes in state law establish a
11 method of notice of a proposed change in usé to interested and
12 potentially affected persons other than by first-class mail, the
13 United States may alter the method of netification accordingly.
14

15 B Prior to the actual change, the United States agrees to

16 provide the Department with procf cof notice by affidavit.

37

18 5is Objection to proposed change: Within 60 days following the
19 notice pursuant to Article II, section J.4.b., the Department or
20 any other person may bring an action against the propesed change
21 in use in a state or federal court of competent jurisdicticn, if
22 & property right, water right, or other interest protected under
23 state law would ba adversely affected, or if the broposed change
24 is not in compliance with rthis Cempact .

25

26 6. Notice of Change:

27
28 a. The United States agrees o notify the state and provide a
29 copy of the final order within &0 days of its entry by a state or
30 federal court of compstent jurisdiction resolving any cbjections
31 to the change in use of a faderal reserved water right described
32 in this Ceompact.

33

34 b. The United States agrees to proevide the state with notice of
35 complstion of the change within 50 days after the completion.

36

37 e Reporting by the Uniced States: For any action affecting
38 the use of a consumptive right whether or net such action is

39 deemed a change in use, the United States agrees to provide the
40 following information to the Department:
41

12 a. Well log: For a uss that includes the drilling of a well or
43 enlargemant of an existing wellbore, Lhe United States agrees to
44 provide a well log to the stats within 60 days of the completion
45 of the well,
15
47 b. Emergency Use: Within 60 days after the commencement of a
43 temporary emergency use for fire suppression described in Sectien
49 IIT.C. of this Compact, the United States agrees to notify the
50 state of the use to which the water was put, the dates of use,
51 and the estimated amount of water used.
LB3NM/BCKNRA COMPACT
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1 e, Annual Report: Between April 1 and May 1 of each year, the
2 United States agrees to provide the Department with a report on
3 (1) actions during the pPreceding year affecting the use of a

4 consumptive use right described in this Compact, regardless of

5 whether the action is deemed a change in use pursuant to Article
6 I1l, secticn J.1.; (2) the initiation of new uses that were

y 7 completed during the preceding year; and (3) any data and
1 8 documents generated or received by the National Park Service

g during the preceding year on measurement of instream flow on a
10 Category 3 or 4 stream.

11 s

12 B. Reporting by the State: Between December 1 and Decembar 31
13 of each year, the Department shall provide the United States with
14 4 repeort of: (1) changes in use during the preceding year, as
15 defined by state law, of water rights upstream of or within the
i6 boundaries of reserved land for which a regerved water right is
17 described in this Compact; (2) new permits issued during the

18 preceding year according to the records of the Department; and
19 (3) any data and documents generated by the Department during the
20 preceding year on the measurement of streamflows, diversions and
21 well use on or tributary to Category 3 or 4 streams.

22

23 K. Administration of ILittle Bighorn Instream Flow

24

25 This section governs the administration of instream flow rights
26 of the United States on the Little Bighorn River described in

27 Article III. section B.3., in relation to junior water rights

28 initiated after the effective date of this Compact to which the
29 United States has not subordinated and which are not a part of
30 the Crow Tribal Water Rights. Nothing in these provisions, or in
31 this Compact, regarding administration affects or in any way

32 impairs any ability or authority of the Crow Tribe to administer,
33 regulate or manage any water rights within the boundaries of the
34 Crow Indian Reservation.

35
36 1. For purposes of administering the instream flow water right
37 of the United States described in Artiele TIT. section B. 3., the
38 United States shall establish and maintain a discharge gauge at
338 the LBBNM gauge site. The United States shall keep a record of
40 daily flows for the period from March 1 through June 30 of each
41 vear in which the United States seeks curtailment of junior water
42 rights. .
43
44 2. The United States may seek curtailment to enforce its 950
45 cfs instream flow water right, described in Article IIT. section
46 B.3.b., at the LBBNM gauge site any time from May 1 through June
47 30. The decision te seek curtailment shall be initiated by the
48 NPS and at the NPS‘s discretion.
49

50 a. A decision to seek curtailment to enforce the 950 cfs
51 instream flow water right shall be based on a determination that
LBENM/BCNRA COMPACT
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the flow at the LBBNM gauge site plus claimed or permitted
appropriations by non-subordinated junior water users equals. 950
cfs or more.

b. Once curtailment is sought and confirmed as set forth in
Article II. section K.3, it may last for up to 15 consecutive
days, or through June 30, whichever occurs first, rovided,
however, that the 15 days shall be reduced by subtracting the
number of days between March lst and the date of confirmation of
curtailment that the flow at the LBBNM gauge site has equalled or
exceeded 950 cfs

c. Any curtailment based upon the 950 cfs water right shall be
limited to direct surface diversions from the Little Bighorn
River and its tributaries, and wells completed in the Quaternary
Alluvium, Quaternary Terrace Deposits, or the Parkman Sandstone,
as described in Article II. section B.2.b.iii.(3).

3. Notice by NPS that it seeks curtailment ta enforce the 950
cfs instream flow water right shall be by either written or
verpal notice to the appropriate DNRC office. The NPS shall use
its best efforts to maintain contact with the DNRC beginning May
lst of each year to provide advance warning of stream flow
conditions.

a. Upon receipt of notice from the NPS that the United States
requests curtallment to enforce the 950 cfs instream flow water
right, the DNRC shall, within 24 hours, verify actual diversions
by non-subordinated junior water users and confirm that the sum
of flow at the LBBNM and actual diversions by non-subordinated
junior water users equals or exceeds 950 cfs. If the DNRC
determines that the actual diversions are insufficient to bring
the flow at the LBBNM gauge site to 950 cfs, it shall not proceed
with curtailment. If a decision is made not to proceed with
curtailment, the DNRC shall notify the NPS the same day. After
notification, the NPS may again seek curtailment beginning the
following day if conditions of flow and time of year meet the
conditions set forth in Article IT. section K.2.

b. If the DNRC proceeds with curtailment to enforce the 950 cfs
water right, the DNRC shall, without delay, shut off
non-subordinated junior water uses in reverse order of priority
to the extent necessary to bring the flow at the LBBNM gauge site
to 950 cfs, _provided that, DNRC has the discretion to forgo
curtailment of a particular water right if it determines that
curtailment of that water right to satisfy the 950 cfs instream
flow right would be futile.

B Should flow at the LBBNM gauge site exceed 950 cfs at any
time during curtailment, the DNRC may recpen diversions in order
of priority until 950 cfs is reached. Should the flew at the

LBBNM/BCNRA COMPALT
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1 LBENM gauge site drop beleow 950 cfs at any time during the

2 curtailment, non-subordinated junior water uses shall remain shut

3 off provided that, if the NPS reasonably determines the flow at

4 the LBBNM gauge site is not likely to come back up to 950 cfs

5 during the remainder of the curtailment period, it may consent to

6 end the curtailment.

7

{ 8 4. Notice by NPS that it seeks curtailment to enforce the 51

9 cfs instream flow water right described in Article III. secticon
10 B.3.a., shall be by either written or verbal notice to the

11 appropriate DNRC office. Upon receipt of notice from the NPS

12 that the United States requests a curtailment to enforce the §1
13 cfs instream flow water right, the DNRC shall, within 24 hours,
14 verify actual diversions by nen-subordinated junior water users,
15 If diversions are being made by non-subordinated junior water

16 users, the DNRC shall, without delay, shut off non-subordinated
17 junior water uses in order of pricority to the extent necessary to
18 bring the flow at the LBENM gauge site to 51 cfs, provided that,
19 DNRC has the discretion to forge curtailment of a particular

20 water right if it determines that curtailment of that water right
21 to satisfy the 51 c¢fs instream flow right would be futile.

22

23 5. All permits within the Little Bighorn River Basin upstream
24 of the LBBNM gauge site with a priority date after the effective
25 date of this Compact shall be conditicned on the prior right of
26 the NPS for 950 cfs instream flow water right at the LEBNM during
27 May and June, and for the 51 cfs instream Fleow water right during
28 any portion of the yvear, and on the authority of DNRC to curtail
29 use to satisfy the instream flow right.

30

31 6. All diversions from the Little Bighorn River or its
32 tributaries above LBBNM with a priority date after the effective
33 date of this Compact, shall have the duty to establish and

34 maintain a controllable headgate and an adequate measuring device
e and shall also be required to maintain a record of daily water

386 diversions, including noting the number of hours for which

37 diversions are made for each day and the flow rate at which water
38 is diverted.

39 )
40 e DNRC and NPS shall work Logether to develcp a quantitative
41 prediction relationship between the Flow at the LBBNM gauge site,
42 diversions by non-subordinaced junior water users, and the
43 prediction of curtailment requirements.
44

45 8. Either party has the right to petition a court of ‘competent
16 jurisdiction for administration of water rights or for
47 appeintment of a water commissioner should cocperative
48 administration not be proceeding as planned or should cooperative
49 administration beccme burdensoms. Any water commissicner shall
S0 enforce the curtailment as described in this Compact. Exhausticn
LEANM/BCNRA COMPACT
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of administrative remedies pursuant to this article is not a
prerequisite to any such suit.

ARTICLE III
WATER RIGHT

The parties agree that the following water rights are in
settlement of the reserved water rights of the United States for
the reservations described. The parties to this agreement
recognize that the water rights for these NP5 Units are junior to
Crow Tribal Water Rights. All reserved water rignhts described in
this Article are subject to Article V, secticn A.

A. Bighorn Canyon Naticnal Recreation Area

1. Priority Date: The United States has a priority date of
Cctober 15, 1966 for the water rights described in this Compact
for Bighern Canyon National Recreation Area. The United States
recognizes that its water rights for the BCNRA are junior in
priority te Crow Tribal Water Rights.

2. Consumptive Use: The United States has water rights for
current and future consumptive use for the purposes of the
Bighorn Canyon National Recreation Area (BCNRA) as set forth in
the following Table. The period of use shall be from January 1
through December 31. The scurce and place of use shall be as set
forth more specifically in the Abstract.

TABLE 1

United States National Park Service
Bighorn Canyon National Recreation Area Consymptive Use

Place of Use Total Maximum
Velume Flow Rate
{ac—ft) (gpm)

Fort Smith Visitor center 17.8 110

Ok-A Beh/Marina 6.9 35

Grapevine Creek Overflow Campground 12.5 110

Barry's Landing, Trail Creek,

Chain Canyen 29.3 180
Bighorn River Ranch 4.7 35
Layout Creek Ranger Station,

Sorenson Ranch 140.4 230
Lockhart Ranch 25.6 110
Hillsboro Site 11.0 230
Steck and Wildlife Watering 3.5

LBENM/BCNRA COMPACT
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Total Uolume of Use: 25l.5 acre-feet
—_—re el LlefeL
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The United States has water rights for instream flow in the
streams which flow over the land of Bighern Canyon National
Recreation Area. These water rights for instream flow are
quantified and defined as follows:

a. Category la:

i. Identification: The following streams are designated as
"Cateqgory la": North Fork Trail Creek, South Fork Trail Creek,
and Trail Creek.

ii. Instream Flow: The United States has a water right for

BCNRA in the amount of the entire flow of the streams, less (1)
any United States’ consumptive use rights described in this
Compact and any Crow Tribal water Rights; and (2) all water
rights appurtenant to nonfederal land within the boundaries of
BCNRA recognized under state law and having a priority date
before the effective date of this Compact.,

In the event that all non-federal land on a Category la stream isg

acquired by the United States for the purpose of addition to
BCNRA, the stream may be reclassified as a Category 1 stream at

b. Category 3:

i. Identification: The following streams are designated as

"Category 3": Dry Head Creek, Deadman Creek, Davig Creek (aka

Medicine Creek), and Layocut Creek.

ii. The United States has a water right for instream flow on
Category 3 streams in the amount of the entire flow of the
streams, less any United States-’ consumptive use rights described
in this Compact, and any Crow Tribal Water Rights, provided that,
the instream flow right is subordinate to (1) the sum of all
water rights recognized under state law with a priority date
before the effective date of this Compact, plus any future
consumptive use rights calculated according to Article I1I of this
Compact until the limit on future consumptive use set forth in
the table below is reached; (2) any use considered
non-consumptive as defined by this Compact; (3) any use for
instream stockwatering or for stockwater or domestic uses by
wells or developed springs with an appropriation of 35 gpm or

LBBNALHUNRA COMPACT
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less that does not exceed 10 afy; and (4) any use of groundwater
not included in the calculation of consumptive usge according to
Article II of this Compact.

State Law Based
Total Future Consumptive Use Rights (cfs)
Trikbutary to the Reserved Portion of Category 3 Streams

Dry Head Deadman Davisg: Layout
2.23x% ; 1.59%+4 0.50 0.11

¥ Or the amount of net depletions reascnably necessary to
irrigate 20 acres, whichever is largest.
** Or the amount of net depletions reasenably necessary to
irrigate 35 acres, whichever ig largest.

C. Cateqory 4:
F. Identificaticon: The following streams are designated ag
"Category 4": Pete‘s Canyon Creek, the tributary of Deadman

Creek that issues from Annerer Spring and flows across BCNRA land
in the N1/2NWl/4 Sec. 8, TBS, R29E, M.P.M.

(1) The United States has a water right for instream flow on
Pete’s Canyon Creek in the amount of one-half (1/2) of the
naturally occurring flow that originates from Pete’s Spring.

(2) The United States hag a4 water right for the tfibutary of
Deadman Creek, in the amount of one (1) gallen per minute.

4. Springsg

The United States has a water right for instream fleows for the
follewing springs identifiea by location, in the amount of the
entire flow of the Springs, less any consumptive use rights of
the United States described by this Compact.

Sorenson Spring Sec. 09, T98, R2BE
Lockhart #1 Spring "Sec. 13, T8S, R28E
Lockhart #2 Spring Sec. 13, T8S, R28E
Hillsboro Spring Sec. 36, T8S, R28E

This list of springs may be modified based on field verification
of any spring lecated entirely within the boundaries of the BCNRA

LEENM/BCNRA COMPACT
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1 that is not the source of a water right recognized under state
2 law. Springs that occur on Crow Reservation lands are excluded
3 from any water rights for springs.

4

5 B. Little Bighorn Natiomal Battlefield

6

7 =i Priority Date

8

9 a. The United States has a pPriority date of December 7. 1886
10 for current and future consumptive uses under the water rights
11 reserved for the irrigation, maintenance and administration of
12 the Little Bighern Battlefield National Monument. The United
13 States recognizes that its water rights for the BCNRA are junior
14 in pricerity to Crow Tribal Water Rights.

15 ; .

15 i The United States has a pricrity date of March 22, 1946 for
17 the instream flow water rights reserved for use as part of the
18 Little Bighorn Battlefield National Monument, and necessary for
18 historical interpretation of the battle. The United States

20 recognizes that its water rights for the LBBNM are junior in
21 prierity to Crow Tribal Watar Rights.
2
23 2. Consumptive Use

24

25 a. The United States has a reserved water right for current and
26 future consumptive uses for the purposes of LEBNM as set forth in
27 Table 3. The period of use shall be from January 1 through
28 December 31. The place of use or point of diversion of a

29 consumptive use water right at LBENM shall include any

30 non-reserved land within LBBNM boundaries as the boundaries exist
31 on the effective date of this Compact .

32

33
S

35

36 TABLE 3
17

s United States National Park Service

35 Little Bighorn National Battlefield Consumptive Uss

40
41 Place of Use Tetal Maximum Source
42 Volume Flow Rate
43 (ac-£ft) (gpm)
44

45 Cemetery, Visitors Center,

46 Administrative Offices,
47 Residences, Historic Buildings 84.9 450 ground-
48 Maintenance Area, and Firehouse water
49 Facilities. well

50
L e
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3. Instream Flow

The United States has a reserved water right for instream flow on
the Little Bichorn River where it forms the boundary of the
Little Bighorn Battlefield National Monument as follows:

a. The United States has a reserved water right for minimum
instream flow in the amount of 51.0 cfs with a priority of March
22, 1946, for the period January 1 through December 31, provided
that, the instream flow water right is subogdinate to:

{1) any water rights recognized under the state law with a
priority date before the effective date of this Compact;

(2) any instream stockwater use;

(3}  any use of groundwater through wells or dsveloped springs
with an appropriation of 35§ gpm or less that does not exceed 10
aty;

(4) any use considered non-consumptive as defined by this
Compact; '

(5} any use of groundwater not included in the calculation of
consumptive use according to Article II of this Compact.

h. The United States has a reserved water right for instream
flow in the amount of 950 cfs, with a priority date of March 22,
1946, for 15 days during the period of May 1st through June 30th,
subject to the terms and conditions regarding implementation as
set forth in Article II, section K, provided that, the instreanm
flow water right is subordinate to:

(1) any water rights recognized under the state lay with a
pricrity date before the effective date of this Compact;

{2) any instream stockwater use;

(3) any use of ground water from wells completed outside of the
Quaternary Alluvium or Quaternary Terrace Deposits of the Little
Bighorn River and its tributaries or the Parkman Sandstone;

(4) any use of groundwater from wells or developed springs
completed in the Quaternary Alluvium, Quaternary Terrace
Deposits, or the Parkman Sandstone with an appropriation of 35
gpm or less that does not exceed 10 afy;

(5} any use of groundwater from wells completed in the Quaternary
Alluvium, Quaternary Terrace Deposits, or the Parkman Sandstone
with a permit amount in excess cof 35 gpm or 10 afy that is not
determined to be hydrologically connected teo the Little Bighorn
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River or its tributaries pursuant to Article II. section
B.2.b.iii. of this Compact;

(6) any use considered non-consumptive as defined by this
Compact.

& Instream Flow Rights Not Cumulative: The 950 cfs instream
flow, when it occurs, is not additive to the 51.0 cfs year-round
minimum flow.

C. Emergency Fire Suppressicn

The use of water for emergency fire suppression benefits the
public, and is necessary for the purposes of the various Park
reservations. The United States, may as part of its reserved
water right, divert water for fire suppression at all of the
National Park Service Units as needed, and without a definition
of the specific elements of a recordable water right. Use of
water for fire suppression shall not be deemed an exercise of the
United States’ reserved water rights for consumptive use or a
violation of its reserved water rights for instream flow.

ARTICLE IV

[NO PROVISIONS]

ARTICLE V
GENERAL PROVISTONS

A. No Effect on Tribal Rights or Other Federal Reserved Water
Rights: :

1. Nothing in this Compact may be construed or interpreted in
any manner to establish the nature or extent of the rights to
water or the right to administer water of an Indian Tribe in
Montana, or of a water right of an individual that is derivative
of such right, or of the United States on behalf of such tribe or
tribal member. The relationship between the water rights of the
National Park Service described herein and any rights to water of
an Indian Tribe in Montana, or of a water right of an individual
that is derivative of such right, or of the United States on
behalf of such tribe or tribal member shall be determined by the
rule of priority. The United States specifically recognizes the
seniority of the Crow Tribal Water Rights.

2. Nothing in this Compact is otherwise intended to conflict
with or abrogate a right or claim of an Indian Tribe regarding
boundaries or property interests in the State of Montana.

LBENM/BCNRA CONMPACT
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3. Nothing in this Compact may be construed or interpreted in
any manner to establish the nature, extent or manner of
administration of the rights to water of any other federal agency
or federal lands in Montana other than those of the National Park
Service. The exercise of & water right of the United States, if
any, to water for a consumptive use on land administered by the
United States Forest Service upstream of a water right to
instream flow described in this Compact shall be allocated frem
the United States’ share for instream flow, not the state‘’s share
for consumptive use.

>

B. State Water Rights

Nothing in this Compact may limit the exelusive authority of the
state, including the authority of a water commissioner authorized
by state law, to administer all current and future water rights
recognized under state law within and upstream of the reserved
land covered by this Compact, provided that in administration of
those water rights in which the United States has an interest,
such authority is limited to that granted under federal law.

& General Disclaimers

Nothing in this Compact may be construed or interpreted:

1. 4s a precedent for the litigation or the interpretation or
administraticn of Future compacts between the United States and
the state; or of the United States and any other state;

2. as a waiver by the United States of its right under state
law to raise objections in state court to individual water rights
claimed pursuant to the state Water Use Act, Title 85, of the
Montana Code Annotated, in the basins affected by this Compact ;

3. 45 a waiver by the United States of its right 'to seek relief
from a conflicting water use net entitled to protection under the
terms of this Compact;

4. to establish a precedent for other agreements between the
state and the United States or an Indian tribe;

S to determine the relative rights, inter sese, of persons
using water under the authority of state law or to limit the
rights of the parties or a person to litigate an issue not
resolved by this Compact;

6. tc create or deny substantive rights threough headings or
captions used in thisg Compact ;

LBBNM/BCNRR COMPACT
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\

1 7. to expand or restrict any waiver of sovereign immunity

2 existing pursuant to federal law as of the effective date of this
3 Compact ;

4

5 8. to affect the right of the state to seek fees or

[ reimbursement for costs or the right of the United States to

7 contest the imposition of such fees or costs, pursuant to a

E 8 ruling by a state or federal court of competent jurisdiction or

3 Act of Congress;

10

i 9. to affect in any manner the entitlement’ to or quantification
12 of other federal water rights. This Compact is cnly binding on
13 the United States with regard to the water rights of the Naticnal
14 Park Service, and does not affect the water rights of any other
15 federal agency.

16

17 10. to alter or amend any provisions of the Yellowstone River
18 Compact, Act of Octecber 30, 1951, ch. 629, 55 Stat. 663 (1951) .
19

20 D. Use of Water Right

21

22 Except as otherwise provided in this Compact, the rights of the
23 United States described in this agreement are federal reserved
24 water rights. Non-use of all or a part of the federal reserved
25 water rights described in this Compact shall not constitute
26 abandonment of the right. The federal reserved water rights

27 described in this Compact need not be.applied to a use deemed
28 beneficial under state law, but shall be restricted to uses

28 necessary to fulfill the purposes of the associated reserved

30 land. 3

3L

32 E. Appropriation Pursuant to State Law

33 '

34 Nothing in this Compact may prevent the United States from
35 seeking a permit to appropriate water under state law for use
36 cutside the boundaries of the federal reservations for which a
37 water right is described in this Compact, provided that, no such
38 use may be included in the calculation of total current or future
39 consumptive use rights allocated te use pursuant to state law by
490 this Compact, and provided further that, a water right obtained
41 in this wanner shall be considered a state water right and shall
42 be administered pursuant ta general provisions of state law as
43 provided in Article II, section J.2.b.

44 .
45 F. Reservation of Rightg
456
47 The parties expressly reserve all rights not granted, described
48 or relinquished in this Compact.
49

54 G. Severability

Sl
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W ~dd Ul bl b o

The provisions of this Compact are nct severable, previded that
for the purposes of Sec. 85-2-702(3) MCA, the water rights
described in this Compact for the LBBNM and BCNRA Units shall be
considered as separate Compacts.

H. Multiple Originals

This Compact is executed in quintuplicate. Each of the five (5)
Compacts bearing original signatures shall be deemed an original.

I. |Notice E

Unless otherwise specifically provided for in this Compact,
service of notice required hereunder, except service in
litigation, shall be:

1. State: Upon the Director of the Department” and such other
officials as he or she may designate in writing.

2 United States: Upon the Secretary of the Taterior and such
other cfficials as he or she may designate in writing.

ARTICLE VI
FINALITY OF COMPACT AND DISMISSAL CF PENDING CASES

A. Binding Effect

written approval by the United States Department of Justice,
whichever cccurs later. Once effective, all of the provisions of
this Compact shall be binding on:

a. The state and z person or entity of any naturé whatsoever
using, claiming or in any manner asserting a right under the

authority of the state to the use of water:; and

b. eéxcept as otherwise prowvided in Article V, section A., the
United States, a perscn or entity of any nature whatsoever using,
claiming, or in any manner asserting a right under the autheority
of the United States to the use of water.

2. Following the effective date, this Compaet sghall not be
modified without the consent of both parties. Either party may
Seek enforcement of this Compact in a court of competent
jurisdiction, Attempt to unilaterally modify this Compact by
either party shall render this Compact voidable at the election
of the octher partcy.

LBENM/BCNRA COMPACT
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1 3. On approval of this Compact by a state or federal court of

2 competent jurisdiction and entry of a decree by such court

3 confirming the rights described herein, this Compact and such

4 rights are binding on all persons bound by the final order of the
5 court.

6 .

4 7 4, If an objection to this Compact is sustained pursuant to
1 8 85-2-702(3), MCA, this Compact shall be voidable by action of and

9 without prejudice to either party.

10 ,

11 B Disposition of Actions

12

13 Subject to the following stipulations and within one hundred

14 eighty (180) days of the effective date, the parties shall submit
15 this Compackt to an appropriate state court or courts having

16 jurisdiction over this matter in an action commenced pursuant to
17 43 U.S.C. § 666, for approval in accordance with state law and

18 for the incorporation of the reserved water rights described in
19 _ this Compact into a decree or decrees entered therein. The

20 parties understand and agree that the submissicn of thig Compact
21 to a state court or courts, as provided for in this Compact, is
22 solely to comply with the provisions of 85-2-702(3), MCA, and

23 does not expand the Jurisdiction of the state court or expand in
24 any manner the limited waiver or sovereign immunity of the United
25 States in the McCarran Amendment, 43 U.S.C. § 6665 or ather

26 provision of federal law.

27

28 i WA Dismissal of Filed Claims: At the time the state courts

29 approve the reserved water rights described in this Compact and
30 enter a decree or decrees confirming the rights described herein,
31 such courts shall dismiss, with prejudice, all of the water right
32 claims specified in Appendix 3 to this Compact. If this Compact
33 fails approval or a reserved water right described herein is not
34 confirmed, the specified claimsg shall not be dismissed.

35

36 2. Disposition of Federal Suits: Within ninety (90) days of

37 the issuance of a final decree or decrees by the state courts

38 approving this Compact and confirming the reserved water rights
33 described herein, and the cempletion of any direct appeals

40 therefrom or the expiraticn of the time for f£iling such appeal,
41 the parties shall execute and file joint motions pursuant teo Rule
42 4l(a) Fed. R. Civ. P. to dismiss with prejudice any claims made
43 by the United States for LBBNM or BCNRA in federal court. This
44 Compact may be filed as a consent decree in those federal suits,
45 only if, prior to the dismissal of the federal suits as provided
46 in this Article, it is finally determined in a judgment binding
a7 on the State of Montana that the state courts lack jurisdiction
48 over some or all of the reserved water rights described in this
49 Compact. Within one year of such judgment the United States

50 agrees to commence such additicnal proceedings in the federal

5k distriet court for the District of Montana as may be necessary to

LEBMNM/BCHRA COMPACT
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1 judicially confirm the reserved water rights described herein

2 which are not included within an existing action.

3

4 Eis ettlement of img

5

6 The parties intend that, with the exceptions ncted herein, the

7 water rights described in this Compact are in full and final

] B settlement of the water right claims for the reserved land

9 administered by the National Park Service in Montana on the

10 effective date of this Compact. Pursuant to this settlement, by
11 which certain federal reserved water rights are expressly

12 recognized by the state in this Compact and other water rights
13 claims of the United States are expressly retained in Article

14 IIT, sections D. and F. in the Compact for YNP, GNP and BHNM, the
15 United States hereby and in full settlement of any and all claims
16 filed by the United States or which could have been filed by the
17 United States for reserved land administered by the National Park
18 Service in Montana relingquishes forever all said claims on the
19 effective date of this Compact to water within the State of

20 Montana for reserved land administered by the National park

21 Service. The state agrees to recognize the reserved water rights
22 described and quantified herein, and shall, except as expressly
23 provided for herein, treat them in the sSame manner as a water

24 right recognized by the state.

25

26 Specifically excepted from this final settlement of water rights
27 are water rights Claims No. 43P-W-162354-00 and 43P-W-162348-00,
28 both of which are c¢laimed in the general adjudication of water
29 rights as state law based water rights. ¢laim No.

30 43P-W-162354-00 is for 0.75 ofs from the Big Horn Canal for

33 irrigation purposes at the Bighorn River Ranch site within BCNRA,
32 Claim No. 43P-W-162348-00 is for 50 gpm from Pete‘s Spring for
33 recreation and wildlife purposes and is located cutside of the
34 BCNRA boundary.

35

38 D. The parties agree to defend the provisions and purpcses of
37 this Compact from all challenges and attacks. )

38

38

40 IN WITNESS WHEREOF the representatives of the State of Montana
41 and the United States have signed this Compact cn the 30th 4ay
42 of _ May , 19 95

43 o

44
45
46

47 FOR THE STATE OF MONTANA

48

49

50 Y

51 Mare Racicot, Governor

LBBMM/BCNRA COMPACT
Decamber 14, 1884 29




12-14-1994: water rights compact state of montana, cont.; december 14, 1994

1

2

3

4

5

S The Department of the Interior
|
9 il

10 « .

11

12

LEBNM/BCNRR COMPACT
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30

FOR THE UNITED STATES OF AMERICA

The Department of Justice

e ) i
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[

this Compact on the 16th day of December, 1994.

IN WITNESS WHEREOF the representatives of the State of Montana have signed

FOR THE STATE OF MONTANA
MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

Chris D. Tweeten, Chairman

Rk Sttasson.

Emily Swal{sc‘;n

oo kit

Tara DePuy

e . )

Gene J, hart

G -

Lorents Grosfield

Ottt

Mike Halligan /

/ﬁ}@/’

&Qck Salmond
BLB 33T

Bob Gilbert

Maps and Miscellaneous Information
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BIGHORN CANYON NATIONAL RECREATION AREA

SPRING LOCATIONS\CONSUMPTIVE USE SITES

Bighorn Canyon NRA Boundary

SPRING LOCATION NAMES
I Midale Pasture #7
2. Middle Pasture #2
2 Celtonwoas
<. Lockhart Banch Nerth

. Lockhart Ranch Springhause

o

tackhart Ranch West

4

Lac«hart Rznch Sauthbwest
2. harth For< Trait Cresk 728
2. North For. [T Morth

+

(8]

zuin Fork T2 South

(4}

1 Scutr rask TC Nertn

Sererscn Ranch

(T O

]

are Tihe

o/ i (44
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BIGHORN CANYON NATIONAL RECREATION AREA

CONSUMPTIVE USE SITES

Bighorn River Ranch {_f_ﬂ

Grape Vine Creek Overflow
Oh—A—Beh Marina

Fort Smith Visitor Center

Bighorn Canyon NRA Boundary

Pasture A Catchment North Pasture Catchment

® lLockhart Ranch

. Middle Pasture Catchment

Trail Creek Chain Canyon
Hillsboro ¢ * 2
" Barrys Landing

Layout Creek — Sorenson Ranch

Montana
Wyaming 41
Miles
0 7 4

Docket Information

Number of Documents in Docket 37
Documents Dated from 9/16/1994 to 2/19/1997

Docket Compiled: 1/31/2011




	Document
	WATER-RIGHT DOCKET
	Bighorn Canyon National Recreation Area
	Docket No:4
	FEDERAL RESERVED WATER RIGHTS.
	Preliminary Docket Information
	00-00-0000: montana compact

	State Water Rights Documentation
	02-19-1997: letter re: update on contact people; february 19, 1997
	02-19-1997: dnrc contacts; february 19, 1997
	06-07-1995: letter re: montana compact/nps; june 07, 1995
	12-14-1994: water rights compact state of montana; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994
	12-14-1994: water rights compact state of montana, cont.; december 14, 1994

	Maps and Miscellaneous Information
	09-16-1994: spring locations\consumptive use sites; september 16, 1994
	09-16-1994: consumptive use sites; september 16, 1994
	Docket Information
	Number of Documents in Docket 37
	Documents Dated from9/16/1994to2/19/1997
	Docket Compiled:1/31/2011







