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BUSINESS OPPORTUNITY

INTRODUCTION

This prospectus describes the existing business and the business opportunity in general terms. Potential
Offerors are responsible for reviewing all sections of this prospectus and, specifically, the terms and
conditions of the attached contract, including its exhibits, to determine the full scope of a concessioner’s
responsibilities under the new contract.

Offers are requested for a 10-year contract to operate an existing business within Acadia National Park.
The business provides food and beverage facilities and services at the Jordan Pond House, provided in a
style and manner popular at the facility during the early 20th Century. The Jordan Pond House has
historical significance as a popular gathering place for people to meet and enjoy good food, congenial
hospitality, attractive surroundings, and fashionable company. The primarily summer operation serves
lunch, afternoon tea and popovers on the lawn overlooking Jordan Pond, and dinner. The menu has been
primarily lobster and other seafood entrees, chicken, steak, tea and popovers and also homemade ice
cream and cookies.

The Jordan Pond House has the following seating capacity:

1. Main Dining Room 62
2. Pond Room 46
3. Inside Balcony 28
4. Upstairs Private Dining Room 36
5. Outside Patio 48
6. Inside Portion of Porch 84
7. Outside Part of Porch 32
8. Tea Lawn 192
Total 528*

*Note: 528 are the total number of available seats. In practice fewer seats are used. On good weather
days, when all tea lawn seats are in use, several other sections would not be in use. Practical serving
capacity is approximately 275 seats on good weather days. On bad weather days, inside capacity is
around 250 seats. '

A farmhouse on the site provided food service from 1870. In 1896, Thomas Mclntire and his wife leased

the farmhouse and began serving tea and popovers. They developed a reputation for fine food and
genteel hospitality among the Mount Desert Island summer colony. John D. Rockefeller, Jr. acquired
the property in 1923 and donated it to the National Park Service in 1940. The Acadia Corporation, the
current concessioner, took over the operation in 1945. The original Jordan Pond House burned down in
1979, and the existing more modern structure was built nearby to continue the food and beverage service.
A variety of sales items, related to park interpretive themes, are offered in the gift shop.

Limited merchandising facilities and services are also provided on the summit of Cadillac Mountain and
at Thunder Hole.

Visitor use of Acadia National Park has steadily increased over the last 20 years. There are
approximately 3 million visitors per year. The business operates seasonally from approximately May 1st
through October 20th. The most recent customer counts are included in Appendix 7.
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The existing concessioner has been contributing $133,300 annually to a Government Improvement
Account. These funds are part of the consideration paid by the concessioner for the use of the facilities
and are used by the concessioner to perform capital improvements to the Jordan Pond House.

The Current Contract

The existing concession contract between the National Park Service and the existing concessioner
expires by limitation of time on December 31, 2001. The Director, pursuant to 36 CFR Part 51, has
determined that this is not a qualified concession contract and, therefore, no preferred Offeror for this
contract exists.

THE BUSINESS TO BE OPERATED

Jordan Pond House

The concessioner will continue to provide a high quality dining experience to a limited number of
visitors at the Jordan Pond House. Lunch, afternoon tea and popovers, and dinner shall be offered. See
Section 3 of the Concession Contract for specific requirements.

A minimum of twenty percent (20%) of the existing sales space at the Jordan Pond House gift shop shall
be allocated to provide visitor orientation information and interpretive exhibits and shall be staffed by
concessioner employees. Merchandise sales shall contain items that are educational, essential for health
and safety, or directly related to park interpretive themes. Arts and crafts related to Acadia’s themes, and
made by Maine residents, including items crafted by Native Americans from tribes in Maine, may also
be offered for sale. Park interpretive themes and goals are included in the Park Mission section of this
prospectus. Guidelines for gift and souvenir sales are in the Operating Plan.

Information Centers at Cadillac Mountain and Thunder Hole

These areas shall serve as small information centers that are in harmony with the natural setting. They
will be staffed by concessioner employees to provide information quickly and efficiently and encourage
stewardship of the resources. Visitors shall be able to orient themselves, learn about the park, and report
emergencies. Information services will be available all hours the building is open. Limited educational
items directly related to Acadia National Park, items essential for the safety and comfort of visitors, and
convenience items such as film, snacks and beverages shall be provided for sale.

The sales area shall take up less than one-half of the existing sales area in each facility.

The public restroom at Cadillac Mountain shall be maintained by the concessioner in a condition
satisfactory to the National Park Service.

The National Park Service expects the successful offeror to operate the facilities without requesting
authorization to use subconcessioners. Reference Concession Contract Section 19.

Maintenance

The new contract will require the concessioner to be responsible for maintenance, repairs, housekeeping
and groundskeeping for all Concession Facilities, and will require that the concessioner establish and
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maintain within its accounting system a Repair and Maintenance Reserve in the amount of one percent
(1%) of the concessioner's gross receipts for the previous month. This reserve will be used by the
concessioner, subject to approval of the Director, to carry out certain repair and maintenance projects
that are non-recurring within a 7-year timeframe, such as foundation repair or replacement, rehabilitation
of electrical, plumbing and heating systems, or roof replacement. The amount of money available in the
Reserve will not limit, in any way, the responsibility of the concessioner to maintain and repair
Concession Facilities, or to carry out its housekeeping and groundskeeping responsibilities with funds
exclusive of the Reserve, in accordance with contract requirements.

Environmental Management

The new concessioner will develop, document, implement, and comply fully with a comprehensive
written Environmental Management Program (EMP) to achieve Environmental Management Objectives.
The initial EMP shall be developed and submitted to the Director for approval within sixty days of the
effective date of the Contract. A proposed updated EMP will be submitted for approval annually. (See
Draft Contract, Section 6).

Basic Financial Information
Operating results for the existing business from 1998-2000 are included in Appendix 4.

The PROPOSAL PACKAGE requires Offerors to develop financial projections based upon the business
_to be operated. Offerors should be appropriately cautious in the use of historical information. The
‘National Park Service will not provide financial predictions; therefore, Offerors are responsible for
-.producing their own pro forma financial statements and relying upon their own financial predictions.

Franchise Fee

The National Park Service requires the concessioner to pay the National Park Service a minimum
franchise fee equal to eight percent (8%) of the concessioner’s annual gross receipts. Lower offers will
make your proposal non-responsive. Higher offers may be proposed in the PROPOSAL PACKAGE.

Term and Effective Date of New Contract

The new contract will be for a term of ten (10) years from the effective date of the new concession
contract.

Site Visit

Offerors are strongly advised to visit the area to become familiar with physical conditions and limitations
involved and become acquainted with the details requisite to operating the services. Offerors planning to
visit the area should contact the Superintendent’s office at (207) 288-0374, in advance, to make

arrangements.
PERSONAL PROPERTY PURCHASE FROM EXISTING CONCESSIONER

The existing concessioner has under the terms of its existing contract, certain rights to monetary
compensation in the event it is not selected as the new concessioner for the new concession contract.
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(Reference Section 13(b) of the existing contract in Appendix 8.)

Personal Property

Any Offeror that is selected as the new concessioner is obliged to purchase certain personal
property (equipment and merchandise and supplies) of the existing concessioner as described in
Section 13 (b) of the existing contract. A list of this property is provided in Appendix 6 but any
such list is not necessarily complete. Offerors are solely responsible for ascertaining the
personal property that must be purchased and its condition. The purchase price of this property
must be estimated by the Offeror. The fact that the final purchase price may be greater than
estimated by an Offeror will not be grounds for adjustment of the terms of the contract or other
relief to the new concessioner.

Possessory Interest

The existing concessioner does not have any possessory interest for which compensation must be paid
for real property improvements under their existing concession contract.

Existing Concessioner

The existing concessioner is under no obligation to provide information to offerors but may choose to do
so. The existing concessioner can be contacted at:

Mr. David Woodside
President

The Acadia Corporation
85 Main Street

Box 24

Bar Harbor, ME 04609
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ACADIA NATIONAL PARK AND ITS MISSION

DESCRIPTION OF PARK
Park Location

Acadia National Park is on the Maine coast in the northeastern United States, where the highest
mountains on the east coast meet the Atlantic Ocean. The National Park Service manages approximately
35,000 acres, most of which is on Mount Desert Island (approximately 50% of the island land mass). The
National Park Service also manages a portion of Schoodic Peninsula on the mainland to the east of Mount
Desert Island and Isle au Haut, an island 15 miles southwest of Mount Desert Island.

Mount Desert Island is reached by automobile on Maine Route 3. A 20-mile loop road connects Mount
Desert Island’s lakes, mountains, and seashore. At stops along the Park Loop Road, you may view
glacier-carved valleys and lakes, the rocky shoreline, and magnificent forests.

Legislated Purpose and Significance of Park

Acadia National Park was established to preserve the natural beauty of a part of Maine’s rocky coast,
coastal mountains and offshore islands. The Acadia National Park/Mount Desert Island area is one of the
most intensely used recreation regions in the State of Maine. Although the park has a national
constituency, most visitors come from the New England, Mid-Atlantic, Midwest and Southeastern states,
as well as from Canada.

Most visitors arrive and tour the area by private automobile. Average length of stay by overnight visitors
has been estimated at four days. Surrounding communities include Northeast Harbor and Seal Harbor,
both of which boast of well-known families among summer residents, and Bar Harbor, which is the center
of overnight accommodations and other tourist services.

The pleasantly cool summers of coastal Maine enhance the popularity of the region. Temperatures are
sufficiently comfortable to permit enjoyable camping and outdoor activities from June through
September, with some overlap into May and October.

Acadia National Park has 44 miles of carriage roads that were constructed by John D. Rockefeller, Jr.,
during the period between 1913 and 1940. These roads have an average width of sixteen feet. Motor
vehicles are restricted from use of the roads. During the summer, these roads are used by visitors for
walking, bicycling, and horseback and carriage riding.

The Acadia National Park mission statement is based on park legislation and the 1992 General
Management Plan. It was formally adopted in the 1997 Strategic Management Plan.

The National Park Service at Acadia National Park protects and conserves outstanding scenic,
natural, and cultural resources for present and future generations. These resources include a
glaciated coastal and island landscape, biological diversity, clean air and water, and a rich
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cultural heritage. Acadia National Park also offers opportunities for high-quality
nonconsumptive recreation, education, and scientific research.

Acadia National Park has three main purposes. One is to protect and conserve the land and water
resources, the scenery, the natural and historic objects, the wildlife, and the wild character associated with
the lands within the legislated park boundary. Another is to promote and regulate the use of the park for
the benefit and enjoyment of the public in such manner and by such means as will leave the park
resources unimpaired for the enjoyment of future generations. Finally, the National Park Service is
directed to protect and preserve the scenic, ecological, historic, archeological, and cultural resources of
the Acadian archipelago and to limit development of the islands and preserve their natural qualities and
traditional resource-based land uses.

A rich combination of cultural and natural features and exceptional scientific, educational, and
recreational opportunities contribute to the character and significance of Acadia National Park, the first
national park east of the Mississippi and the only congressionally designated national park in New
England.

When this area was set aside as a national monument by President Woodrow Wilson, he cited the historic
interest associated with Champlain’s 1604 landing on Mount Desert Island. He also cited the great
scientific interest of the island’s topography, geology, wildlife and vegetation. Acadia National Park does
have a variety of significant resources, including its remarkable landscape, air and water quality,
biological diversity, cultural heritage, historic properties, collections of artifacts, and outdoor educational
and recreational opportunities.

Acadia’s coastal and island landscape is unequaled along the Atlantic shore of the United States.
Mountains, lakes, and wooded valleys add character to the land. Somes Sound, the inlet bisecting Mount
Desert Island, is the only fjord on the east coast of the United States. The park’s islands provide nesting
sites and critical habitat for a great diversity of both animals and plants, including species of global,
national, state, and local significance.

The cultural heritage of the park is equally significant and includes resources related to Native Americans,
French and British settlers, and the wealthy Americans of the late 1800s and early 1900s who established
summer colonies, founded the park, and contributed to the creation and development of the conservation
movement. Over the years, island residents have left a distinctive cultural polish on the landscape. The
surviving historic structures and designed landscapes (such as those of the park’s carriage road system
and the Park Loop Road landscape) have become significant because of their history, durability, and
uniqueness, and they commemorate the vision that guided those who designed and built them.

Acadia National Park also offers significant scientific research value. There is an extraordinary multi
disciplinary database at the park that can serve as the scientific foundation for ecosystem research and
monitoring programs. The park provides a variety of opportunities to conduct research and to monitor
resources. There is an extensive scientific bibliography dating back to the late 19th century, a rapidly P
expanding geographic information system, ongoing air, water, wildlife and vegetation monitoring, and a
professional staff and infrastructure.

*** Acadia National Park ***
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Acadia offers excellent opportunities for educating close to three million annual visitors about the park’s
significant and varied resources. Access to the array of sites with scenic, scientific, natural, and historic
interest is provided by a network of carefully designed hiking trails, carriage roads, and scenic drives.
Visitors participate in numerous recreational activities such as camping, hiking, horseback and carriage
riding, bicycling, kayaking, canoeing, and sightseeing. People of all ages are attracted to a broad spectrum
of interpretive activities, including guided walks, amphitheater presentations, environmental education
programs, and outreach activities.

Compliance with Federal, State, and Local Laws and Park Jurisdiction

While Acadia National Park is operated by the Federal Government, its concessioners are subject to state
and local laws and ordinances in the same manner as if they operated outside of the Federal holding. The
National Park staff includes law enforcement personnel who enforce Federal and State law within park
boundaries. Local law enforcement authorities can and do enforce State law and local ordinances and
codes as appropriate to their area of authority. State authorities will enforce State law. Business permits
normally required must be secured and taxes normally payable must be paid.

Public health codes are prescribed by the United States Public Health Service (USPHS), and inspections
will be conducted in accordance with model codes they have issued. The USPHS will inspect and
supervise the operation of the park's water supply and sewage disposal systems. They will also inspect

" food service operations.

Park Management Structure
Refer to the Operating Plan, Exhibit B, of the Concession Contract.

Park Resource Management Issues

Solid waste disposal is a major environmental issue. As a federal conservation agency, as well as a
concerned and responsible member of the community, the National Park Service supports efforts of
concessioners to reduce the generation of nonbiodegradable solid waste and find alternatives to

nonbiodegradable packaging materials.

Methods of control of vermin, pests and weeds must follow principles of integrated pest management and
be approved in advance by the National Park Service before execution. ”

Park Interpretive Themes and Goals

The Comprehensive Interpretive Plan recently developed for Acadia National Park describes the desired
visitor experience and interpretive themes for the park. Interpretive themes are directly tied to providing a
quality visitor experience. All activities in the park, including those that are commercial in nature, should
support these themes. The Comprehensive Interpretive Plan establishes the following themes:

e Acadia National Park fulfills emotional and spiritual needs for renewal and invokes attitudes of a
reverence and stewardship in the tradition of 19th century park visionaries at Acadia and elsewhere.

*** Acadia National Park ***
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o The wildlife and vegetation of Acadia National Park and surrounding waters comprise a rich mix of
temperate, neotropical, and boreal species significant for their biodiversity.

¢ Acadia National Park preserves a variety of cultural resources that illustrate 6,000 years of human
history.

¢ Acadia National Park preserves resources that provide abundant opportunities to increase
understanding of natural systems and human effects on them.

e The landforms of Acadia National Park illustrate the dynamics of many geologic processes and provide
many educational opportunities.

PARK PLANNING DOCUMENTS AND PLANNED IMPROVEMENTS
General Management Plan (GMP)

The park's 1992 General Management Plan describes the park's broad goals for directing managerial as
well as commercial and developmental activities. The Plan gives some direction regarding the future of
commercial services and called for a review of other issues.

Actions proposed included improving horse and carriage services at Wildwood Stables and improving the
efficiency at the Jordan Pond House restaurant. The role of gift shops in the park was to be reviewed.

Commercial Services Plan

The Acadia National Park Commercial Services Plan provides goals and strategies for the protection of
park resources and enhancement of visitor experiences through the management of all commercial
enterprises operating in the park including concessions and those operating under commercial use
authorizations, formerly called incidental business permits.

The following general goals for managing commercial activities at Acadia National Park are based on the
National Park Service Organic Act, park authorizing legislation, the General Management Plan, and the
park mission statement. Business enterprises operating in the park can assist the National Park Service in
its mission by protecting park resources, providing visitors with high quality and safe park experiences,
and educating the public about the values and purposes for which the park was established.

The goals that follow are specific to commercial activities at Acadia National Park and are listed
according to issues identified throughout the planning process.

Types of Commercial Activities

e Only commercial activities deemed appropriate to the park’s mission, as determined by a logical
process based on NPS policy, laws and regulations, available information, public input, and professional
management experience, will be allowed.

*** Acadia National Park ***
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¢ Commercial activities in the park will provide goods and services that support and enhance public
safety, enjoyment, and appreciation of the park.

Levels of Commercial Use
Commercial activity in Acadia National Park will be managed at levels that:
» prevent adverse effects on natural, cultural, and aesthetic resources

e facilitate high quality visitor experiences and reduce or prevent crowding, congestion, and conflicts
between visitors

e balance commercial uses with noncommercial uses

e can be supported using available National Park Service facilities such as parking areas, restrooms,
buildings, and roads

Management of Commercial Activities

o Individuals or businesses that wish to engage in commercial activities in the park will have ready
access to clear and concise instructions about how to apply for permits and will understand the criteria

‘used to evaluate applications.

e Applications for commercial activities in the park will be reviewed in a fair, consistent, and timely
manner using criteria that have been reviewed by the public.

e All commercial activities in the park will operate under permit and according to the terms and
conditions of their permits or contracts; all applicable federal and state laws and National Park Service
policies will be followed. The National Park Service will use the most appropriate type of authorization to
manage commercial activities in the park.

e The park will allocate sufficient staff and funding to manage commercial services in a legal, efficient,
and cost-effective manner.

e Park facilities used commercially will be improved as directed by the General Management Plan, i.e. at
the Jordan Pond House and Wildwood Stables.

e Commercial activities will be managed to ensure the sustainability of park facilities.

e Commercial activities will be managed to minimize adverse effects on park neighbors.

The General Management Plan calls for the implementation of a park wide transportation system that
will connect with local communities, reduce the impacts of private vehicles on park resources, and relieve

traffic congestion on Mt. Desert Island. The first phase of implementing the transportation system is
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underway; buses began operation in June, 1999. Commercial activity in the park should complement and
encourage use of the new transportation system.

Statement for Management and Strategic Management Plan
A 1995 Statement for Management assisted park managers in determining needed planning efforts to meet
the park’s stated objectives. A 1997 Strategic Management Plan provided a framework for addressing

future plans. The following are specific management prescriptions that affect commercial services:

e visitor service management to mitigate resource impacts, retain opportunities for low-density
recreation, and encourage public transportation

e implement a park wide visitor management strategy that includes monitoring of visitor impacts
¢ reduce conflicts between user groups
e improve visitor access, orientation, and information

e cvaluate and improve concession services

PARK MANAGEMENT OBJECTIVES FOR CONCESSION SERVICES

The need for commercial visitor services in Acadia National Park is based on objectives for visitor use
described in law, planning documents that exist for the park, and the judgement of management
considering the way the park is currently used and the present objectives of the National Park Service.
The National Park Service has determined that the facilities and services that are called for in this
Prospectus are necessary and appropriate to the purposes of Acadia National Park. The present objective
of the National Park Service is to provide for high quality national park experiences.

*** Acadia National Park ***
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UNITED STATES DEPARTMENT OF THE INTERIOR
NATIONAL PARK SERVICE
ACADIA NATIONAL PARK
FOR THE OPERATION OF

FOOD SERVICE AND RETAIL SALES

CONCESSION CONTRACT NO. CC-ACAD001-02

[Name of Concessioner]

[Address, including email address and phone number]

Doing Business As

Covering the Period

January 1, 2002 through December 31, 2011
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[CORPORATION]

THIS CONTRACT is made and entered into by and between the United States of America, acting in this
matter by the Director of the National Park Service, through the Regional Director of the Northeast

Region, (hereinafter referred to as the “Director™), and , a corporation organized
and existing under the laws of the State of ( hereinafter referred to as the “Concessioner”):
[PARTNERSHIP]

THIS CONTRACT is made and entered into by and between the United States of America, acting in this
matter by the Director of the National Park Service, through the Regional Director of the Northeast

Region, hereinafter referred to as the “Director”, and a partnership organized under the
laws of the State of , hereinafter referred to as the “Concessioner™:
[SOLE PROPRIETORSHIP]

THIS CONTRACT made and entered into by and between the United States of America, acting in this
matter by the Director of the National Park Service, through the Regional Director of the Northeast

Region, hereinafter referred to as the “Director,” and, , an individual of, doing
business as , hereinafter referred to as the “Concessioner”:
WITNESSETH:

THAT WHEREAS, Acadia National Park is administered by the Director as a unit of the national park
system to conserve the scenery and the natural and historic objects and the wildlife therein, and to
provide for the public enjoyment of the same in such manner as will leave such Area unimpaired for the
enjoyment of future generations; and

WHEREAS, to accomplish these purposes, the Director has determined that certain visitor services are
necessary and appropriate for the public use and enjoyment of the Area and should be provided for the
public visiting the Area; and

WHEREAS, the Director desires the Concessioner to establish and operate these visitor services at
reasonable rates under the supervision and regulation of the Director; and

WHEREAS, the Director desires the Concessioner to conduct these visitor services in a manner that
demonstrates sound environmental management, stewardship, and leadership;

NOW, THEREFORE, pursuant to the authority contained in the Acts of August 25, 1916 (16 U.S.C. 1,

'2-4), and November 13, 1998 (Pub.L. 105-391), and other laws that supplement and amend the Acts, the

Director and the Concessioner agree as follows:
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SEC. 1. TERM OF CONTRACT

This Concession Contract No. ACAD001-02 (“CONTRACT?) shall be effective as of January 1, 2002,
and shall be for the term of ten (10) years until its expiration on December 31, 2011.

SEC. 2. DEFINITIONS

The following terms used in this CONTRACT will have the following meanings, which apply to both the
singular and the plural forms of the defined terms:

(a) “Applicable Laws” means the laws of Congress governing the Area, including, but not limited to, the
rules, regulations, requirements and policies promulgated under those laws (e.g., 36 CFR Part 51),
whether now in force, or amended, enacted or promulgated in the future, including, without limitation,
federal, state and local laws, rules, regulations, requirements and policies governing nondiscrimination,
protection of the environment and protection of public health and safety.

(b) “Area” means the property within the boundaries of Acadia National Park.

(c) “Best Management Practices” or “BMPs” are policies and practices that apply the most current and
advanced means and technologies available to the Concessioner to undertake and maintain a superior
level of environmental performance reasonable in light of the circumstances of the operations conducted
under this CONTRACT. BMPs are expected to change from time to time as technology evolves with a
goal of sustainability of the Concessioner’s operations. Sustainability of operations refers to operations
that have a restorative or net positive impact on the environment.

(d) “Capital Improvement” shall have the meaning set forth in Exhibit A to this CONTRACT.

" (e) “Concession Facilities” shall mean all Area lands assigned to the Concessioner under this
CONTRACT and all real property improvements assigned to or constructed by the Concessioner under
this CONTRACT. The United States retains title and ownership to all Concession Facilities.

(f) “Days” shall mean calendar days.

(g) “Director” means the Director of the National Park Service, acting on behalf of the Secretary of the
Interior and the United States, and his duly authorized representatives.

(h) “Exhibit” or “Exhibits” shall mean the various exhibits, which are attached to this CONTRACT,
each of which is hereby made a part of this CONTRACT.

(i) “Gross receipts” means the total amount received or realized by, or accruing to, the Concessioner
from all sales for cash or credit, of services, accommodations, materials, and other merchandise made
pursuant to the rights granted by this CONTRACT, including gross receipts of subconcessioners as
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herein defined, commissions earned on contracts or agreements with other persons or companies
operating in the Area, and gross receipts earned from electronic media sales, but excluding:

(1) intracompany earnings on account of charges to other departments of the operation (such as
laundry);

(2) charges for employees’ meals, lodgings, and transportation;
(3) cash discounts on purchases;

(4) .cash discounts on sales;

(5) returned sales and allowances;

(6) interest on money loaned or in bank accounts;

(7) income from investments;

(8) income from subsidiary companies outside of the Area;

(9) sale of property other than that purchased in the regular course of business for the purpose
of resale;

(10) sales and excise taxes that are added as separate charges to sales prices, gasoline taxes,
fishing license fees, and postage stamps, provided that the amount excluded shall not exceed the
amount actually due or paid government agencies;

(11) receipts from the sale of handicrafts that have been approved for sale by the Director as
constituting authentic American Indian, Alaskan Native, Native Samoan, or Native Hawaiian

handicrafts.

All monies paid into coin operated devices, except telephones, whether provided by the Concessioner or
by others, shall be included in gross receipts. However, only revenues actually received by the
Concessioner from coin-operated telephones shall be included in gross receipts. All revenues received
from charges for in-room telephone or computer access shall be included in gross receipts.

(j) “Gross receipts of subconcessioners” means the total amount received or realized by, or accruing to,
subconcessioners from all sources, as a result of the exercise of the rights conferred by a subconcession
contract. A subconcessioner will report all of its gross receipts to the Concessioner without allowances,
exclusions, or deductions of any kind or nature.

(k) “Leasehold Surrender Interest” shall have the meaning set forth in Exhibit A to this CONTRACT.

() “Leasehold Surrender Interest Value” or the “value” of a Leasehold Surrender Interest shall have the
meaning set forth in Exhibit A to this CONTRACT.
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(m) “Major Rehabilitation” shall have the meaning set forth in Exhibit A to this CONTRACT.

(n) “Possessory Interest” shall have the meaning set forth in Exhibit A to this CONTRACT.

(o) “Real Property Improvements” shall have the meaning set forth in Exhibit A to this CONTRACT.
(p) “Subconcessioner” means a third party that, with the approval of the Director, has been granted by a
concessioner rights to operate under a concession contract (or any portion thereof), whether in
consideration of a percentage of revenues or otherwise.

(@) “Superintendent” means the manager of the Area.

(r) “Visitor services” means the accommodations, facilities and services that the Concessioner is
required and/or authorized to provide by section 3(a) of this CONTRACT.

SEC. 3. SERVICES AND OPERATIONS

(a) Required and Authorized Visitor Services

During the term of this CONTRACT, the Director requires and authorizes the Concessioner to provide
the following visitor services for the public within the Area:

(1) Required Visitor Services. The Concessioner is required to provide the following visitor services
during the term of this CONTRACT:

(a) Jordan Pond House

Food and beverage service at the Jordan Pond House to include lunch, dinner, and afternoon tea and
popovers on the lawn overlooking Jordan Pond.

The Jordan Pond House gift shop sales space shall be arranged to allocate a minumum of 20% of the
space for visitor orientation information and interpretive exhibits subject to approval by the
Superintendent. Merchandise sales shall be items that are educational, essential for health and safety, or
directly related to park interpretive themes. Arts and crafts related to Acadia’s themes, and made by
Maine people, including items crafted by Native Americans from tribes in Maine, may also be offered
for sale.

(b) Information Centers at Cadillac Mountain and Thunder Hole

These areas shall serve as small information centers that are in harmony with the natural setting. They
will provide information quickly and efficiently and encourage stewardship of the resources. Visitors
shall be able to orient themselves, learn about the park, and report emergencies. Information services
will be available all hours the building is open. Limited educational items directly related to Acadia
National Park, items essential for the safety and comfort of visitors, and convenience items such as film,
snacks and beverages shall be provided for sale.
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The sales area shall take up less than one-half of the existing sales area in each facility.

The public restrooms at Cadillac Mountain shall be maintained by the Concessioner in a condition
satisfactory to the National Park Service.

(2) Authorized Visitor Services. The Concessioner is authorized but not required to provide the
following visitor services during the term of this CONTRACT:

Use of the Jordan Pond House for private functions, provided they do not interfere with visitor use of the
facility.

(b) Operation and Quality of Operation

The Concessioner shall provide, operate and maintain the required and authorized visitor services and
any related support facilities and services in accordance with this CONTRACT to such an extent and in a
manner considered satisfactory by the Director. Except for any such items that may be provided to the
Concessioner by the Director, the Concessioner shall provide the plant, personnel, equipment, goods, and
commodities necessary for providing, operating and maintaining the required and authorized visitor
services in accordance with this CONTRACT. The Concessioner’s authority to provide visitor services
under the terms of this CONTRACT is non-exclusive.

(¢) Operating Plan

The Director, acting through the Superintendent, shall establish and revise, as necessary, specific

requirements for the operations of the Concessioner under this CONTRACT in the form of an Operating
Plan (including, without limitation, a risk management program, that must be adhered to by the
Concessioner). The initial Operating Plan is attached to this CONTRACT as Exhibit B. The Director
in his discretion, after consultation with the Concessioner, may make reasonable modifications to the
initial Operating Plan that are in furtherance of the purposes of this CONTRACT and are not inconsistent
with the terms and conditions of the main body of this CONTRACT.

(d) Merchandise and Services

(1) The Director reserves the right to determine and control the nature, type and quality of the visitor
services described in this CONTRACT, including, but not limited to, the nature, type, and quality of
merchandise, if any, to be sold or provided by the Concessioner within the Area.

(2) All promotional material, regardless of media format (i.e. printed, electronic, broadcast media),
provided to the public by the Concessioner in connection with the services provided under this
CONTRACT must be approved in writing by the Director prior to use. All such material will identify
the Concessioner as an authorized Concessioner of the National Park Service, Department of the Interior.

(3) The Concessioner, where applicable, will develop and implement a plan satisfactory to the Director
that will assure that gift merchandise, if any, to be sold or provided reflects the purpose and significance
of the Area, including, but not limited to, merchandise that reflects the conservation of the Area’s
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resources or the Area’s geology, wildlife, plant life, archeology, local Native American culture, local
ethnic culture, and historic significance.

(e) Rates

All rates and charges to the public by the Concessioner for visitor services shall be reasonable and
appropriate for the type and quality of facilities and/or services required and/or authorized under this
CONTRACT. The Concessioner’s rates and charges to the public must be approved by the Director in
accordance with Applicable Laws and guidelines promulgated by the Director from time to time.

(f) Impartiality as to Rates and Services

(1) Subject to Section (f)(2) and (£)(3), in providing visitor services, the Concessioner must require its
employees to observe a strict impartiality as to rates and services in all circumstances. The Concessioner
shall comply with all Applicable Laws relating to nondiscrimination in providing visitor services to the
public including, without limitation, those set forth in Exhibit C.

(2) The Concessioner may grant complimentary or reduced rates under such circumstances as are
customary in businesses of the character conducted under this CONTRACT. However, the Director
reserves the right to review and modify the Concessioner’s complimentary or reduced rate policies and
practices as part of its rate approval process.

(3) Complimentary or reduced rates and charges shall otherwise not be provided to Federal employees
by the Concessioner except to the extent that they are equally available to the general public.

SEC. 4. CONCESSIONER PERSONNEL
(a) Employees

(1) The Concessioner shall provide all personnel necessary to provide the visitor services required and
authorized by this CONTRACT.

(2) The Concessioner shall comply with all Applicable Laws relating to employment and employment
conditions, including, without limitation, those set forth in Exhibit C.

(3) The Concessioner shall ensure that its employees are hospitable and exercise courtesy and
consideration in their relations with the public. The Concessioner shall have its employees who come in
direct contact with the public, so far as practicable, wear a uniform or badge by which they may be
identified as the employees of the Concessioner.

(4) The Concessioner shall establish pre-employment screening, hiring, training, employment,
termination and other policies and procedures for the purpose of providing visitor services through its
employees in an efficient and effective manner and for the purpose of maintaining a healthful, law
abiding, and safe working environment for its employees. The Concessioner shall conduct appropriate
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background reviews of applicants to whom an offer for employment may be extended to assure that they
conform to the hiring policies established by the Concessioner.

(5) The Concessioner shall ensure that its employees are provided the training needed to provide quality
visitor services and to maintain up-to-date job skills.

(6) The Concessioner shall review the conduct of any of its employees whose action or activities are
considered by the Concessioner or the Director to be inconsistent with the proper administration of the
Area and enjoyment and protection of visitors and shall take such actions as are necessary to correct the
situation.

(7) The Concessioner shall maintain, to the greatest extent possible, a drug free environment, both in the
workplace and in any Concessioner employee housing, within the Area.

(8) The Concessioner shall publish a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in the workplace and in
the Area, and specifying the actions that will be taken against employees for violating this prohibition. In
addition, the Concessioner shall establish a drug-free awareness program to inform employees about the
danger of drug abuse in the workplace and the Area, the availability of drug counseling, rehabilitation
and employee assistance programs, and the Concessioner’s policy of maintaining a drug-free
environment both in the workplace and in the Area.

- (9) The Concessioner shall take appropriate personnel action, up to and including termination or
- requiring satisfactory participation in a drug abuse or rehabilitation program which is approved by a

Federal, State, or local health, law enforcement or other appropriate agency, for any employee that is
found to be in violation of the prohibition on the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance.

(b) Employee Housing and Recreation

(1) If the Concessioner is required to provide employee housing underthis CONTRACT, the

Concessioner’s charges to its employees for this housing must be reasonable.

(2) If the visitor services required and/or authorized under this CONTRACT are located in a remote or
isolated area, the Concessioner shall provide appropriate employee recreational activities.

SEC. 5. LEGAL, REGULATORY, AND POLICY COMPLIANCE
(a) Legal, Regulatory and Policy Compliance

This CONTRACT, operations thereunder by the Concessioner and the administration of it by the
Director, shall be subject to all Applicable Laws. The Concessioner must comply with all Applicable
Laws in fulfilling its obligations under this CONTRACT at the Concessioner’s sole cost and expense.
Certain Applicable Laws governing protection of the environment are further described in this

**% Acadia National Park ***
**%* Northeast Region — National Park Service ****
33



Acadia Natjonal Park
Contract Number CC-ACAD001-02
Page 12

CONTRACT. Certain Applicable Laws relating to nondiscrimination in employment and providing
accessible facilities and services to the public are further described in this CONTRACT.

(b) Notice

The Concessioner shall give the Director immediate written notice of any violation of Applicable Laws
by the Concessioner, including its employees, agents or contractors, and, at its sole cost and expense,
must promptly rectify any such violation.

(¢) How and Where to Send Notice

All notices required by this CONTRACT shall be in writing and shall be served on the parties at the
following addresses. The mailing of a notice by registered or certified mail, return receipt requested,
shall be sufficient service. Notices sent to the Director shall be sent to the following address:

Superintendent

Acadia National Park
P.O. Box 177

Bar Harbor, ME 04609

Notices sent to the Concessioner shall be sent to the following address:
Concessioner

Address
Attention:

SEC. 6. ENVIRONMENTAL AND CULTURAL PROTECTION
(a) Environmental Management Objectives

The Concessioner shall meet the following environmental management objectives (hereinafter
"Environmental Management Objectives") in the conduct of its operations under this CONTRACT:

(1) The Concessioner, including its employees, agents and contractors, shall comply with all Applicable
Laws pertaining to the protection of human health and the environment.

(2) The Concessioner shall incorporate Best Management Practices (BMPs) in its operation,
construction, maintenance, acquisition, provision of visitor services, and other activities under this
CONTRACT.

(b) Environmental Management Program

(1) The Concessioner shall develop, document, implement, and comply fully with, to the satisfaction of
the Director, a comprehensive written Environmental Management Program (EMP) to achieve the
Environmental Management Objectives. The initial EMP shall be developed and submitted to the
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Director for approval within sixty days of the effective date of this CONTRACT. The Concessioner
shall submit to the Director for approval a proposed updated EMP annually.

(2) The EMP shall account for all activities with potential environmental impacts conducted by the
Concessioner or to which the Concessioner contributes. The scope and complexity of the EMP may vary
based on the type, size and number of Concessioner activities under this CONTRACT.

(3) The EMP shall include, without limitation, the following elements:

(i) Policy. The EMP shall provide a clear statement of the Concessioner's commitment to the
Environmental Management Objectives.

(ii) Goals and Targets. The EMP shall identify environmental goals established by the Concessioner
consistent with all Environmental Management Objectives. The EMP shall also identify specific targets
(i.e. measurable results and schedules) to achieve these goals.

(iii) Responsibilities and Accountability. The EMP shall identify environmental responsibilities for
Concessioner employees and contractors. The EMP shall include the designation of an environmental
program manager. The EMP shall include procedures for the Concessioner to implement the evaluation
of employee and contractor performance against these environmental responsibilities.

(iv) Documentation. The EMP shall identify plans, procedures, manuals, and other documentation
maintained by the Concessioner to meet the Environmental Management Objectives.

(v) Documentation Control and Information Management System. The EMP shall describe (and
implement) document control and information management systems to maintain knowledge of
Applicable Laws and BMPs. In addition, the EMP shall identify how the Concessioner will manage
environmental information, including without limitation, plans, permits, certifications, reports, and

correspondence.

(vi) Reporting. The EMP shall describe (and implement) a system for reporting environmental
information on a routine and emergency basis, including providing reports to the Director under this

CONTRACT.

(vii) Communication. The EMP shall describe how the environmental policy, goals, targets,
responsibilities and procedures will be communicated throughout the Concessioner's organization.

(viii) Training. The EMP shall describe the environmental training program for the Concessioner,
including identification of staff to be trained, training subjects, frequency of training and how training

will be documented.

(ix) Monitoring, Measurement, and Corrective Action. The EMP shall describe how the Concessioner
will comply with the EMP and how the Concessioner will self-assess its performance under the EMP, a
least annually, in a manner consistent with NPS protocol regarding audit of NPS operations. The self-
assessment should ensure the Concessioner's conformance with the Environmental Management
Objectives and measure performance against environmental goals and targets. The EMP shall also
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describe procedures to be taken by the Concessioner to correct any deficiencies identified by the self-
assessment.

(¢) Environmental Performance Measurement

The Concessioner shall be evaluated by the Director on its environmental performance under this
CONTRACT, including, without limitation, compliance with the approved EMP, on at least an annual
basis.

(d) Environmental Data, Reports, Notifications, and Approvals

(1) Inventory of Hazardous Substances and Inventory of Waste Streams. The Concessioner shall submit
to the Director, at least annually, an inventory of federal Occupational Safety and Health Administration
(OSHA) designated hazardous chemicals used and stored in the Area by the Concessioner. The Director
may prohibit the use of any OSHA hazardous chemical by the Concessioner in operations under this
CONTRACT. The Concessioner shall obtain the Director's approval prior to using any extremely
hazardous substance, as defined in the Emergency Planning and Community Right to Know Act of 1986,
in operations under this CONTRACT. The Concessioner shall also submit to the Director, at least
annually, an inventory of all waste streams generated by the Concessioner under this CONTRACT. Such
inventory shall include any documents, reports, monitoring data, manifests, and other documentation
required by Applicable Laws regarding waste streams.

(2) Reports. The Concessioner shall submit to the Director copies of all documents, reports, monitoring
data, manifests, and other documentation required under Applicable Laws to be submitted to regulatory
agencies. The Concessioner shall also submit to the Director any environmental plans for which
coordination with Area operations are necessary and appropriate, as determined by the Director in
accordance with Applicable Laws.

(3) Notification of Releases. The Concessioner shall give the Director immediate written notice of any
discharge, release or threatened release (as these terms are defined by Applicable Laws) within or at the
vicinity of the Area, (whether solid, semi-solid, liquid or gaseous in nature) of any hazardous or toxic
substance, material, or waste of any kind, including, without limitation, building materials such as
asbestos, or any contaminant, pollutant, petroleum, petroleum product or petroleum by-product.

(4) Notice of Violation. The Concessioner shall give the Director in writing immediate notice of any
written threatened or actual notice of violation from other regulatory agencies of any Applicable Law
arising out of the activities of the Concessioner, its agents or employees.

(5) Communication with Regulatory Agencies. The Concessioner shall provide timely written advance
notice to the Director of communications, including without limitation, meetings, audits, inspections,
hearings and other proceedings, between regulatory agencies and the Concessioner related to compliance
with Applicable Laws concerning operations under this CONTRACT. The Concessioner shall also
provide to the Director any written materials prepared or received by the Concessioner in advance of or
subsequent to any such communications. The Concessioner shall allow the Director to participate in any
such communications. The Concessioner shall also provide timely notice to the Director following any
unplanned communications between regulatory agencies and the Concessioner.
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(e) Corrective Action

(1) The Concessioner, at its sole cost and expense, shall promptly control and contain any discharge,
release or threatened release, as set forth in this section, or any threatened or actual violation, as set forth
in this section, arising in connection with the Concessioner's operations under this CONTRACT,
including, but not limited to, payment of any fines or penalties imposed by appropriate agencies.
Following the prompt control or containment of any release, discharge or violation, the Concessioner
shall take all response actions necessary to remediate the release, discharge or violation, and to protect
human health and the environment.

(2) Even if not specifically required by Applicable Laws, the Concessioner shall comply with directives
of the Director to clean up or remove any materials, product or by-product used, handled, stored,
disposed, or transported onto or into the Area by the Concessioner to ensure that the Area remains in
good condition.

(f) Indemnification and Cost Recovery for Concessioner Environmental Activities

(1) The Concessioner shall indemnify the United States in accordance with section 12 of this
CONTRACT from all losses, claims, damages, environmental injuries, expenses, response costs,
allegations or judgments (including, without limitation, fines and penalties) and expenses (including,
without limitation, attorneys fees and experts’ fees) arising out of the activities of the Concessioner, its
employees, agents and contractors pursuant to this section. Such indemnification shall survive

.- termination or expiration of this CONTRACT.

~ (2) If the Concessioner does not promptly contain and remediate an unauthorized discharge or release

arising out of the activities of the Concessioner, its employees, agents and contractors, as set forth in this
section, or correct any environmental self-assessment finding of non-compliance, in full compliance
with Applicable Laws, the Director may, in its sole discretion and after notice to the Concessioner, take
any such action consistent with Applicable Laws as the Director deems necessary to abate, mitigate,
remediate, or otherwise respond to such release or discharge, or take corrective action on the
environmental self-assessment finding. The Concessioner shall be liable for and shall pay to the Director
any costs of the Director associated with such action upon demand. Nothing in this section shall preclude
the Concessioner from seeking to recover costs from a responsible third party.

(g) Weed and Pest Management

The Concessioner shall be responsible for managing weeds, and through an integrated pest management
program, harmful insects, rats, mice and other pests on Concession Facilities assigned to the
Concessioner under this CONTRACT. All such weed and pest management activities shall be in
accordance with Applicable Laws and guidelines established by the Director.

(h) Protection of Cultural and Archeological Resources.

The Concessioner shall ensure that any protected sites and archeological resources within the Area are
not disturbed or damaged by the Concessioner, including the Concessioner's employees, agents and
contractors, except in accordance with Applicable Laws, and only with the prior approval of the Director.
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Discoveries of any archeological resources by the Concessioner shall be promptly reported to the
Director. The Concessioner shall cease work or other disturbance which may impact any protected site
or archeological resource until the Director grants approval, upon such terms and conditions as the
Director deems necessary, to continue such work or other disturbance.

SEC. 7. INTERPRETATION OF AREA RESOURCES
(a) Concessioner Obligations

(1) The Concessioner shall provide all visitor services in a manner that is consistent with and supportive
of the interpretive themes, goals and objectives of the ‘Area as reflected in Area planning documents,
mission statements and/or interpretive prospectuses.

(2) The Concessioner may assist in Area interpretation at the request of the Director to enhance visitor
enjoyment of the Area. Any additional visitor services that may result from this assistance must be
recognized in writing through written amendment of Section 3 of this CONTRACT.

(3) The Concessioner is encouraged to develop interpretive materials or means to educate visitors about
environmental programs or initiatives implemented by the Concessioner.

(b) Director Review of Content

The Concessioner must submit the proposed content of any interpretive exhibits, displays or materials,
regardless of media format (i.e. printed, electronic, or broadcast media), to the Director for review and
approval prior to offering such exhibits, displays or materials to Area visitors.

SEC. 8. CONCESSION FACILITIES USED IN OPERATION BY THE CONCESSIONER
(a) Assignment of Concession Facilities

(1) The Director hereby assigns the following Concession Facilities to the Concessioner for the purposes
of this CONTRACT:

(i) certain parcels of Area land as described in Exhibit D upon which, among other matters, the
Concessioner may be authorized to construct real property; and

(ii) certain real property improvements described in Exhibit D in existence as of the effective
date of this CONTRACT, as may be modified from time to time to include additional real
property improvements completed in accordance with the terms and conditions of this
CONTRACT.

(2) The Director shall from time to time amend Exhibit D to reflect changes in Concession Facilities

assigned to the Concessioner, including, without limitation, amending Exhibit D to reflect the addition of

*** Acadia National Park ***
**%% Northeast Region — National Park Service ****

38



Acadia National Park
Contract Number CC-ACADO001-02
Page 17

real property improvements completed in accordance with the terms and conditions of this CONTRACT
and to reflect the withdrawal of concession facilities as set forth below.

(b) Concession Facilities Withdrawals

The Director may withdraw all or portions of these Concession Facilities assignments at any time during
the term of this CONTRACT if:

(1) the withdrawal is necessary for the purpose of conserving, preserving or protecting Area resources
or visitor enjoyment or safety;

(2) the operations utilizing the assigned Concession Facilities have been terminated or suspended by the
Director; or

(3) land or real property improvements assigned to the Concessioner are no longer necessary for the
concession operation.

(c) Effect of Withdrawal

Any permanent withdrawal of assigned Concession Facilities which the Director or the Concessioner
considers to be essential for the Concessioner to provide the visitor services required by this
CONTRACT will be treated as a termination of this CONTRACT pursuant to Section 16. The
Concessioner will be compensated pursuant to Section 17 for the value of any Leasehold Surrender
Interest it may have, if any, in permanently withdrawn Concession Facilities. No other compensation is
due the Concessioner in these circumstances.

(d) Right of Entry

The Director shall have the right at any time to enter upon or into the Concession Facilities assigned to
the Concessioner under this CONTRACT for any purpose he may deem necessary for the administration
of the Area.

(e) Personal Property

(1) Personal Property Provided by the Concessioner. The Concessioner shall provide all personal
property, including without limitation removable equipment, furniture and goods, necessary for its
operations under this CONTRACT, unless such personal property is provided by the Director as set forth
in subsection (e)(2).

(2) Personal Property Provided by the Government. The Director may provide certain items of
government personal property, including without limitation removable equipment, furniture and goods,
for the Concessioner’s use in the performance of this CONTRACT. The Director hereby assigns
government personal property listed in Exhibit E to the Concessioner as of the effective date of this
CONTRACT. This Exhibit E will be modified from time to time by the Director as items may be
withdrawn or additional items added. The Concessioner shall be accountable to the Director for the
government personal property assigned to it and shall be responsible for maintaining the property as
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necessary to keep it in good and operable condition. If the property ceases to be serviceable, it shall be
returned to the Director for disposition.

(f) Condition of Concession Facilities

The Concessioner has inspected the Concession Facilities and any assigned government personal
property, is thoroughly acquainted with their condition, and accepts the Concession Facilities, and any
assigned government personal property, “as is.”

(g) Utilities Provided by the Director.

The Director may provide utilities to the Concessioner for use in connection with the operations required
or authorized hereunder when available and at rates to be determined in accordance with Applicable
Laws.

(h) Utilities Not Provided by the Director

If the Director does not provide utilities to the Concessioner, the Concessioner shall, with the written
approval of the Director and under any requirements that the Director shall prescribe, secure necessary
utilities at its own expense from sources outside the Area or shall install the utilities within the Area with
the written permission of the Director, subject to the following conditions:

(1) Any water rights deemed necessary by the Concessioner for use of water on Area or other federal
lands must be acquired at the Concessioner’s expense in accordance with applicable State procedures and
law. Upon expiration or termination of this CONTRACT for any reason, the Concessioner must assign
these water rights to the United States without compensation, and these water rights will become the
property of the United States;

(2) Ifrequested by the Director, the Concessioner must provide to the Director any utility service
provided by the Concessioner under this section to such extent as will not unreasonably restrict
anticipated use by the Concessioner. Unless otherwise agreed by the Concessioner and the Director in
writing, the rate per unit charged the Director for such service shall be approximately the average cost
per unit of providing such service; and

(3) All appliances and machinery to be used in connection with the privileges granted in this subsection,
as well as the plans for location and installation of such appliances and machinery, shall first be approved
by the Director.

SEC. 9. CONSTRUCTION OR INSTALLATION OF REAL PROPERTY IMPROVEMENTS
(a) Construction of Real Property Improvements

The Concessioner may construct or install upon lands assigned to the Concessioner under this
CONTRACT only those real property improvements that are determined by the Director to be necessary
and appropriate for the conduct by the Concessioner of the visitor services required and/or authorized
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under this CONTRACT. Construction or installation of real property improvements may occur only
after the written approval by the Director of their location, plans, and specifications. The form and
content of the application and the procedures for such approvals, as may be modified by the Director
from time to time, are set forth in Exhibit F. All real property improvements constructed or installed by
the Concessioner will immediately become the property of the United States and be considered
Concession Facilities.

(b) Removal of Real Property Improvements

(1) The Concessioner may not remove, dismantle, or demolish real property improvements in the Area
without the prior approval of the Director.

(2) Any salvage resulting from the authorized removal, severance or demolition of a real property
improvement within the Area shall be the property of the United States.

(3) In the event that an assigned real property improvement is removed, abandoned, demolished, or
substantially destroyed and no other improvement is constructed on the site, the Concessioner, at its
expense, shall promptly, upon the request of the Director, restore the site as nearly as practicable to its

original condition.
(c) Leasehold Surrender Interest

(1) This CONTRACT hereby provides the Concessioner, subject to all applicable definitions,
requirements and limitations of this CONTRACT and Exhibit A, a Leasehold Surrender Interest in
Capital Improvements constructed by the Concessioner under the terms of this CONTRACT, including,
but not limited to, those Capital Improvements constructed as part of the Concession Facilities
Improvement Program and those Capital Improvements which result from the Major Rehabilitation of an
existing real property improvement. Upon completion of a Major Rehabilitation by the Concessioner, an
existing real property improvement assigned to the Concessioner in which the Concessioner had no
Leasehold Surrender Interest prior to the Major Rehabilitation shall be considered as a Capital
Improvement for all purposes of this CONTRACT.

(2) This CONTRACT may provide the Concessioner a Leasehold Surrender Interest in real property
improvements resulting from possessory interest obtained under the terms of a possessory interest
concession contract. Exhibit G describes the real property improvements, if any, in which the
Concessioner has such a Leasehold Surrender Interest and states the value of this Leasehold Surrender .
Interest as of the effective date of this CONTRACT.

(3) The Concessioner shall not obtain Leasehold Surrender Interest under this CONTRACT except as
may be provided in Exhibit A and Exhibit F. Among other matters, no Leasehold Surrender Interest
shall be obtained as a result of expenditures from the Repair and Maintenance Reserve described in this
CONTRACT, and this CONTRACT does not provide a Leasehold Surrender Interest as a result of
expenditures for repair and maintenance of Concession Facilities of any nature.

*** Acadia National Park ***
*#%* Northeast Region — National Park Service ****

41




Acadia National Park
Contract Number CC-ACADO001-02
Page 20

SEC. 10. MAINTENANCE
(a) Maintenance Obligation

The Concessioner shall be solely responsible for maintenance, repairs, housekeeping, and
groundskeeping for all Concession Facilities to the satisfaction of the Director.

(b) Maintenance Plan

For these purposes, the Director, acting through the Superintendent, shall undertake appropriate
inspections, and shall establish and revise, as necessary, a Maintenance Plan consisting of specific
maintenance requirements which shall be adhered to by the Concessioner. The initial Maintenance Plan
is set forth in Exhibit H. The Director in his discretion may make reasonable modifications to the
Maintenance Plan from time to time after consultation with the Concessioner. Such modifications shall
be in furtherance of the purposes of this CONTRACT and shall not be inconsistent with the terms and
conditions of the main body of this CONTRACT.

(c) Repair and Maintenance Reserve

(1) The Concessioner shall establish and manage a Repair and Maintenance Reserve. The funds in this
Reserve shall be used to carry out, on a project basis in accordance with Exhibits F and H, repair and
maintenance of Concession Facilities that are non-recurring within a seven-year time frame. Such
projects may include repair or replacement of foundations, building frames, window frames, sheathing,
subfloors, drainage, rehabilitation of building systems such as electrical, plumbing, built-in heating and
air conditioning, roof replacement and similar projects. Projects will be carried out by the Concessioner
as the Director shall direct in writing in advance of any expenditure being made and in accordance with
project proposals approved by the Director. No projects may be commenced until the Concessioner
receives written approval from the Director.

(2) Projects paid for with funds from the Repair and Maintenance Reserve will not include routine,
operational maintenance of facilities or housekeeping and groundskeeping activities. Nothing in this
section shall lessen the responsibility of the Concessioner to carry out the maintenance and repair of
Concession Facilities or housekeeping and groundskeeping responsibilities as required by this
CONTRACT from Concessioner funds exclusive of the funds contained in the Repair and Maintenance
Reserve.

(3) The Concessioner shall establish within its accounting system a Repair and Maintenance Reserve.
The Concessioner shall debit to this Reserve, within fifteen (15) days after the last day of each month
that the Concessioner operates a sum equal to one percent (1 %) of the Concessioner’s gross receipts for
the previous month. If the Concessioner fails to make timely debits to the Repair and Maintenance
Reserve, the Director may terminate this CONTRACT for default or may require the Concessioner to
post a bond in an amount equal to the estimated annual Repair and Maintenance Reserve allocation,

based on the preceding year’s gross receipts.

(4) The balance in the Repair and Maintenance Reserve shall be available for projects in accordance
with the Reserve’s purpose. For all expenditures made for each project from the Repair and Maintenance

*** Acadia National Park ***
**%** Northeast Region — National Park Service ****

42



Acadia National Park
Contract Number CC-ACAD001-02
Page 21

Reserve, the Concessioner shall maintain auditable records including invoices, billings, canceled checks,
and other documentation satisfactory to the Director. Failure to expend Repair and Maintenance Reserve
Funds when directed by the Director shall be considered as a material breach of this CONTRACT for
which the Director may seek monetary damages and other legal relief, including, without limitation,
termination of this CONTRACT.

(5) Repair and Maintenance Reserve funds shall not be used for a major rehabilitation as defined in this
CONTRACT. The Concessioner shall obtain no ownership, Leasehold Surrender Interest, or other
compensable interest as a consequence of the expenditure of Repair and Maintenance Reserve funds.

(6) Any Repair and Maintenance Reserve funds not duly expended by the Concessioner as of the
termination or expiration of this CONTRACT shall be retained by the Concessioner (subject to otherwise
applicable terms and conditions of this CONTRACT).

SEC. 11. FEES
(a) Franchise Fee
(1) For the term of this CONTRACT, the Concessioner shall pay to the Director for the privileges

granted under this CONTRACT a franchise fee equal to percent (___ %) of the Concessioner’s
gross receipts for the preceding year or portion of a year.

:(2) Neither the Concessioner nor the Director shall have a right to an adjustment of the fees except as

provided below. The Concessioner has no right to waiver of the fee under any circumstances.

(b) Payments Due

(1) The franchise fee shall be due on a monthly basis at the end of each month and shall be paid by the
Concessioner in such a manner that the Director shall receive payment within fifteen (15) days after the
last day of each month that the Concessioner operates. This monthly payment shall include the franchise
fee equal to the specified percentage of gross receipts for the preceding month.

(2) The Concessioner shall pay any additional fee amounts due at the end of the operating year as a
result of adjustments at the time of submission of the Concessioner’s Annual Financial Report.
Overpayments shall be offset against the following year’s fees. In the event of termination or expiration
of this CONTRACT, overpayments will first be offset against any amounts due and owing the
Government, and the remainder will be paid to the Concessioner.

(3) All franchise fee payments consisting of $10,000 or more, shall be deposited electronically by the
Concessioner using the Treasury Financial Communications System.

(c) Interest

An interest charge will be assessed on overdue amounts for each thirty (30) day period, or portion
thereof, that payment is delayed beyond the fifteen (15) day period provided for above. The percent of
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interest charged will be based on the current value of funds to the United States Treasury as published
annually in the Treasury Fiscal Requirements Manual. The Director may also impose penalties for late
payment to the extent authorized by Applicable Law.

(d) Adjustment of Franchise Fee

(1) The Concessioner or the Director may request, in the event that either considers that extraordinary,
unanticipated changes have occurred after the effective date of this CONTRACT, a reconsideration and
possible subsequent adjustment of the franchise fee established in this section. For the purposes of this
section, the phrase “extraordinary, unanticipated changes” shall mean extraordinary, unanticipated
changes from the conditions existing or reasonably anticipated before the effective date of this
CONTRACT which have or will significantly affect the probable value of the privileges granted to the
Concessioner by this CONTRACT. For the purposes of this section, the phrase “probable value” means
a reasonable opportunity for net profit in relation to capital invested and the obligations of this
CONTRACT.

(2) The Concessioner or the Director must make a request for a reconsideration by mailing, within sixty
(60) days from the date that the party becomes aware, or should have become aware, of the possible
extraordinary, unanticipated changes, a written notice to the other party that includes a description of the
possible extraordinary, unanticipated changes and why the party believes they have affected or will
significantly affect the probable value of the privileges granted by this CONTRACT.

(3) If the Concessioner and the Director agree that extraordinary, unanticipated changes have occurred,
the Concessioner and the Director will undertake good faith negotiations as to an appropriate adjustment
of the franchise fee.

(4) The negotiation will last for a period of sixty (60) days from the date the Concessioner and the
Director agree that extraordinary, unanticipated changes occurred. If the negotiation results in agreement
as to an adjustment (up or down) of the franchise fee within this period, the franchise fee will be adjusted
accordingly, prospectively as of the date of agreement.

(5) If the negotiation does not result in agreement as to the adjustment of the franchise fee within this
sixty (60) day period, then either the Concessioner or the Director may request binding arbitration to
determine the adjustment to franchise fee in accordance with this section. Such a request for arbitration
must be made by mailing written notice to the other party within fifteen (15) days of the expiration of the
sixty (60) day period.

(6) Within thirty (30) days of receipt of such a written notice, the Concessioner and the Director shall
each select an arbiter. These two arbiters, within thirty (30) days of selection, must agree to the selection
of a third arbiter to complete the arbitration panel. Unless otherwise agreed by the parties, the arbitration
panel shall establish the procedures of the arbitration. Such procedures must provide each party a fair
and equal opportunity to present its position on the matter to the arbitration panel.

(7) The arbitration panel shall consider the written submissions and any oral presentations made by the
Concessioner and the Director and provide its decision on an adjusted franchise fee (up, down or
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unchanged) that is consistent with the probable value of the privileges granted by this CONTRACT
within sixty (60) days of the presentations.

(8) Any adjustment to the franchise fee resulting from this Section shall be prospective only.
(9) Any adjustment to the franchise fee will be embodied in an amendment to this CONTRACT.

(10) During the pendency of the process described in this Section, the Concessioner shall continue to
make the established franchise fee payments required by this CONTRACT.

SEC. 12. INDEMNIFICATION AND INSURANCE
(a) Indemnification

The Concessioner agrees to assume liability for and does hereby agree to save, hold harmless, protect,
defend and indemnify the United States of America, its agents and employees from and against any and
all liabilities, obligations, losses, damages or judgments (including without limitation penalties and
fines), claims, actions, suits, costs and expenses (including without limitation attorneys fees and experts’
fees) of any kind and nature whatsoever on account of fire or other peril, bodily injury, death or property
damage, or claims for bodily injury, death or property damage of any nature whatsoever, and by
whomsoever made, in any way connected with or arising out of the activities of the Concessioner, its

‘employees, agents or contractors under this CONTRACT. This indemnification shall survive the
“termination or expiration of this CONTRACT.

(b) Insurance in General

(1) The Concessioner shall obtain and maintain during the entire term of this CONTRACT at its sole
cost and expense, the types and amounts of insurance coverage necessary to fulfill the obligations of this
CONTRACT as determined by the Director. The initial insurance requirements are set forth below and
in Exhibit I. Any changed or additional requirements that the Director determines necessary must be
reasonable and consistent with the types and coverage amounts of insurance a prudent businessperson
would purchase in similar circumstances. The Director shall approve the types and amounts of insurance
coverage purchased by the Concessioner.

(2) The Director will not be responsible for any omissions or inadequacies of insurance coverages and
amounts in the event the insurance purchased by the Concessioner proves to be inadequate or otherwise
insufficient for any reason whatsoever.

(3) At the request of the Director, the Concessioner shall at the time insurance is first purchased and
annually thereafter, provide the Director with a Certificate of Insurance that accurately details the
conditions of the policy as evidence of compliance with this section. The Concessioner shall provide the
Director immediate written notice of any material change in the Concessioner’s insurance program
hereunder, including without limitation, cancellation of any required insurance coverages.
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(¢) Commercial Public Liability

(1) The Concessioner shall provide commercial general liability insurance against claims arising out of
or resulting from the acts or omissions of the Concessioner or its employees, agents or contractors, in
carrying out the activities and operations required and/or authorized under this CONTRACT.

(2) This insurance shall be in the amount commensurate with the degree of risk and the scope and size of
the activities required and/or authorized under this CONTRACT, as more specifically set forth in Exhibit
1. Furthermore, the commercial general liability package shall provide no less than the coverages and
limits described in Exhibit I.

(3) All liability policies shall specify that the insurance company shall have no right of subrogation
against the United States of America and shall provide that the United States of America is named an
additional insured.

(4) From time to time, as conditions in the insurance industry warrant, the Director may modify Exhibit
I to revise the minimum required limits or to require additional types of insurance, provided that any
additional requirements must be reasonable and consistent with the types of insurance a prudent
businessperson would purchase in similar circumstances.

(d) Property Insurance

(1) Inthe event of damage or destruction, the Concessioner will repair or replace those Concession
Facilities and personal property utilized by the Concessioner in the performance of the Concessioner’s
obligations under this CONTRACT.

(2) For this purpose, the Concessioner shall provide fire and extended insurance coverage on Concession
Facilities for all or part of their replacement cost as specified in Exhibit I in amounts no less than the
Director may require during the term of the CONTRACT. The minimum values currently in effect are
set forth in Exhibit I.

(3) Commercial property insurance shall provide for the Concessioner and the United States of America
to be named insured as their interests may appear.

(4) In the event of loss, the Concessioner shall use all proceeds of such insurance to repair, rebuild,
restore or replace Concession Facilities and/or personal property utilized in the Concessioner’s
operations under this CONTRACT, as directed by the Director. Policies may not contain provisions
limiting insurance proceeds to in situ replacement. The lien provision of Section 13 shall apply to such
insurance proceeds. The Concessioner shall not be relieved of its obligations under subsection (d)(1)
because insurance proceeds are not sufficient to repair or replace damaged or destroyed property.

(5) Insurance policies that cover Concession Facilities shall contain a loss payable clause approved by
the Director which requires insurance proceeds to be paid directly to the Concessioner without requiring
endorsement by the United States. The use of insurance proceeds for repair or replacement of
Concession Facilities will not alter their character as properties of the United States and, notwithstanding
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any provision of this CONTRACT to the contrary, the Concessioner shall gain no ownership, Leasehold
Surrender Interest or other compensable interest as a result of the use of these insurance proceeds.

(6) The commercial property package shall include the coverages and amounts described in Exhibit I.

SEC. 13. BONDS AND LIENS
(a) Bonds

The Director may require the Concessioner to furnish appropriate forms of bonds in amounts reasonable’
in the circumstances and acceptable to the Director, in order to ensure faithful performance of the
Concessioner’s obligations under this CONTRACT.

(b) Lien

As additional security for the faithful performance by the Concessioner of its obligations under this
CONTRACT, and the payment to the Government of all damages or claims that may result from the
Concessioner’s failure to observe any such obligations, the Government shall have at all times the first
lien on all assets of the Concessioner within the Area, including, but not limited to, all personal property
of the Concessioner used in performance of the CONTRACT hereunder within the Area and any
Leasehold Surrender Interest of the Concessioner.

'SEC. 14. ACCOUNTING RECORDS AND REPORTS

(a) Accounting System

(1) The Concessioner shall maintain an accounting system under which its accounts can be readily
identified with its system of accounts classification. Such accounting system shall be capable of
providing the information required by this CONTRACT, including but not limited to the Concessioner’s
repair and maintenance obligations. The Concessioner’s system of accounts classification shall be
directly related to the Concessioner Annual Financial Report Form issued by the Director.

(2) If the Concessioner’s annual gross receipts are $250,000 or more, the Concessioner must use the
accrual accounting method.

(3) In computing net profits for any purposes of this CONTRACT, the Concessioner shall keep its
accounts in such manner that there can be no diversion or concealment of profits or expenses in the
operations authorized under this CONTRACT by means of arrangements for the procurement of
equipment, merchandise, supplies or services from sources controlled by or under common ownership
with the Concessioner or by any other device.
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(b) Annual Financial Report

(1) The Concessioner shall submit annually as soon as possible but not later than one hundred twenty
(120) days after the last day of its fiscal year a financial statement for the preceding fiscal year or portion
of a year as prescribed by the Director (“Concessioner Annual Financial Report™).

(2) If the annual gross receipts of the Concessioner are in excess of $1,000,000, the financial statements
shall be audited by an independent Certified Public Accountant in accordance with Generally Accepted
Auditing Standards (GAAS) and procedures promulgated by the American Institute of Certified Public
Accountants.

(3) If annual gross receipts are between $250,000, and $1,000,000, the financial statements shall be
reviewed by an independent Certified Public Accountant in accordance with Generally Accepted
Auditing Standards (GAAS) and procedures promulgated by the American Institute of Certified Public
Accountants.

(4) If annual gross receipts are less than $250,000, the financial statements may be prepared without
involvement by an independent Certified Public Accountant, unless otherwise directed by the Director.

(c) Other Financial Reports

(1) Balance Sheet. Within ninety (90) days of the execution of this CONTRACT or its effective date,
whichever is later, the Concessioner shall submit to the Director a balance sheet as of the beginning date
of the term of this CONTRACT. The balance sheet shall be audited or reviewed, as determined by the
annual gross receipts, by an independent Certified Public Accountant. The balance sheet shall be
accompanied by a schedule that identifies and provides details for all capital improvements in which the
Concessioner claims a Leasehold Surrender Interest. The schedule must describe these capital
improvements in detail showing for each such capital improvement the date acquired, constructed or

installed.

" (2) Statements of Reserve Activity. The Concessioner shall submit annually, not later than one hundred
twenty (120) days after the end of the Concessioner’s accounting year, a statement reflecting total
activity in the Maintenance Reserve for the preceding accounting year. The statement must reflect
monthly inflows and outflows on a project by project basis.

SEC. 15. OTHER REPORTING REQUIREMENTS
The following describes certain other reports required under this CONTRACT:

(a) Insurance Certification

As specified in Section 12, the Concessioner shall, at the request of the Director, provide the Director
with a Certificate of Insurance for all insurance coverages related to its operations under this
CONTRACT. The Concessioner shall give the Director immediate written notice of any material change
in its insurance program, including without limitation, any cancellation of required insurance coverages.
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(b) Environmental Reporting

The Concessioner shall submit environmental reports as specified in Section 6 of this CONTRACT, and
as otherwise required by the Director under the terms of this CONTRACT.

(c) Miscellaneous Reports and Data

The Director from time to time may require the Concessioner to submit other reports and data regarding
its performance under the CONTRACT or otherwise, including, but not limited to, operational

information.

SEC. 16. SUSPENSION, TERMINATION, OR EXPIRATION
(a) Suspension

The Director may temporarily suspend operations under this CONTRACT in whole or in part in order to
protect Area visitors or to protect, conserve and preserve Area resources. No compensation of any nature
shall be due the Concessioner by the Director in the event of a suspension of operations, including, but
not limited to, compensation for losses based on lost income, profit, or the necessity to make
expenditures as a result of the suspension.

.(b) Termination

(1) The Director may terminate this CONTRACT at any time in order to protect Area visitors, protect,

conserve, and preserve Area resources, or to limit visitor services in the Area to those that continue to be
necessary and appropriate.

(2) The Director may terminate this CONTRACT if the Director determines that the Concessioner has
materially breached any requirement of this CONTRACT, including, but not limited to, the requirement
to maintain and operate visitor services to the satisfaction of the Director, the requirement to provide
only those visitor services required or authorized by the Director pursuant to this CONTRACT, the
requirement to pay the established franchise fee, the requirement to prepare and comply with an
Environmental Management Program, the requirement to duly expend funds from the repair and
maintenance reserve and the requirement to comply with Applicable Laws.

(3) In the event of a breach of the CONTRACT, the Director will provide the Concessioner an
opportunity to cure by providing written notice to the Concessioner of the breach. In the event of a
monetary breach, the Director will give the Concessioner a fifteen (15) day period to cure the breach. If
the breach is not cured within that period, then the Director may terminate the CONTRACT for default.
In the event of a nonmonetary breach, if the Director considers that the nature of the breach so permits,
the Director will give the Concessioner thirty (30) days to cure the breach, or to provide a plan, to the
satisfaction of the Director, to cure the breach over a specified period of time. If the breach is not cured
within this specified period of time, the Director may terminate the CONTRACT for default.
Notwithstanding this provision, repeated breaches (two or more) of the same nature shall be grounds for
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termination for default without a cure period. In the event of a breach of any nature, the Director may
suspend the Concessioner’s operations as appropriate in accordance with Section 16(a).

(4) The Director may terminate this CONTRACT upon the filing or the execution of a petition in
bankruptcy by or against the Concessioner, a petition seeking relief of the same or different kind under
any provision of the Bankruptcy Act or its successor, an assignment by the Concessioner for the benefit
of creditors, a petition or other proceeding against the Concessioner for the appointment of a trustee,
receiver, or liquidator, or, the taking by any person or entity of the rights granted by this CONTRACT or
any part thereof upon execution, attachment or other process of law or equity. The Director may
terminate this CONTRACT if the Director determines that the Concessioner is unable to perform the
terms of CONTRACT due to bankruptcy or insolvency.

(5) Termination of this CONTRACT for any reason shall be by written notice to the Concessioner.

(¢) Notice of Bankruptcy or Insolvency

The Concessioner must give the Director immediate notice (within five (5) days) after the filing of any
petition in bankruptcy, filing any petition seeking relief of the same or different kind under any provision
of the Bankruptcy Act or its successor, or making any assignment for the benefit of creditors. The
Concessioner must also give the Director immediate notice of any petition or other proceeding against
the Concessioner for the appointment of a trustee, receiver, or liquidator, or, the taking by any person or
entity of the rights granted by this CONTRACT or any part thereof upon execution, attachment or other
process of law or equity. For purposes of the bankruptcy statutes, NPS considers that this CONTRACT
is not a lease but an executory contract exempt from inclusion in assets of Concessioner pursuant to 11
U.S.C. 365.

(d) Requirements in the Event of Termination or Expiration

(1) In the event of termination of this CONTRACT for any reason or expiration of this CONTRACT, the
total compensation due the Concessioner for such termination or expiration shall be as described in
Section 17 of this CONTRACT. No other compensation of any nature shall be due the Concessioner in
the event of a termination or expiration of this CONTRACT, including, but not limited to, compensation
for losses based on lost income, profit, or the necessity to make expenditures as a result of the
termination.

(2) Upon termination of this CONTRACT for any reason, or upon its expiration, and except as otherwise
provided in this section, the Concessioner shall, at the Concessioner’s expense, promptly vacate the
Area, remove all of the Concessioner’s personal property, repair any injury occasioned by installation or
removal of such property, and ensure that Concession Facilities are in at least as good condition as they
were at the beginning of the term of this CONTRACT, reasonable wear and tear excepted. The removal
of such personal property must occur within thirty (30) days after the termination of this CONTRACT
for any reason or its expiration (unless the Director in particular circumstances requires immediate
removal).

(3) To avoid interruption of services to the public upon termination of this CONTRACT for any reason,
or upon its expiration, the Concessioner, upon the request of the Director, shall consent to the use by
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another operator of the Concessioner’s personal property, excluding inventories if any, not including
current or intangible assets, for a period of time not to exceed one (1) year from the date of such
termination or expiration. The other operator shall pay the Concessioner an annual fee for use of such
property, prorated for the period of use, in the amount of the annual depreciation of such property, plus a
return on the book value of such property equal to the prime lending rate, as published by the Federal
Reserve System Board of Governors, effective on the date the operator assumes managerial and
operational responsibilities. In such circumstances, the method of depreciation applied shall be either
straight line depreciation or depreciation as shown on the Concessioner’s Federal income tax return,
whichever is less. To avoid interruption of services to the public upon termination of this CONTRACT
for any reason or its expiration, the Concessioner shall, if requested by the Director, sell its existing
inventory to another operator at the purchase price as shown on applicable invoices.

SEC. 17. COMPENSATION
(a) Just Compensation

The compensation provided by this Section shall constitute full and just compensation to the
Concessioner for all losses and claims occasioned by the circumstances described below.

(b) Compensation for CONTRACT Expiration or Termination

If, for any reason, including CONTRACT expiration or termination, the Concessioner shall cease to be
-authorized by the Director to conduct operations under this CONTRACT, the Concessioner shall convey
to a person designated by the Director (including the Director if appropriate) any Leasehold Surrender
Interest it has under the terms of this CONTRACT and the Director shall, subject to the terms and
conditions of this CONTRACT, assure that the Concessioner is paid the Leasehold Surrender Interest
Value.

(c) Procedures for Establishing the Value of a Leasehold Surrender Interest

At any time during the term of this CONTRACT, the Concessioner shall, when requested by the
Director, enter into negotiations with the Director as to the value of the Concessioner’s Leasehold
Surrender Interest under this CONTRACT. In the event that such negotiations fail to determine an
agreed upon value within a reasonable period of time as determined by the Director, the Director or the
Concessioner may initiate arbitration proceedings to determine such value upon written request to the
other party. Such arbitration proceedings shall be conducted in accordance with the arbitration
procedures set forth in Exhibit A. In these circumstances, the Concessioner and the Director shall each
select an arbiter. The two arbiters, within thirty (30) days of selection, must agree to the selection of a
third arbiter to complete the arbitration panel in accordance with Exhibit A. The arbitration panel shall
consider the written submissions and any oral presentations made by the Concessioner and the Director
and shall determine the value of the Leasehold Surrender Interest consistent with the terms of this
CONTRACT, including without limitation Exhibit A. The arbitration panel shall also provide a means to
calculate the change in the value of such Leasehold Surrender Interest as may occur for up to two (2)
years from the date of the initial determination. The determination of the arbitration panel shall be
binding on the Director and the Concessioner.
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(d) Compensation for Personal Property

No compensation is due the Concessioner from the Director or a successor concessioner for the
Concessioner’s personal property used in operations under this CONTRACT. However, the Director or a
successor concessioner may purchase such personal property from the Concessioner subject to mutually
agreed upon terms. Personal property not removed from the Area by the Concessioner in accordance
with the terms of this CONTRACT shall be considered abandoned property subject to disposition by the
Director, at full cost and expense of the Concessioner, in accordance with Applicable Laws. Any cost or
expense incurred by the Director as a result of such disposition may be offset from any amounts owed to
the Concessioner by the Director to the extent consistent with Applicable Laws.

SEC. 18. ASSIGNMENT, SALE OR ENCUMBRANCE OF INTERESTS

(a) This CONTRACT is subject to the requirements of Applicable Laws, including, without limitation,
36 CFR Part 51, with respect to proposed assignments and encumbrances, as those terms are defined by
Applicable Laws. Failure by the Concessioner to comply with Applicable Laws is a material breach of
this CONTRACT for which the Director may terminate this CONTRACT for default. The Director shall
not be obliged to recognize any right of any person or entity to an interest in this CONTRACT of any
nature, including, but not limited to, Leasehold Surrender Interest or operating rights under this
CONTRACT, if obtained in violation of Applicable Laws.

(b) The Concessioner shall advise any person(s) or entity proposing to enter into a transaction which
may be subject to Applicable Laws, including without limitation, 36 CFR Part 51, of the requirements of
Applicable Law and this CONTRACT.

SEC. 19. GENERAL PROVISIONS

(a) The Director and Comptroller General of the United States, or any of their duly authorized
‘representatives, shall have access to the records of the Concessioner as provided by the terms of
Applicable Laws.

(b) All information required to be submitted to the Director by the Concessioner pursuant to this
CONTRACT is subject to public release by the Director to the extent provided by Applicable Laws.

(c) Subconcession or other third party agreements, including management agreements, for the provision
of visitor services required and/or authorized under this CONTRACT are not permitted.

(d) The Concessioner is not entitled to be awarded or to have negotiating rights to any Federal
procurement or service contract by virtue of any provision of this CONTRACT.

(e) Any and all taxes or assessments of any nature that may be lawfully imposed by any State or its
political subdivisions upon the property or business of the Concessioner shall be paid promptly by the

Concessioner.
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(f) No member of, or delegate to, Congress or Resident Commissioner shall be admitted to any share or
part of this CONTRACT or to any benefit that may arise from this CONTRACT but this restriction shall
not be construed to extend to this CONTRACT if made with a corporation or company for its general
benefit.

(g) This CONTRACT is subject to the provisions of 43 CFR, Subtitle A, Subpart D, concerning
nonprocurement debarment and suspension. The Director may recommend that the Concessioner be
debarred or suspended in accordance with the requirements and procedures described in those
regulations, as they are effective now or may be revised in the future.

(h) This CONTRACT contains the sole and entire agreement of the parties. No oral representations of
any nature form the basis of or may amend this CONTRACT. This CONTRACT may be extended,
renewed or amended only when agreed to in writing by the Director and the Concessioner.

(i) This CONTRACT does not grant rights or benefits of any nature to any third party.

(G) The invalidity of a specific provision of this CONTRACT shall not affect the validity of the
remaining provisions of this CONTRACT.

(k) Waiver by the Director or the Concessioner of any breach of any of the terms of this CONTRACT by
the other party shall not be deemed to be a waiver or elimination of such term, nor of any subsequent
breach of the same type, nor of any other term of the CONTRACT. The subsequent acceptance of any

- payment of money or other performance required by this CONTRACT shall not be deemed to be a
- waiver of any preceding breach of any term of the CONTRACT.

(1) Claims against the Director (to the extent subject to 28 U.S.C. 2514) arising from this CONTRACT
shall be forfeited to the Director by any person who corruptly practices or attempts to practice any fraud
against the United States in the proof, statement, establishment, or allowance thereof within the meaning
of 28 U.S.C. 2514.

IN WITNESS WHEREOF, the duly authorized representatives of the parties have executed this
CONTRACT as of the day of ,

CONCESSIONER UNITED STATES OF AMERICA
BY BY

(Name) Marie Rust

(Title) Regional Director, Northeast Region
(Company Name) National Park Service
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EXHIBIT A

LEASEHOLD SURRENDER INTEREST

This Exhibit A to this CONTRACT establishes certain terms and conditions of the CONTRACT
regarding the nature, scope and applicable conditions of leasehold surrender interest. In event of any
inconsistency between this Exhibit A and Exhibit F of this CONTRACT this Exhibit A shall prevail.

Section 1. Definitions.

“Arbitration” means binding arbitration conducted by an arbitration panel. All arbitration
proceedings conducted under the authority of this Exhibit A will utilize the following procedures
unless otherwise agreed by the Concessioner and the Director. One member of the arbitration panel
will be selected by the Concessioner, one member will be selected by the Director, and the third
(neutral) member will be selected by the two party-appointed members. The neutral arbiter must be
a licensed real estate appraiser. The expenses of the neutral arbiter and other associated common
costs of the arbitration will be borne equally by the Concessioner and the Director. The arbitration
panel will adopt procedures that treat each party equally, give each party the opportunity to be heard,
and give each party a fair opportunity to present its case. Determinations must be made by a majority

~of the members of the panel and will be binding on the Concessioner and the Director.

A “capital improvement” is a structure, fixture, or non-removable equipment provided by the
Concessioner pursuant to the terms of this CONTRACT and located on lands of the United States
within the area. A capital improvement does not include any interest in land. Additionally, a capital
improvement does not include any interest in personal property of any kind including, but not limited
to, vehicles, boats, barges, trailers, or other objects, regardless of size, unless an item of personal
property becomes a fixture as defined in this Exhibit A.

“Construction cost” of a capital improvement means the total of the incurred eligible direct and
indirect costs necessary for constructing or installing the capital improvement that are capitalized by
the concessioner in accordance with Generally Accepted Accounting Principals (GAAP).

“Consumer Price Index” means the national “Consumer Price Index--All Urban Consumers"
published by the Department of Labor. If this index ceases to be published, the Director will
designate another regularly published cost-of-living index approximating the national Consumer
Price Index.

“Depreciation” means the loss of value in a capital improvement as evidenced by the condition and
prospective serviceability of the capital improvement in comparison with a new unit of like kind.

“Eligible direct costs” means the sum of all incurred capitalized costs (in amounts no higher than
those prevailing in the locality of the project), that are necessary both for the construction of a capital
improvement and are typically elements of a construction contract. Eligible direct costs may
include, without limitation, the costs of (if capitalized in accordance with GAAP and in amounts no
higher than those prevailing in the locality of the project): building permits; materials, products and
equipment used in construction; labor used in construction; security during construction; contractor’s
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shack and temporary fencing; material storage facilities; power line installation and utility costs
during construction; performance bonds; and contractor’s (and subcontractor’s) profit and overhead
(including job supervision, worker’s compensation insurance and fire, liability, and unemployment

insurance).

“Eligible indirect costs” means, except as provided in the last sentence of this definition, the sum of
all other incurred capitalized costs (in amounts no higher than those prevailing in the locality of the
project) necessary for the construction of a capital improvement. Eligible indirect costs may include,
without limitation, the costs of (if capitalized in accordance with GAAP and in amounts no higher
than those prevailing in the locality of the project): architectural and engineering fees for plans, plan
checks; surveys to establish building lines and grades; environmental studies; if the project is
financed, the points, fees or service charges and interest on construction loans; all risk insurance
expenses and ad valorem taxes during construction. The actual capitalized administrative expenses
(in amounts no higher than those prevailing in the locality of the project did) of the Concessioner for
direct, on-site construction inspection are eligible indirect costs. Other administrative expenses of
the Concessioner are not eligible indirect costs.

“Fixtures and non-removable equipment” are manufactured items of personal property of
independent form and utility necessary for the basic functioning of a structure that are affixed to and
considered to be part of the structure such that title is with the Director as real property once
installed. Fixtures and non-removable equipment do not include building materials (e.g., wallboard,
flooring, concrete, cinder blocks, steel beams, studs, window frames, windows, rafters, roofing,
framing, siding, lumber, insulation, wallpaper, paint, etc.). Because of their special circumstances,
floating docks (but not other types of floating property) that may be constructed by the Concessioner
pursuant to the terms of this CONTRACT are considered to be non-removable equipment for
leasehold surrender interest purposes only. Except as otherwise indicated in Exhibit A, the term
“fixture" includes the term “non-removable equipment.”

“Leasehold surrender interest” solely means a right to payment in accordance with this CONTRACT
for related capital improvements that the Concessioner makes or provides within the area on lands
owned by the United States pursuant to the terms and conditions of this CONTRACT. The existence
of a leasehold surrender interest does not give the Concessioner, or any other person, any right to
conduct business in a park area, to utilize the related capital improvements, or to prevent the Director
or another person from utilizing the related capital improvements. The existence of a leasehold
surrender interest does not include any interest in the land on which the related capital improvements

are located.

“Leasehold surrender interest value” means the amount of compensation the Concessioner is entitled
to be paid for a leasehold surrender interest in capital improvements in accordance with this
CONTRACT. The leasehold surrender interest value in existing capital improvements under the
terms of this CONTRACT is an amount equal to:

(1) The initial construction cost of the related capital improvement;

(2) Adjusted by (increased or decreased) the same percentage increase or decrease as the
percentage increase or decrease in the Consumer Price Index from the date the Director
approves the substantial completion of the construction of the related capital improvement to
the date of payment of the leasehold surrender interest value;
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(3) Less depreciation of the related capital improvement on the basis of its condition as of the date
of termination or expiration of this CONTRACT, or, if applicable, the date on which the
Concessioner ceases to utilize a related capital improvement (e.g., where the related capital
improvement is taken out of service by the Director pursuant to the terms of this
CONTRACT).

“Major rehabilitation” means a planned, comprehensive rehabilitation of an existing structure that:

(1) The Director approves in advance and determines is completed within 18 months from start of
the rehabilitation work (unless a longer period of time is approved by the Director in special
circumstances); and

(2) The construction cost of which exceeds fifty percent of the pre-rehabilitation value of the
structure.

“Pre-rehabilitation value” of an existing structure means the replacement cost of the structure less
depreciation.

“Real property improvements” means real property other than land, including, but not limited to,
capital improvements.

“Related capital improvement” or “related fixture” means a capital improvement in which the
‘Concessioner has a leasehold surrender interest.

““Replacement cost” means the estimated cost to reconstruct, at current prices, an existing structure

with utility equivalent to the existing structure, using modern materials and current standards, design
and layout.

“Structure” means a building, dock, or similar edifice affixed to the land so as to be part of the real
estate. A structure may include both constructed infrastructure (e.g., water, power and sewer lines)
and constructed site improvements (e.g., paved roads, retaining walls, sidewalks, paved driveways,
paved parking areas) that are permanently affixed to the land so as to be part of the real estate and
that are in direct support of the use of a building, dock, or similar edifice. Landscaping that is
integral to the construction of a structure is considered as part of a structure. Interior furnishings that
are not fixtures are not part of a structure.

“Substantial completion of a capital improvement” means the condition of a capital improvement
construction project when the project is substantially complete and ready for use and/or occupancy.

Section 2. Obtaining a leasehold surrender interest.

The Concessioner will obtain leasehold surrender interest in capital improvements constructed in
accordance with the terms and conditions of this CONTRACT, including, without limitation, the
terms and conditions of this Exhibit A to the CONTRACT.

Section 3. Authorizing the construction of a capital improvement.

The Director may only authorize or require the Concessioner to construct capital improvements on
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area lands in accordance with the terms and conditions of this CONTRACT and for the conduct by
the Concessioner of visitor services, including, without limitation, the construction of capital
improvements necessary for the conduct of visitor services.

Section 4. Requirements for beginning to construct a capital improvement.

Before beginning to construct any capital improvement, the Concessioner must obtain written
approval from the Director in accordance with the terms of this CONTRACT, including the terms
and conditions of this Exhibit A and Exhibit F. The request for approval must include appropriate
plans and specifications for the capital improvement and any other information that the Director may
specify. The request must also include an estimate of the total construction cost of the capital
improvement. The estimate of the total construction cost must specify all elements of the cost in such
detail as is necessary to permit the Director to determine that they are elements of construction cost
as defined in this Exhibit. (The approval requirements of this and other sections of this CONTRACT
also apply to any change orders to a capital improvement project and to any additions to a structure
or replacement of fixtures as described in this CONTRACT.)

Section 5. Requirements after substantial completion of a capital improvement.

Upon substantial completion of the construction of a capital improvement in which the Concessioner
is to obtain a leasehold surrender interest, the Concessioner must provide the Director a detailed
construction report in accordance with the terms and conditions of this CONTRACT, including
without limitation Exhibit A and Exhibit F. The construction report must be supported by actual
invoices of the capital improvement's construction cost together with, if requested by the Director, a
- written certification from a certified public accountant. The construction report must document, and
any requested certification by the certified public accountant must certify, that all components of the
construction cost were incurred and capitalized by the Concessioner in accordance with GAAP, and
that all components are eligible direct or indirect construction costs as defined in this Exhibit.
Invoices for additional construction costs of elements of the project that were not completed as of the
date of substantial completion may subsequently be submitted to the Director for inclusion in the
project’s construction cost.

Section 6. Determining construction cost for purposes of leasehold surrender interest value.

After receiving the detailed construction report (and certification, if requested), from the
Concessioner, the Director will review the report, certification and other information as appropriate
to determine that the reported construction cost is consistent with the construction cost approved by
the Director in advance of the construction and that all costs included in the construction cost are
eligible direct or indirect costs as defined in this Exhibit A. The construction cost determined by the
Director will be the construction cost for purposes of the leasehold surrender interest value in the
related capital improvement unless the Concessioner requests arbitration of the construction cost
under Section 7 of this Exhibit A. The Director may at any time amend a construction cost
determination (subject to arbitration under Section 7 of this Exhibit A) if the Director determines that
it was based on false, misleading or incomplete information.

Section 7. Arbitrating the construction cost of a capital improvement.
If the Concessioner requests arbitration of the construction cost of a capital improvement determined
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by the Director, the request must be made in writing to the Director within 3 months of the date of
the Director’s determination of construction cost under Section 6 of this Exhibit A. If a timely
request is not made, the Director’s determination of construction cost under Section 6 shall be the
final determination of the construction cost. The arbitration procedures are described in Section 1 of
this Exhibit A. The decision of the arbitration panel as to the construction cost of the capital
improvement will be binding on the concessioner and the Director.

Section 8. Actions the Concessioner may or must take regarding leasehold surrender interest.

The Concessioner:

(a) May encumber a leasehold surrender interest in accordance with the terms of this CONTRACT;

(b) Where applicable, must transfer its leasehold surrender interest in connection with any
assignment, termination or expiration of this CONTRACT; and

(c) May waive or relinquish a leasehold surrender interest.
Section 9. Extinguishment of a leasehold surrender interest.

A leasehold surrender interest may not be extinguished by the expiration or termination of this
CONTRACT and a leasehold surrender interest may not be taken for public use except on payment
of just compensation. Payment of leasehold surrender interest value pursuant to the terms of this
CONTRACT will constitute the payment of just compensation for leasehold surrender interest within
the meaning of this CONTRACT and for all other purposes.

Section 10. Leasehold surrender interest under a new concession contract.

If the Concessioner under this CONTRACT is awarded a new concession contract by the Director,
and the new concession contract continues a leasehold surrender interest in related capital
improvements, then the Concessioner's leasehold surrender interest value (established as of the date
of expiration or termination of this CONTRACT) in the related capital improvements will be
continued as the initial value of the Concessioner's leasehold surrender interest under the terms of

the new concession contract.

Section 11. Payment for leasehold surrender interest if the Concessioner is not awarded a new
concession contract.

(a) If the Concessioner is not awarded a new concession contract after expiration or termination of
this CONTRACT, or, the Concessioner, prior to such termination or expiration, ceases to utilize
under the terms of this CONTRACT capital improvements in which the Concessioner has a
leasehold surrender interest, the Concessioner will be entitled to be paid its leasehold surrender
interest value in the related capital improvements. The leasehold surrender interest will not be
transferred until payment of the leasehold surrender interest value. The date for payment of the
leasehold surrender interest value, except in special circumstances beyond the Director’s control,
will be the date of expiration or termination of this CONTRACT, or the date the Concessioner ceases
to utilize related capital improvements under the terms of this CONTRACT. Depreciation of the
related capital improvements will be established as of the date of expiration or termination of this
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CONTRACT, or, if applicable, the date the Concessioner ceases to utilize the capital improvements
under the terms this CONTRACT.

(b) In the event that extraordinary circumstances beyond the control of the Director prevent the
Director from making the leasehold surrender interest value payment as of the date of expiration or
termination of this CONTRACT, or, as of the date the Concessioner ceases to utilize related capital
improvements under the terms of this CONTRACT, the payment when made will include interest on
the amount that was due on the date of expiration or termination of this CONTRACT or cessation of
use for the period after the payment was due until payment is made (in addition to the inclusion of a
continuing Consumer Price Index adjustment until the date payment is made). The rate of interest
will be the applicable rate of interest established by law for overdue obligations of the United States.
The payment for a leasehold surrender interest value will be made within one year after the
expiration or termination of this CONTRACT or the cessation of use of related capital improvements
under the terms of this CONTRACT.

Section 12. Process for determining leasehold surrender interest value.

In the event that the Concessioner and the Director cannot reach agreement as to a leasehold
surrender interest value where required by the terms of this CONTRACT, the leasehold surrender
interest value will be determined by arbitration upon request of the Director or the Concessioner. The
arbitration procedures are described in Section 1. A prior decision as to the construction cost of
capital improvements made by the Director or by an arbitration panel in accordance with this Exhibit
A are final and not subject to further arbitration.

Section 13. Payment of leasehold surrender interest by a new concessioner.

A new concession contract awarded to a new concessioner will require the new concessioner to pay
the Concessioner its leasehold surrender interest value in existing capital improvements as
determined under Section 12.

Section 14. Obtaining additional leasehold surrender interest by undertaking a major
rehabilitation or adding to a structure in which the concessioner has a leasehold surrender
interest.

If the Concessioner, with the written approval of the Director, undertakes a major rehabilitation or
adds a new structure (e.g., a new wing to an existing building or an extension of an existing
sidewalk) to an existing structure in which the Concessioner has a leasehold surrender interest, the
Concessioner will increase its leasehold surrender interest in the related structure, effective as of the
date of substantial completion of the major rehabilitation or new structure, by the construction cost
of the major rehabilitation or new structure. The Consumer Price Index adjustment for leasehold
surrender interest value purposes will apply to the construction cost as of the date of substantial
completion of the major rehabilitation or new structure. Approvals for major rehabilitations and
additions to structures are subject to the same requirements and conditions applicable to new
construction as described in this CONTRACT.
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Section 15. Obtaining additional leasehold surrender interest by replacing a fixture in which
the Concessioner has a leasehold surrender interest.

If the Concessioner replaces an existing fixture in which the Concessioner has a leasehold surrender
interest with a new fixture, the Concessioner will increase its leasehold surrender interest by the
amount of the construction cost of the replacement fixture less the construction cost of the replaced
fixture.

Section 16. Obtaining a leasehold surrender interest in existing real property improvements in
which no leasehold surrender interest exists.

(a) If the main body of this CONTRACT requires the Concessioner to replace fixtures in real
property improvements in which there is no leasehold surrender interest (e.g., fixtures attached to an
existing government facility assigned by the Director to the Concessioner), a leasehold surrender
interest will be obtained by the Concessioner in such replacement fixtures subject to the approval and
determination of construction cost and other conditions contained in CONTRACT.

(b) If the main body of this CONTRACT requires the Concessioner to undertake a major
rehabilitation of a structure in which there is no leasehold surrender interest (e.g., a government-
constructed facility assigned to the Concessioner), upon substantial completion of the major
rehabilitation, the Concessioner will obtain a leasehold surrender interest in the structure. The initial
construction cost of this leasehold surrender interest will be the construction cost of the major
rehabilitation. Depreciation for purposes of leasehold surrender interest value will apply only to the
rehabilitated components of the related structure.

Section 17. No leasehold surrender interest results from repair and maintenance of real
property improvements.

The Concessioner will not obtain initial or increased leasehold surrender interest as a result of repair
and maintenance of real property improvements unless a repair and maintenance project is a major
rehabilitation.
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L Introduction
This Operating Plan between (hereinafter referred to as the "Concessioner") and the

Director of the National Park Service through the Superintendent, Acadia National Park (hereinafter
referred to as the "Service") shall serve as a supplement to Concession Contract CC-ACAD001-02
(hereinafter referred to as the "CONTRACT"). It describes specific operating responsibilities of the
Concessioner and the Service with regard to those lands and facilities within Acadia National Park which
are assigned to the Concessioner for the purposes authorized by the CONTRACT.

In the event of any conflict between the terms of the CONTRACT and this Operating Plan, the terms of
the CONTRACT, including its amendments, shall prevail.

This plan will be reviewed annually by the Superintendent in consultation with the Concessioner and
revised as determined necessary by the Superintendent of Acadia National Park.

Any revisions shall not be inconsistent with this CONTRACT. Any revisions must be reasonable and in
furtherance of the purposes of the CONTRACT.

II. Management, Organization and Responsibilities
A. Concessioner
1. The Concessioner shall employ an on-site general manager, who has the

responsibility for carrying out the policies and directives of the Service as well as those of the
Concessioner in operating the authorized concessions facilities and services in Acadia National Park.

B. Service

1. The Superintendent manages the total park operation, including concession
operations. The Superintendent carries out the policies and directives of the Service, including oversight
of concession contracts. Through staff representatives, the Superintendent reviews, supervises, and
coordinates concession activities within Acadia National Park by monitoring concession contract
compliance to include evaluating all concession operations and services, and reviewing and authorizing
all rates, improvements to facilities, and construction.

2. The United States Public Health Service representative monitors food and
beverage services, solid waste disposal, water, and waste water systems to ensure adherence to all
applicable public health standards.

I Concession Operations
A. Operational Evaluations

All Service and United States Public Health Service inspections and evaluations of the Concessioner’s
facilities and services will be conducted in a professional manner and will conform to current Service

guidelines.

*** Acadia National Park ***
*#%* Northeast Region - National Park Service ****

65



Exhibit B
Operating Plan
CC-ACADO001-02
Page 4

All services and facilities will be inspected to:

Ensure public health and safety

Ensure that satisfactory services are provided

Ensure that employee living and working conditions are satisfactory
Ensure that buildings and equipment are well maintained.

¢ & o o —

2. The Service and the Concessioner will inspect and monitor concession facilities and services.

3. The Concessioner will ensure that requirements are adhered to with respect to applicable standards,
authorized rates, safety and public health.

4. The Concessioner will ensure that impacts to cultural and natural resources are minimized.
5. Results of the evaluations will be forwarded to the Concessioner by the Service in a timely manner.

6. The Concessioner will cooperate with the Service in scheduling inspections and in accompanying
Service staff if requested.

7. The Concessioner is required to comply with correction dates or to establish abatement plans to
correct deficiencies. Abatement plans will be approved by the Service.

B. Rates

1. The Concessioner shall provide its visitor services at rates approved by the
Service. Annual requests for rate changes shall be submitted by March 1* of each year. The
Concessioner shall supply comparability data to support proposed rates at the time approval is requested.

2. Such requests shall include pertinent information about the rate, product or
service proposed. This includes but is not limited to: brand names, portions, length of service, amenities
provided, etc. For food service requests, this will include an indication of which items will be regularly
on the menu and which will be special or limited runs.

3. The Concessioner shall provide a range of service levels, qualities, and
associated prices for all goods and services provided to the public under the Concessions CONTRACT.

4. If the Concessioner offers an item or service at less than the optimum condition
(because of unavailable amenities or condiments, or because of poor service or other conditions), the item
or service will be discounted. This should not be construed to condone shortages or "running out" of
items on a regular basis and should be used only in unavoidable situations.

5. The Service will approve, disapprove, or adjust rates and will inform the
Concessioner of the reason for any disapproval or adjustment within 45 days of the rate request submittal.
If the Concessioner requests a quicker response, the Service will attempt to accommodate this request;
however, this will not be normal procedure. If a longer response period is needed, the Service will
contact the Concessioner and negotiate a response date.
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6. The Concessioner will prominently post all rates for goods and services provided
to the visiting public.
C. Schedule of Operation
1. The minimum operating hours for the Jordan Pond House dining facilities will be

from 11:30 a.m. to 9:00 p.m. from May 25™ to October 20th. The minimum operating hours for the Jordan
Pond House gift shop and the information centers at Cadillac Mountain and Thunder Hole will be from
9:30 a.m. to 5:00 p.m. from May 1 to October 20™.

2. Minor deviations from stated hours and dates are permitted when circumstances
allow without prior approval from the Superintendent.

D. Staffing and Employment
1. Employee Housing

a. The Concessioner’s General Manager shall appoint a person, preferably a
resident of the employee housing unit, as a facility manager for the purposes of implementing the
operating standards for the housing unit and monitoring the conduct of persons residing there. The
General Manager is expected to support the enforcement of acceptable standards of deportment and
housekeeping commensurate with health, safety and well being of residents, and the maintenance of the
housing unit.

b. The Concessioner will inspect all quarters for fire and safety compliance
within 30 days of initial occupancy of a residence. Monthly fire drills will be performed by the
Concessioner in all dorm buildings of more than one story. Employee rooms will be adequately furnished
to serve the number of occupants.

c. Both the Service's Safety Officer and the Concessioner's Risk
Management Manager have responsibility for health and safety inspections in employee housing areas.

d. The Concessioner will provide adequate cooking and food storage
facilities where appropriate. The Concessioner will assure employee compliance with health, fire, and
safety code regulations and Service policies and guidelines. Food storage facilities shall be vermin-proof.

2. Service Employees and Families

If the Superintendent, Acadia National Park determines, in accordance with applicable NPS policies and
procedures, that no conflict of interest exists and provides written approval, the Concessioner may employ
spouses and dependent children of Service employees.

3. Training Program

: a. The Concessioner will provide employee orientation and training and
will inform employees of park regulations and requirements that affect their employment and activities
while residing and working in Acadia National Park. A Service representative may participate in

scheduled orientation sessions.
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b. The Concessioner will provide appropriate job training to each employee
prior to duty assignments and working with the public, and refresher training as required.

c. The Service will provide orientation(s) to the Concessioner Review
Program and other NPS Concession Programs, emphasizing the operational review program, to managers
on an annual basis.

d. The Concessioner will provide hospitality training for employees who
have direct visitor contact and/or who provide visitor information.

e. The Concessioner will design and provide interpretive training for all
employees who provide interpretive and/or informational services. The Service will work closely with
the Concessioner to refine the methods of preparing and conducting effective interpretive programs. The
Service will evaluate interpretive visitor services to ensure appropriateness, accuracy, and the relationship
of interpretive presentations to park themes.

Iv. Scope and Quality of Service

All services are to be provided in a consistent, quality manner. Service standards provided by the NPS
Operational Performance Program are considered service minimums. The Concessioner is expected to
make every effort to exceed these standards. The Concessioner shall be responsible for monitoring their
operations to assure that quality standards are met.

All vehicular equipment used by the Concessioner will be properly licensed and maintained in a safe
operating condition. Federal and state requirements must be adhered to. The Concessioner will park such
equipment, when not in use, in an orderly fashion in an area approved by the Service.

A. Food and Beverage Service

The Concessioner will provide lunch, afternoon tea and popovers, and dinner. The menu
will continue the tradition of serving primarily lobster, chicken, steak, tea and popovers and homemade
ice cream and cookies. All menus will maintain a price range that accommodates the general range of
Park visitors.

Food specialty items of the Jordan Pond House such as homemade ice cream and
popovers may be offered a la carte and not included as part of a full meal if the cost of these specialty -
items increases the cost of a full meal to an unacceptable level.

B. Alcoholic Beverage Sales

1. The Concessioner will comply with applicable State laws and regulations, which
will be enforced by the Service.

2. Alcoholic beverages may be served with luncheon, patio luncheon (2:30 — 5:30
p.m.) and dinner meals only. No promotional activities will center on alcoholic beverages (i.e., happy
hours, two-for-one sales, etc.)
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C. Reservations

A modified reservation system will be used. Reservations may be accepted and honored.
However, not less than ten percent of all seating will be maintained on a first come, first served basis.

D. Parking, Jordan Pond House
The Concessioner shall restrict vehicular parking (both employee and guest) to paved or
graveled parking areas approved by the Superintendent. At no time will guests be directed to park on the
grass. When all approved parking spaces immediate to the Jordan Pond House are in use, the

Concessioner will have an employee direct new arrivals to the nearby Jordan Pond parking lot.

When taking reservations, concession employees shall suggest to patrons that they use
the public transportation system to avoid parking congestion.

E. Merchandising

1. General: Guidelines regarding merchandise sales operations are included in the
Concession CONTRACT.
2. Gifts and Souvenirs: The Concessioner shall work with the National Park Service

in the development of a "Gift Mission Statement" for Acadia National Park. Once established, this
mission statement will become an exhibit to this Operating Plan.

In Acadia National Park, gift and souvenir sales will conform to the following guidelines:

a. A broad range of gifts and souvenirs will provide visitors with
opportunities to buy inexpensive as well as fine art items.

b. Handcraft items representing park and regional themes, including crafts
by local and Indian artists, will be actively sought and prominently displayed.

c. Items will be offered that have a direct relationship to Acadia National
Park, its environs, its history, or other related environmental or cultural topics. This will provide visitors
with opportunities to buy memorabilia of their park visit while at the same time obtaining information or
educational messages related to the park's resources. Where possible and appropriate, informative tags
will be attached to the sales item to show their relationship to park themes. Items of park interpretive
value and general value in environmental and cultural education will be prominently displayed.

d. Gifts and souvenir items which are commonly found outside the park and
which do not relate to identified park themes will not be restocked. Existing stocks may be sold-until
depleted.

F. Interpretive Services

1. General
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a. The Concessioner may enter into an agreement with the park for
interpretive services provided by park rangers. Planning for such services should be coordinated with the
park Chief of Interpretation with adequate time for budget planning and seasonal vacancy announcements
to accommodate the Concessioner’s request. Such arrangements should be made prior to the beginning of
the calendar year for which such services are anticipated, and not later than January 10" of said year.
Such agreement will govern these services and all aspects of such arrangements.

b. The Concessioner will, in all aspects of the Jordan Pond House
operation, endeavor to present to the public an accurate representation of the traditional tea house service.
Employees will exercise courtesy and consideration in their contacts with the public and present a neat,
clean and other attractive personal appearance. Dining room employees shall dress in a manner consistent
with the ambience of the Jordan Pond House.

c. All Jordan Pond House employees in contact with the public shall have
an understanding of the history of the Jordan Pond House.

2. Non-Personal Interpretive Services

a. In addition to personal interpretation, the Concessioner will actively
pursue a non-personal interpretive program. At food service facilities, interpretive messages will be
included on menus, place mats, paper cups, tent-cards, etc. The Concessioner is required to consult with
the Service and explore a wide array of avenues for conveying interpretive messages to visitors on park-
related themes and topics such as resource protection, appreciation of park values, and Service goals.

b. Park interpretive themes will carry over to merchandise sold in retail
outlets.

3. Interpretive Assistance: The Concessioner is responsible for consulting with the
Division of Interpretation in the development of an interpretive program which encompasses all of these
efforts.

V. Reports
A. Concessioner:

1. Management Information System: To document visitor use impact, the
Concessioner shall maintain a management information system on food service operations and shall
provide the Superintendent a monthly report with the number of meals served (breakfast, lunch and
dinner).

2. Incident Reports: The Concessioner will immediately report to the Chief Ranger,
Acadia National Park, or the park dispatcher at McFarland Hill, any personal injuries, fatalities or visitor-
related incidents; property damage over $500; any employee, visitor, or stock injuries; any fire; all motor
vehicle accidents; any incident that affects the park's natural and/or cultural resources; and any known or
suspected violations of law involving persons not employed by the Concessioner.

3. Human Iliness Reporting: Information on all human illnesses, whether
employees or guests, is to be promptly reported to the Chief Ranger, Acadia National Park. This
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information, along with other information received, will be evaluated by the Service’s U.S. Public Health
Service Officer to help identify outbreaks of illness associated with contaminated water or food sources,
or caused by other adverse environmental conditions. Reports shall be made by telephone.

4. Other Reports Required by the CONTRACT:
a. Annual Financial Report March 1 each year.
b. Certificate of Insurance March 1 each year.
c. Statement of Insurance March 1 each year.
(from Concessioner's insurance company)
d. Risk Management Program Reviewed and updated annually
B. Service:
1. Annual Review of Utility Rates: Billing for utility service charges will be

handled by the Administrative Officer on an annual basis.
2. Annual Concessioner Evaluation.
VI. Risk Management Program

The Concessioner is responsible for providing a safe and healthful environment for its employees and
visitors as outlined in the contract. The Concessioner will develop a Risk Management Program that will
be approved by the Service in accordance with the Occupational Safety and Health Act (OSHA) and
National Park Service guidelines. The Program will be reviewed annually by the Service. The program
will include the following components:

e Management’s Policy Statement, Duties, Employees’ Responsibiliies, and Administration
e Inspection and Abatement

e Accident Investigation and Reporting

e Safety/Health Committee

e Training

L J

Emergency Procedures

An initial submittal and request for approval of this plan will be made to the Superintendent within 120
days of CONTRACT execution.

VII. Lost and Found Policy
A. Items found in the Concessioner’s area will be returned to the owner if identifiable.

B. Other items found shall be tagged, listing the item found, location found, date and time
found, and by whom it was found. If an item is not claimed within seven (7) days, it shall
be turned over to the Service or mailed or transmitted to the Park in accordance with the
Parks' Lost and Found Policy. The finding of items of obvious significant value (jewelry,
expensive watches), or wallets/purse’s containing money and/or credit cards, etc. should
be reported immediately to the park dispatcher by calling 288-3360.
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C. Items obviously purchased in concession gift shops may be returned to gift shop
inventory if not claimed within the time allotted for claims by owner, owner’s authorized
representative, or the finder.

D. Other items not claimed within the allotted time will be deemed to have been abandoned
and will be disposed of in accordance with current regulations pertaining to the
disposition of abandoned property.

VIII. Complaints

A. The Service will send complaints or comments regarding Concessioner facilities to the
Concessioner for investigation and response in a timely manner. The Concessioner will provide a copy of
the response to the Superintendent. A copy of the Service's response will be forwarded to the
Concessioner.

In order to initiate valid and responsive visitor comments, the following notice will be prominently posted
at all Concessioner cash registers, payment areas, and table sales check folder:

This service is operated by ___(Name of Concessioner) _, a Concessioner under contract with
the U.S. Government and administered by the National Park Service. The Concessioner is
responsible for conducting these operations in a satisfactory manner. The reasonableness of
prices is based on comparability. Prices are approved by the National Park Service based upon
prices charged by similar private enterprises outside the Park for similar services with due
consideration for appropriate differences in operating conditions.

Please address comments to:  Superintendent

Acadia National Park
P.O. Box 177
Bar Harbor, ME 04609
IX. Advertisements/Public Information
A. All promotional and printed material produced by the Concessioner (including computer

web sites) must be approved by the Superintendent prior to publication, distribution, broadcast, etc. to the
public. Advertisements must include a statement that the Concessioner is authorized by the Department
of the Interior, National Park Service, to serve the public in Acadia National Park. Brochure changes and
layout should be submitted to the Superintendent for review at least 30 days prior to projected
need/printing dates. The Superintendent will make every effort to respond to minor changes to brochure
and menu texts within 15 days. Longer periods may be required for major projects or where Service
assistance is required to help develop the product. The concessioner should contact park staff well in
advance to establish specific time frames for each project.

All interpretive material and park information will be Kept current and accurate.

B. When used, advertisements for employment must contain a statement that the company is
an equal opportunity employer.
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C. The Superintendent should be notified in advance of any plans to run advertisements in
non-local media (including the Internet, radio, billboards, magazines, etc.). Depending on the nature of
the material or the media involved, review and prior approval of such advertising may be required to
insure accuracy, suitability and conformance to current Service management policies.

D. Menu items and prices will be displayed prominently at all entrances to dining facilities
and in other areas as appropriate.

E. All advertising should be simple, direct, informative, and low key in nature.
_ F. All press releases planned should receive concurrence of the Superintendent before
issuance.

G. All new signs or changes to existing signs must be approved by the Superintendent.
X. Protection and Security

A. Visitor Protection: Concessioner-employed security personnel, in regards to visitors,

may act as private citizens but have no authority to take law enforcement action or carry firearms.

Concessioner-employed security personnel are empowered to enforce the Concessioner's employee
policies and housing regulations.

The Concessioner shall report to the Chief Ranger, Acadia National Park, or the park dispatcher at
McFarland Hill, all law enforcement matters as soon as possible after learning of such incidents.

| The Concessioner will report all visitor and employee accidents to NPS and cooperate with NPS on
possible tort claim investigations.

N The Concessioner will respond to all fire system alarms and cooperate with NPS in providing watchmen
‘ in the event that instances of vandalism, damage, theft, or unlawful entry occur frequently or are likely to
occur.

B. Fire Protection: Fire protection shall be provided jointly by the Service and the
Concessioner, with primary responsibility lying with the Service. The Concessioner has the responsibility
to ensure that all buildings within its assigned area meet Fire and Life Safety Codes and that fire detection
and suppression equipment is in good operating conditions at all times. It is also the Concessioner's
responsibility to report all structural fires immediately.

,,fww‘

C. Emergency Medical Care: The Service is responsible for emergency medical care. Any
injury sustained by a visitor or employee in a concession facility and/or all medical emergencies should
be reported promptly to the NPS Dispatcher. All employee and/or visitor illness complaints will be
promptly reported to the Service through the appropriate District Ranger so that thorough investigating
procedures can be completed as necessary.

D. Security: The Concessioner is responsible for the proper management of all cash,
’ merchandise, and equipment, in a manner that will minimize the risk of theft.

|
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XI. Volunteers in the Park (VIP)

The Concessioner will allow its employees to participate in the Park's VIP Volunteers in the Park
program during off duty hours.

XII. Smoking in Public Buildings

Smoking will not be allowed in any concession facilities. The Concessioner will post notices in all public
buildings as necessary.

XIII. Quiet Hours

Quiet hours will be enforced between the hours of 10:00 pm and 6:00 am in the Concessioner's employee
housing areas.

Dated at Acadia National Park this day of ,

NATIONAL PARK SERVICE

Paul Haertel
Superintendent
Acadia National Park
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EXHIBIT C
NONDISCRIMINATION

Section I: Requirements Relating to Employment and Service to the Public

A. Employment
During the performance of this CONTRACT the Concessioner agrees as follows:

(1) The Concessioner will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, age, national origin, or disabling condition. The Concessioner will take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, age, national origin, or disabling condition.
Such action shall include, but not be limited to, the following: Employment upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The Concessioner agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be provided by the
Secretary setting forth the provision of this nondiscrimination clause.

. (2) The Concessioner will, in all solicitations or advertisements for employees placed by on behalf of the

Concessioner, state that all qualified applicants will receive consideration for employment without regard
to race, color, religion, sex, age, national origin, or disabling condition.

(3) The Concessioner will send to each labor union or representative of workers with which the
Concessioner has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the Secretary, advising the labor union or workers' representative of the Concessioner’s
commitments under Section 202 of Executive Order No. 11246 of September 24, 1965, as amended by
Executive Order No. 11375 of October 13, 1967, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(4) Within 120 days of the commencement of a contract every Government contractor or subcontractor
holding a contract that generates gross receipts which exceed $50,000 and having 50 or more employees
shall prepare and maintain an affirmative action program at each establishment which shall set forth the
contractor's policies, practices, and procedures in accordance with the affirmative action program
requirement.

(5) The Concessioner will comply with all provisions of Executive Order No. 11246 of September 24,
1965, as amended by Executive Order No. 11375 of October 13, 1967, and of the rules, regulations, and
relevant orders of the Secretary of Labor.

(6) The Concessioner will furnish all information and reports required by Executive Order No. 11246 of
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and by the rules,
regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to the
Concessioner's books, records, and accounts by the Secretary of the Interior and the Secretary of Labor
for purposes of investigation to ascertain compliance with such rules, regulations, and orders.

(7) In the event of the Concessioner's noncompliance with the nondiscrimination clauses of this
CONTRACT or with any of such rules, regulations, or orders, this CONTRACT may be canceled,
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terminated or suspended in whole or in part and the Concessioner may be declared ineligible for further
Government concession contracts in accordance with procedures authorized in Executive Order No.
11246 of September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, and such
other sanctions may be imposed and remedies invoked as provided in Executive Order No. 11246 of
September 24, 1965, as amended by Executive Order No. 11375 of October 13, 1967, or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(8) The Concessioner will include the provisions of paragraphs (1) through (7) in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant

to Section 204 of Executive Order No. 11246 of September 24, 1965, as amended by Executive Order No.

11375 of October 13, 1967, so that such provisions will be binding upon each subcontractor or vendor.
The Concessioner will take such action with respect to any subcontract or purchase order as the Secretary
may direct as a means of enforcing such provisions, including sanctions for noncompliance: Provided,
however, that in the event the Concessioner becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of such direction by the Secretary, the Concessioner may request the
United States to enter into such litigation to protect the interests of the United States.

B. Construction, Repair, and Similar Contracts

The preceding provisions A(1) through A(8) governing performance of work under this CONTRACT, as
set out in Section 202 of Executive Order No. 11246 of September 24, 1965, as amended by Executive
Order No. 11375 of October 13, 1967, shall be applicable to this CONTRACT, and shall be included in
all contracts executed by the Concessioner for the performance of construction, repair, and similar work
contemplated by this CONTRACT, and for that purpose the term "CONTRACT" shall be deemed to refer
to this instrument and to contracts awarded by the Concessioner and the term "Concessioner" shall be
deemed to refer to the Concessioner and to contractors awarded contacts by the Concessioner.

C. Facilities
(1) Definitions: As used herein:

(i) Concessioner shall mean the Concessioner and its employees, agents, lessees, sublessees, and
contractors, and the successors in interest of the Concessioner;

(ii) facility shall mean any and all services, facilities, privileges, accommodations, or activities available
to the general public and permitted by this agreement.

(2) The Concessioner is prohibited from:
(i) publicizing facilities operated hereunder in any manner that would directly or inferentially reflect
upon or question the acceptability of any person because of race, color, religion, sex, age, national

origin, or disabling condition;

(ii) discriminating by segregation or other means against any person.
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Section II: Accessibility

Title V, Section 504, of the Rehabilitation Act of 1973, as amended in 1978, requires that action be taken
to assure that any "program" or "service" being provided to the general public be provided to the highest
extent reasonably possible to individuals who are mobility impaired, hearing impaired, and visually
impaired. It does not require architectural access to every building or facility, but only that the service or
program can be provided somewhere in an accessible location. It also allows for a wide range of methods
and techniques for achieving the intent of the law, and calls for consultation with disabled persons in
determining what is reasonable and feasible.

No handicapped person shall, because a Concessioner's facilities are inaccessible to or unusable by
handicapped persons, be denied the benefits of, be excluded from participation in, or otherwise be

subjected to discrimination under any program or activity receiving Federal financial assistance or
conducted by any Executive agency or by the U.S. Postal Service.

A. Discrimination Prohibited

A Concessioner, in providing any aid, benefit, or service, may not directly or through contractual,
licensing, or other arrangements, on the basis of handicap:

(1) Deny a qualified handicapped person the opportunity to participate in or benefit from the aid, benefit,
or service;

(2) Afford a qualified handicapped person an opportunity to participate in or benefit from the aid, benefit,
or service that is not equal to that afforded others;

(3) Provide a qualified handicapped person with an aid, benefit, or service that is not as effective as that
provided to others;

(4) Provide different or separate aids, benefits, or services to handicapped persons or to any class of
handicapped persons unless such action is necessary to provide qualified handicapped persons with aid,
benefits, or services that are as effective as those provided to others;

(5) Aid or perpetuate discrimination against a qualified handicapped person by providing significant
assistance to an agency, organization, or person that discriminates on the basis of handicap in providing
any aid, benefit, or service to beneficiaries of the recipient's program;

(6) Deny a qualified handicapped person the opportunity to participate as a member of planning or
advisory boards; or

(7) Otherwise limit a qualified handicapped person in the enjoyment of any right, privilege, advantage, or
opportunity enjoyed by others receiving an aid, benefit, or service.

B. Existing Facilities

A Concessioner shall operate each program or activity so that the program or activity, when viewed in its
entirety, is readily accessible to and usable by handicapped persons. This paragraph does not require a
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Concessioner to make each of its existing facilities or every part of a facility accessible to and usable by
handicapped persons.
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EXHIBITD

ASSIGNED LAND AND REAL PROPERTY IMPROVEMENTS
(CONCESSION FACILITIES)

LAND ASSIGNED:

Land is assigned in accordance with the boundaries described on page 2 and shown on the following map.

REAL PROPERTY IMPROVEMENTS ASSIGNED:

The following real property improvements are assigned to the Concessioner for use in conducting its
operations under this CONTRACT:

Building Number Description

70 Jordan Pond House Restaurant (13,040 s.f.)

Jordan Pond House Gift Shop (3,782 s.f.)

72 Thunder Hole Information Center (398 s.f.)

280 Cadillac Mountain Information Center (1,291 s.f)
and Restroom

76 Jordan Pond House Storage Shed (192 s.f.)

279 Jordan Pond House Dormitory (7,058 s.f.)

Effective

UNITED STATES OF AMERICA

By
Marie Rust

Regional Director, Northeast Region
National Park Service
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LAND ASSIGNED:

1) Cadillac Mountain Information Center: In addition to the square footage assigned for merchandising
and visitor orientation operations, the Concessioner is assigned the grounds within fifty (50) feet of
the building on all sides. (This site is not identified on the Land Assignment Map.)

2) Thunder Hole Information Center: In addition to the square footage assigned for merchandising and
visitor orientation operations, the Concessioner is assigned the grounds within fifty (50) feet of the
building on all sides. (This site is not identified on the Land Assignment Map.)

3) Jordan Pond House Complex: The land and building assignment for the Jordan Pond House complex
is illustrated on the attached map. The buildings consist of the gift shop and restaurant, and the
storage/tool shed. The Concessioner is also assigned the employee dormitory and associated parcel of
land (approximately one and one-half acres) situated directly south of the Carriage Road Gate and
fronted by the Park Loop Road.

The assigned grounds at Jordan Pond are described generally as follows:

The area bounded by the Carriage Road on the South and West; by the edge of the maintained grassy
lawn on the North; and by the main Park tour road on the East.
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EXHIBIT E

ASSIGNED GOVERNMENT PERSONAL PROPERTY

Government personal property is assigned to the Concessioner for the purposes of this CONTRACT as
follows:

NONE

Effective

UNITED STATES OF AMERICA

BY:

Marie Rust

Regional Director, Northeast Region
National Park Service
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EXHIBIT F

CONCESSIONER CONSTRUCTION, MAJOR REHABILITATION, AND REPAIR AND
MAINTENANCE PROJECT PROCEDURES

A. Introduction

This exhibit presents step-by-step procedures for the administration of Concessioner building projects
(construction, major rehabilitation, and repair and maintenance projects) within the park Area. Important
terms are defined first. Project planning and design are presented second, followed by guidelines for
project supervision. All projects undertaken by the Concessioner require a coordinated effort between the
Concessioner and the Superintendent. This exhibit applies to the building of new structures or facilities,
major rehabilitations, and the repair and maintenance (“R&M projects™) of existing Concession Facilities
that change the nature, appearance or value of existing Concession Facilities. Rehabilitation projects that
are not major rehabilitations as defined in the Contract are considered as R&M projects. Facility
operations, custodial and preventive maintenance and maintenance needed for facility operations are not
considered R&M projects subject to these procedures. Repair and maintenance is also not to be
considered as a project subject to these procedures when the activity does not change the nature,
appearance or value of existing Concession Facilities. All projects must be proposed, approved, and
accomplished under these procedures. In the event of any inconsistency between this exhibit and the
main body of this CONTRACT and Exhibit A, the main body of the CONTRACT and Exhibit A will

prevail.

In accordance with the Contract, only certain new construction and major rehabilitation projects may
qualify for leasehold surrender interest (LSI). Following these administrative procedures for both LSI
and non-LSI projects will enable NPS to approve LSI, as well as to ensure that all requirements of law
and NPS policy are undertaken with respect to any project.

In addition, these procedures will enable the appraisal of LSI to occur in an orderly way. The
documentation collected and organized by the use of these guidelines will provide a record of decision or
“paper trail” of project development and implementation that will assist the park and concessioner in
future planning and facility appraisal.

All project activities shall be directed and managed as presented in the “Annual Construction and Repair
and Maintenance Management Plan" (CMP). In addition to these activities, the CMP is also to present
scheduled project development and implementation, as presented below under Item C, Project Planning
and Design, paragraph 1. Individual projects included in the CMP will be authorized by NPS through an
approved Project Statement (PS). '

Projects may be required to be reviewed under the National Environmental Policy Act (NEPA) of 1969,
as amended. Projects within historic and culturally significant areas may require certain building
management methods established under the National Historic Preservation Act of 1966, as amended. All
construction shall comply with codes and building requirements adopted by NPS, including without
limitation and where applicable, the most recent International Building Code (IBC), National Fire
Protection Association (NFPA) codes, the Americans with Disabilities Act (ADA) requirements, and NPS
management policies.
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The Concessioner is responsible for all aspects of project development and implementation. The role of
the NPS is to provide direction, authorization and oversight. The Concessioner and the Park staff must
work closely together to successfully complete construction projects in a manner that achieves the goals
and objectives of the park Area and the NPS.

B. Definition of Terms

“Annual Construction and Repair and Maintenance Management Plan" (CMP): A written document
presenting all construction, major rehabilitation and R&M projects to be undertaken by the Concessioner
during the following calendar year after the final submittal date.

“Approved Project Documents”: Project drawings and specifications approved by the Park
Superintendent and used by the Concessioner to direct a contractor in the type, size and quality of
projects.

“Change Order”: A written agreement between the ”Construction Supervisor" and the Contractor or
Consultant that changes the contract documents or scope of project work as agreed upon contractually.

“Construction” : The removal or assembly of a building, road, utility or any other facility part or material
that changes the nature, appearance, or value of that facility.

“Construction Supervisor”: A Concessioner employee designated to administer and coordinate day-to-
day projects representing the interests of the Concessioner and NPS and assuring quality work is
performed that meets the design and specifications of the project. This person must have the authority to
direct the contractor in any way that may change the contractual agreement between the Concessioner and

the contractor.

“Conventional Design-Bid-Build Methods™: Construction developed and implemented under several
separate agreements managed and coordinated directly by the Concessioner.

“Contact Person™: A Concessioner employee designated as the person to contact with regard to a specific
matter, concern, Or issue.

“Facilitator”: A Concessioner employee designated to have the role of providing structure and agendas
for meetings with NPS and who records meeting discussions and outcomes.

“Guaranteed Maximum Price Design-Build Construction Methods™: An industry recognized type of
construction where project consultants and contractors form an agreement to work as one entity providing
facility construction in response to a developed request for proposal issued by the Concessioner.
(Reference: Design Build Institute of America).

“Licensed Contractor”: An entity performing construction certified or licensed by the State to perform
construction services within that State.

“Major Rehabilitation”: (Defined in the CONTRACT).

“Project Coordinator”: A Concession employee vested with the authority to direct consultants and
contractors in the expenditure of construction and R&M funds.

*** Acadia National Park ***
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“Project Statement” (PS): An agreemént between NPS and the Concessioner approved by the Park
Superintendent that authorizes the development and implementation of individual projects identified in a

CMP.

“Registered Technical Professionals™: Architects, engineers, or any subject area expert either certified or
licensed by the State to perform specialized services or certified by a widely recognized industry regulator
held responsible for quality and standard application of technical subject matter.

“Substantially Complete”: (Defined in the CONTRACT).

“Total Project Cost™: The total of all actual project expenditures (invoiced and paid) for completion of a
project.

“Total Project Price”: The total of all estimated project expenditures for completion of a project.

C. Project Planning and Design

(1) Submit an Annual Construction and Repair and Maintenance Plan (CMP). Before approval to proceed
with any project is granted by NPS, the Concessioner must submit a CMP for implementation the
following year. Some projects may require several years of planning and design before construction. The
purpose of the plan is to identify the need and tentative scope of projects a complete year in advance of
actual work to allow adequate time to prepare for project commencement. The CMP should include any
intended projects. Projects shown in the plan must include at least a project title; project concept
description; a brief statement of justification; and anticipated NEPA and Section 106 planning and
compliance established in collaboration with NPS staff.

(2) Notify NPS of Intent-to-Proceed. The Concessioner shall formally notify the Park Superintendent in
writing of intent to proceed with any facility planning, design and/or projects. The project must be
identified in the CMP the calendar year before to assist the NPS in sequencing and scheduling necessary
support staff. The time of notification shall be sufficiently in advance of any Concessioner budget
formulation to assure the requirements of the Park Superintendent are included in the project scope before
the project is funded. '

(3) Identify a Project Coordinator. The Concessioner project coordinator must be identified for each
project. This person should have the authority to obligate project expenditures and hire and direct
consultants and contractors, and concessioner support staff.

(4) Prepare a proposed Project Statement (PS). Arrange and facilitate a project planning conference with
NPS staff and prepare a proposed PS to be submitted to the Park Superintendent for review. The
conference should be performed on the proposed project site, if needed.

(a) Conference goal and product. The primary goal of the conference is to clearly identify the project
concepts and scope at sufficient detail to carry the project through to completion without significant
deviation from an approved PS. The product of the conference should be an approved PS prepared by the
Concessioner resulting from collaboration between the Concessioner and the Park Superintendent.
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(b) Project Statement Content. The PS shall include the following as a minimum: Project description;
Justification; scope of work, including NEPA and Section 106 planning and compliance; estimated Total
Project Price; proposed schedule; milestones of NPS design review and third party project inspection and
certification. The elements of the PS will function as check points of accountability and will vary in
frequency and scope, contingent upon the nature, complexity and scope of the proposed project.

(c) Leasehold Surrender Interest. If the Concessioner seeks leasehold surrender interest as a result of a
construction project, the Concessioner must request and receive the written approval of the proposed
construction project by the Park Superintendent in accordance with the terms of this leasehold surrender
interest concession contract. An estimate of the amount of leasehold surrender interest shall be identified
in advance if the Concessioner requests leasehold surrender interest. The estimated leasehold surrender
interest costs shall be separately identified as part of the Total Project Price and substantiated, if
requested, with written and competitively acquired price proposals or construction contracts. Not all
projects qualify for LSI. LSI is only granted under the terms of this CONTRACT, including, without
limitation, its Exhibit A.

(d) Methods of Establishing the Expected Value of Leasehold Surrender Interest. A number of methods

are available to estimate the Concessioner's leasehold surrender interest as long as eligible direct and
indirect costs are specified. The methods of identifying the expected value of leasehold surrender interest
include guaranteed maximum price design-build construction methods, conventional design-bid-build
methods, and construction price estimates professionally prepared by subject area experts.

(e) Professional Services and Construction. The Concessioner must assure the park in its project statement
that for any project requiring professional services, such services shall be acquired from appropriate
registered technical professionals. Licensed contractors shall perform all project work unless otherwise
approved in writing by the Superintendent. The Concessioner shall provide for registered technical
professionals to perform project inspection and/or facility certification, or any other service needed for
project implementation at the request of the Park Superintendent.

(f) NPS Operations. Any aspect of the proposed project where the scope of work interfaces with NPS
operations such as utility service connections or road maintenance operations must be clearly identified in
the PS.

(5) Submit Project Statement for NPS Review. The proposed PS shall be submitted in written
correspondence from the Concessioner to the Park Superintendent requesting review. A PS signed by the
Park Superintendent constitutes official authority for the Concessioner to continue further project
development to the level specified in written correspondence from the Superintendent. The Concessioner
may obtain authority to complete a project when sufficient planning and design has been completed to
meet the interests of the park. Projects that do not have the level of required planning are likely to receive
only conceptual approval with authorization to proceed with further planning and/or design as required to
assure park objectives are met.

(a) Project Statements Containing Claims for Leasehold Surrender Interest. A PS must present an estimate
of project expenditures to be claimed for LSI purposes. The eligibility of any expenditures for LSI will

not be identified until all project planning is complete to the satisfaction of the Park Superintendent,
including NEPA and Section 106 compliance, if required. An approved PS serves only as a guide for
further project development to the level specified in the PS. The Park Superintendent shall only approve
final LSI costs after project completion and written project close-out.
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(b) Design Required for Leasehold Surrender Interest Eligibility and Value. The Park Superintendent may
require an appropriate level of design to determine whether a project is eligible for LSI, and if so, its
estimated cost. The level of project planning and design required may include completion of concept
design, schematic design, or preliminary engineering design, to clearly identify the elements eligible for
LSI. Some projects may require the completion of construction drawings and specifications before the
proposed LSI is documented to the satisfaction of the Park Superintendent. All improvements for which
LSI is claimed must be defined in record “as-built" construction drawings and specifications when the
Concessioner submits its request for LSI at Project Close-out.

(6) Establish a Project File. A file of all project documents shall be held by the Concessioner as a
chronological audit trail of all project decision-making activity for each project from concept
development to completion and NPS acceptance. Each project shall be identified with a unique project
number assigned by the Park. All documents entered into the file should have the project identification
number clearly displayed on it as part of document identity.

(a) Leasehold Surrender Interest Project File. The Project File will become an LSI project file when the
Concessioner requests approval of LSI. It shall be established and maintained by the Concessioner and
shall include all of the documents identified in section 6(C) of this Exhibit. This file shall be submitted at
the time of Project Close-out to the Park Superintendent as the basis for the leasehold surrender interest
request. As part of this file, the Concessioner must maintain auditable records of all expenditures
attributable to each project and have them available for review if requested by NPS personnel. Invoices
shall contain sufficient information to identify the tasks completed or products delivered as agreed upon
in contracts presenting a full scope of work. The file shall clearly provide a “paper trail" between
expenditures eligible for LSI purposes and the payment of those expenses.

(b) Typical Project File. The organization of a typical project file is presented in the following sections:

Section A. Project Statement. The approved PS, scope of work, and a copy of the notice-to-proceed letter,
authorizing planning and design, sent to the Concessioner by the Park Superintendent should be filed in
this section.

Section B. Planning. This section should contain documents pertaining to any project planning. Typical
documents include those produced for NEPA and Section 106 compliance. Also contained in this section
should be any concept design, preliminary design, or schematic design correspondence and documents.
When the Park Superintendent grants approval for any of the above stages of project development,
correspondence from the Park Superintendent should be filed in this section.

Section C. Assessment. This section should contain a record of any assessment performed during project
implementation. Soil, vegetation, floodplain, structural, electrical assessments, for example, should be
filed in this section. Any other existing site or facility investigative reports, and all quality assurance
documents such as third party project inspection, testing and certification should also be filed in this
section.

Section D. Design. This section should contain a record of documents produced and decisions made
during the design phase of a project. The design phase typically occurs when project activity has shifted
from conceptual discussion to organizing detailed direction provided to a contractor for construction.
Correspondence from the Park Superintendent providing design approval should be in this section.
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Section E. Project Work. This section should contain a record of decisions made during project work. The
letter from the Park Superintendent granting notice-to-proceed with the project should be in this section.
All contractor proposals, change-orders, design modification documents, daily construction activity
records, weekly meeting minutes, etc. should be in this section. Documentation for larger projects should
be organized according to subcontractor activity or standard specification enumeration. The final
document filed in this section should be the NPS correspondence sent to the Concessioner providing
project acceptance and close-out.

Section F. Financial. This is a very important section where a copy of all contracts and contract
modifications should be filed. It is important to assure that all expenditures are accounted for. All
expenditures must have sufficient supporting documentation cross-referenced with documents in other
file sections, if necessary. Monthly financial detail reports shall be prepared and filed in this section with
copies of all project budget documents. This section must contain all correspondence supporting LSI with
appropriate cross reference to other sections for clarity of the LSI “paper trail.” (For example, cross
reference tabs). Also contained in this section shall be a copy of the project acceptance and close-out
letter from the Park Superintendent that specifies the amount of leasehold surrender interest, if any,
applicable to the project.

Section G. Photo Documentation. Complete documentation, including before-and-after photos, records
of any special situations or conditions requiring changes, documentation of methods used, etc., should be
kept to support requests for LSI and to assist future maintenance and/or appraisal efforts. Photographic
documentation is also usually required for modifications to “listed” historic structures. To be most useful,
photos should be filed with the documents they support.

(7) Submit Resource Compliance Documents for Review and Approval. During development of the

project statement, responsibility for compliance work will be established. The Concessioner must request
the participation of NPS staff early in project planning to assure uninterrupted project implementation.
Development of compliance documentation must occur as soon as possible. Every effort shall be made to
perform compliance document preparation tasks concurrently with project planning and design.

(a) Historic/cultural compliance. Historic and cultural compliance document approval is required for
property listed in or eligible for inclusion in the National Register of Historic Places. Any undertaking
affecting property listed shall be performed in accordance with The Secretary of the Interior's Standards
for Rehabilitation & Hlustrated Guidelines for Rehabilitating Historic Buildings". The Concessioner must
document proposed actions using the ”XXX Form" (available from the National Park Service) before any
work occurs for any project that may affect a historic structure, historic district, cultural landscape,
archeological site or historic object or furnishing. Compliance will usually require the preparation of at
least "assessment of effect" drawings and specifications to the level of final documents if required.
Compliance shall carry through to submission of the “Construction or R&M Completion Report” for
many projects where significant changes are made to the historic structure and/or landscape. Therefore,
compliance document approval usually will not occur until after submission of project documents. In-park
historic compliance review and approval will require at least several weeks from date of submittal. Where
submittal is made to the State Historic Preservation Officer or the Advisory Council on Historic
Preservation, additional time will be required before approval may be given. This may be performed
concurrently with approval of project documents.
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(b) Ground disturbance. Where ground disturbance will take place submittal of drawings that show area
and depth of proposed ground disturbance will be required. Submittal of this document early in project
planning is recommended. All project documents that include soil disturbance shall have the following
specification included within them:

“Petroglyphs, artifacts, burial grounds or remains, structural features, ceremonial, domestic, and
archeological objects of any nature, historic or prehistoric, found within the project area are the property
of and will be removed only by the Government. Should Contractor's operations uncover or his/her
employees find any archeological remains, Contractor shall suspend operations at the site of discovery;
notify the Government immediately of the findings; and continue operations in other areas. Included with
the notification shall be a brief statement of the location and details of the findings. Should the temporary
suspension of work at the site result in delays, or the discovery site require archeological studies resulting
in delays of additional work for Contractor, he/she will be compensated by an equitable adjustment under
the General Provisions of the contract."

(c) Archeological Monitoring. Monitoring project activity is a requirement of cultural compliance when
“significant ground disturbance occurs during project work. Any cultural resource monitoring required
shall be performed under the direction of the NPS. The NPS shall be notified sufficiently in advance of
the need for a monitor and will assist the Concessioner in making arrangements for the services of an
archeological monitor at the expense of the Concessioner, if the NPS is unable to provide the expertise.

(d) National Environmental Policy Act (NEPA) compliance. NEPA compliance document approval is

required before any construction or R&M project occurs for any project that has an impact on the
environment. Projects requiring compliance will be identified by the NPS early during project planning.
The actual review period length may vary widely depending on the nature, scope, and complexity of the
project elements that relate to resource compliance. Projects that have an insignificant effect on park
resources usually require a “categorical exclusion" determination--a process that may require sufficient
extended lead-time from submittal of review documents. Projects having a significant effect on park
resources or that are not part of other NEPA compliance documentation may also require a longer period

of implementation.

(8) Submit Project Documents (PDs) for Review and Approval. The Concessioner shall submit PDs for
review and approval to establish project activity for approval by the Superintendent. Approved PDs
establish the full scope of the project and the quality of work to be performed by the Concessioner. The
scope of the documents required will be identified in the PS. The scope and detail of the documents will
vary depending on the nature and complexity of the project. “Manufacturer's cut-sheets" may be all that is
required for some R&M projects, and for others, complete detailed drawings and specifications may be
required. The Concessioner is responsible for the technical accuracy and completeness of PDs and shall
provide the technical review as needed to assure compliance with all applicable federal, state and local
statutes, codes, regulations and appropriate industry standards. Any exception to this will be by written
authorization from the Superintendent.

(9) Submit a Project Estimate and Schedule. An estimate of the Total Project Price and completion
schedule shall be submitted to the Superintendent before work begins. This is a revision of the Total
Project Price and completion schedule estimated in the Project Statement. It is based on the best
information available identified during project planning and design.
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D. Project Management Procedures

(1) Identify a_Project Supervisor. A Project Supervisor shall be identified and vested with the authority to
direct the contractor on behalf of the Concessioner. The NPS will direct its communication concerning the
nature and progress of day-to-day project activity to this person. This person should have full
responsibility for assuring that all construction complies with the approved Project Documents and
specified code compliance. The NPS should not take any responsibility for projects until Project Close-
out and Acceptance when the NPS receives certification of completed work performed in compliance
with Project Documents and all specified codes.

(2) Submit a Total Project Price for Review.

(a) All projects completed under the terms of this Contract where LSI is requested shall include submittal
of a Total Project Price in writing to the Superintendent for review.

(b) Where no LSI is requested, the Total Project Price is provided as an informational item. Formal
approval by the Superintendent is not required.

(3) Notice-to-Proceed with a Project. A “Notice-to-Proceed™ with a project will be issued when all
submittals requested by the Park Superintendent have been reviewed and approved. The Notice-to-
Proceed must be received by the Concessioner in writing before any project work occurs.

(4) Hold a Pre-Project Conference with the Contractor. The Concessioner shall arrange and facilitate a
pre-project conference as needed or as requested by the NPS with the Contractor. The purpose of the
conference is to provide the NPS the opportunity to meet the Contractor and confirm that the Contractor
has full understanding and knowledge of all work to be performed. In addition, the conference provides
the opportunity to confirm established communication linkages between the Concessioner, the Contractor
and the NPS. Any questions the Contractor may have regarding any matter of the project or anything
about Area access, rules and regulations may also be discussed.

(5) Submit Project Activity Reports (as required). A record of project activity shall be provided by the
Concessioner on all approved projects. The scope and frequency of performing this documentation shall
be identified upon submittal of PDs for Park approval. The Concessioner is responsible for the accuracy
and completeness of all design and completed projects.

(a) Content. Project activity reports shall summarize daily project activity recording important
observations and decisions. It shall also identify project expenditures to date if required for leasehold
surrender interest purposes. The reports shall identify any changes to the approved PDs either by change
order or any other variance from approved PDs. The NPS shall be notified immediately, if a change is
likely to occur in the Total Project Price where the project involves LSI. (See discussion below for review
and approval of change orders and contract modifications.)

(b) Regulatory code compliance and project inspection (as required). Inspection reports specifically

addressing regulatory code compliance and adherence to PDs will be required, at the request of the
Superintendent, during certain stages of the work. Independent industry certified inspectors or registered
professional subject area experts shall perform all inspections and project component certification.
Inspection reports shall be prepared that include all findings and results of code compliance inspection.
Section and paragraph of applicable codes shall be referenced when deficiencies are noted.
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Recommendations presenting remediation shall accompany line item deficiencies in the report. All
inspection reports shall be included in the final project completion report submitted before project
acceptance by the Superintendent.

(6) Submit Requests for Changes in Approved Project Documents. The Superintendent's approval will be
required before any significant changes are made to the project scope during the completion of projects,
as identified in the approved PDs. The Concessioner shall provide the NPS with written notification
immediately upon identifying the need for a change in project scope that effects any of the items listed
below. The written notification shall include a request for change in the approved PDs complete with
justification and explanation of effect of change on all other aspects of project design and work. Requests
for any significant changes in the approved PDs shall be reported in project activity reports with
attachment of any documentation requested. Changes in approved project scope during the work that will
require review and approval of the Superintendent include the following:

(a) Changes affecting natural, cultural and/or historic resources;
(b) Changes in designated visual appearance;
(c¢) Changes in the interface with NPS utility and/or road facility maintenance operations;

(d) Changes in project scope and/or the estimated leasehold surrender interest, as required for facility
improvement projects.

(e) Proposed changes where natural or cultural/historic resources are involved may require a significant
period of review depending on the complexity of the concern.

(7) Submittal of Change Orders for Review and Approval (for Leasehold Surrender Interest only). When
one of the five factors listed above exists, the Concessioner shall submit, for the review and approval of
the Park Superintendent, documentation justifying the proposed changes. The Concessioner shall also
submit a revised Total Project Price for each proposed change, as needed, indicating the proposed change
in estimated LSI. All change orders or any other means of directing the Contractor that may have the
effect of increasing the Total Project Price will require the Park Superintendent's review and approval, if
the project has L.SI implications.

(8) NPS Project Inspection. The project will be inspected periodically by a representative of the Park
Superintendent. The purpose of these inspections is not in lieu of or in any way a substitute for project
inspection provided by the Concessioner. The responsibility to assure safe, accountable project activity
and for providing the contractor with direction to fulfill the full scope of approved work is the
responsibility of the Concessioner.

(9) Project Supervision Documents. Project drawings and specifications must be kept on the project site
complete with any design or project modifications, in a well-organized form. The Construction

Supervisor shall keep a current “red-line" copy of approved PDs updated daily showing any changes. In
addition, a well-organized file of submittals required in the approved PDs and approved where required
by professional Architects and/or Engineers must also be kept on the project site with the PDs for periodic
inspection by NPS staff.

*%* Acadia National Park ***
**%* Northeast Region - National Park Service ¥***

93



Exhibit F

Project Procedures
CC-ACADO001-02
Page 10

(10) Substantial Completion Inspection and Occupancy. Joint inspection by the NPS and the concessioner
will occur upon notification that the project is substantially complete. A “punch list" of work items will be
formulated and performed to “close-out" the project. The Superintendent, in writing will accept the
project, when the “punch-list™ items are completed. The Concessioner is not to occupy the facility until
authorized in writing by the Park Superintendent.

(11) Requesting Approval of Leasehold Surrender Interest. Upon substantial completion of a project, as
determined by the Park Superintendent, the Concessioner must provide the Superintendent a written
schedule of requested LSI eligible costs incurred, which becomes the Concessioner's request for LSI
approval. The project file, containing actual invoices and the administrative record of project
implementation, must support these expenditures and shall be submitted to the Park Superintendent for

-review with the request. If requested by the Park Superintendent, the Concessioner shall also provide
written certification from a certified public accountant regarding the LSI costs. The certification must
comply with the requirements of Exhibit A of this Contract.

(12) Project Completion Report. Upon completion of any project, the Concessioner shall submit a Project
Completion Report to the NPS. The completion report shall include the Total Project Cost; before-and-
after photo documentation; warranties; operation and maintenance manuals, if required; all inspection and
certification reports; and “as-constructed" drawings (see item section C(13) below). Projects where LSI is
requested may require the submittal of any other similar documents deemed by the NPS necessary to
establish complete project documentation. The level of documentation requested may also include
adequate photo-documentation provided during construction to record significant unforeseen site and
construction conditions resulting in changes to approved PDs and the approved Total Construction Price.

(13) “As-Constructed Drawings”. The “as constructed™ drawings included with the Project Completion
Report for all projects shall be full-size archival quality prepared in accordance with NPS management
policies and must be submitted before project acceptance by the National Park Service. At least two half-
size sets of drawings shall also be provided. The drawings establishing LSI shall provide a full and
complete record of all “as-constructed” facilities including reproduction of approved submittals and
manufacturer’s literature documenting quality of materials, equipment and fixtures in addition to a record
set of project specifications approved for construction.

(14) Request Project Acceptance and Close-out by the Superintendent. The Concessioner shall request
project acceptance by the Park Superintendent either at the time of submittal of the Project Completion
Report or at any time thereafter. Project acceptance will be contingent upon fulfillment of all requested
project completion work tasks and submittal of all project documentation in accordance with these
guidelines and as requested by the NPS. Until receiving formal written project acceptance and close-out
from the Park Superintendent, the Concessioner retains full responsibility for all project construction
activity and liability for both completed and uncompleted work. For LSI projects, the project close-out
letter issued by the Superintendent will specify the granted amount of LSI value resulting from the

project.
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LEASEHOLD SURRENDER INTEREST AS OF THE EFFECTIVE DATE OF THIS

CONTRACT

Pursuant to Section 9(c)(2), the Concessioner’s leasehold surrender interest in real property improvements
as of the effective date of this CONTRACT, if any, is as follows:

NONE
Effective
CONCESSIONER UNITED STATES OF AMERICA
BY: BY:
Name Marie Rust
Title Regional Director, Northeast Region
Company National Park Service
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Introduction

This Maintenance Plan between (hereinafter referred to as
the "Concessioner") and the Director of the National Park Service through the
Superintendent, Acadia National Park (hereinafter referred to as the "Service") shall serve
as a supplement to Concession Contract CC-ACAD001-02 (hereinafter referred to as the
"CONTRACT"). It sets forth the maintenance responsibilities of the Concessioner and
the Service with regard to those lands and facilities within Acadia National Park that are
assigned to the Concessioner for the purposes authorized by the CONTRACT.

In the event of any apparent conflict between the terms of the CONTRACT and this
Maintenance Plan, the terms of the CONTRACT, including its designations and
amendments, shall prevail.

This plan shall remain in effect until superseded or amended. It will be reviewed
annually by the Superintendent in consultation with the Concessioner and revised as
determined necessary by the Superintendent of Acadia National Park. Revisions may not
be inconsistent with the terms and conditions of this CONTRACT. Revisions must be
reasonable and in furtherance of the purposes of this CONTRACT.

Maintenance of Concessioner Facilities

The Concessioner is required by the terms of the CONTRACT to maintain the facilities
used in a manner that is considered satisfactory by the National Park Service. It is the
purpose of this Maintenance Plan to help define the necessary maintenance requirements
and to define the maintenance relationship between the Concessioner and the National
Park Service. Both the Concessioner and the Service have specific responsibilities as
outlined in the CONTRACT and this document. The Service's responsibilities are subject
to the availability of appropriated funds.

Terms Used In This Agreement
“Concession Facilities”: As defined in the Concession CONTRACT.

“Assigned Areas”: Assigned areas are lands within Acadia National Park, as defined by
the Land Assignment Map in Exhibit “D” to the CONTRACT. These lands contain
improvements and support facilities used by the Concessioner. The Concessioner has
specific responsibilities, defined below, regarding the condition of these lands, together
with the facilities, improvements and landscapes on them. The Land Assignment Map
may also contain comments addressing maintenance responsibilities specific to an area.

“Exterior’”: Exterior refers to structures, foundations, exterior walls and surfaces, roofs,
porches, stairways, and other structural attachments. This includes all equipment,
walkways, trails, parking lots, and other improvements, as well as the lands, landscapes,
and utilities within the assigned area of responsibility.

“Interior”: Interior refers to the area of structures inside the external walls and under the
roof, including doors and window frames. This also includes all equipment,
appurtenances, improvements, and utility systems that penetrate the walls, roof, or
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foundation.

“Maintenance”: The preservation and upkeep of real or personal property in as nearly as
1s practicable to the originally constructed condition, and if applicable, its subsequently
improved condition. Maintenance includes operational cyclic repair and rehabilitation of
designated areas, facilities, infrastructure, equipment, and their component parts--up to
and including replacement if necessary--to provide a safe, sanitary and aesthetically
pleasing environment for park visitors and employees.

“Operations”: Operations refers to all aspects of activity by the Concessioner authorized
under the concession CONTRACT. Operations include all services provided to the public
and all non-public actions necessary to support those authorized services.

“Repair”: Repair is defined as the act of correcting an unsatisfactory physical condition.

Replacement is an aspect of repair and may be a necessary and/or an economically sound
approach to repairs. Repair is an aspect of maintenance, and the objective of repair is the

same as the objective of the general act of maintenance as defined above.

Annual Maintenance Inspections

The Service and Concessioner shall conduct an annual joint inspection/review of
Concession Facilities assigned to the Concessioner to determine what maintenance work
is necessary, and if the facilities comply with applicable state and federal laws,
regulations, guidelines, rules, codes, and policies. This review shall take place on a
schedule to be established by the Service in consultation with the Concessioner.

Based upon the annual review, deficiencies noted on periodic evaluations (see Operating
Plan), and needs identified by Concessioner staff, the Concessioner shall prepare a list of
maintenance needs and an annual maintenance program proposal to submit for Service
approval by December 1 of each year. This program will list specific projects and the
manner by which the Concessioner intends to execute its maintenance responsibilities
during the following year.

Concessioner's Responsibilities
The following sections identify the responsibilities of the Concessioner.

A. Concession Facilities

The Concessioner shall maintain and repair all Concession Facilities assigned to
the Concessioner except as noted under "Service Responsibilities."

The Concessioner's maintenance responsibilities include, but are not limited to:
lands, landscaping, and drainage structures; all improvements resting on the lands
(buildings, walkways, trails, parking areas, pavement markings, fences, curbing,
culverts, etc.); underground storage tanks and associated mitigation if needed;
intrusion and fire alarm systems; interior and exterior lighting systems; fire
suppression systems; utility and utility distribution systems; structural elements
and surfaces (roofing, flooring, windows, doors, porches, etc. including hazard
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abatement); heating and cooling systems; and all installed fixtures and
miscellaneous equipment.

The Concessioner will carry out general preventative and cyclic maintenance and
emergency repair in a timely manner to ensure that all Concession Facilities
assigned to the Concessioner achieve the basic goals described by the
Concessioner Review Program and applicable codes and guidelines.
Maintenance will be carried out as follows:

1. Codes: The Concessioner shall comply with all applicable federal,
state, and local codes, including but not limited to, the Uniform Building
Code, the Uniform Federal Accessibility Standards, the Uniform
Plumbing Code, the National Electric Code, and the National Fire
Protection Association's (NFPA) Life Safety Codes; unless a written
exception has been provided by the Superintendent.

2. Gas, Oil, and Steam Systems: Installations and appliances comply with
NFPA No. 54 — Installation of Gas Appliances and Gas Piping.

3. Painting:  To maintain the appearance of the structures, exterior
painting shall be performed on a seven-year cyclic basis or more often if
needed to provide adequate protection to the structure. Interior painting
shall be performed on a five-year cyclic schedule or more often if needed
to maintain a good appearance. The Service must provide advance
written approval for lengthening intervals or change of paint color.

Painting or treating with a seasonal preservative as applicable all porch, -
deck, and walkway surfaces. j

4. Interior Systems: The Concessioner shall operate, repair, and replace .
lighting, heating, and cooling systems. The Concessioner shall clean and N
inspect all chimneys, fireplaces, stoves, and exhaust ducts prior to each
operating season. The concessioner shall also provide and install any
needed covers for chimneys during winterization of the building. |

5. Interior Surfaces: The Concessioner shall provide routine cleaning of
interior walls, floors, woodwork, ceilings, fixtures, and appliances within
assigned buildings. Floors are cleaned daily in visitor use areas and in
food preparation areas. Coverings (tile, etc.) are clean and protected with
acceptable materials. N

6. Interior surfaces are finished in an acceptable manner, free of peeling,
blistering, cracking and loose plaster. Are free of insects, rodents or [
bacterial infestation and defects caused by improper environmental |
conditions. o

Rest room facilities are kept clean and sanitary, and well stocked with |
supplies. :
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Storage rooms are free of dirt, trash, and debris. Supplies are neatly
stored.

Furnishings: Are safe, serviceable and usable for their intended
purposes. Benches are clean, free of cracks, breaks, splintering, loose
fasteners, and all metal parts are free of rust and corrosion.

Utility Systems:  The Concessioner shall operate, repair, and replace all
interior and exterior utility systems within Concessioner land
assignments as described herein or shown and described on Land
Assignment Map. Utility systems will not be extended or altered without
prior written approval of the Superintendent or Chief of Visitor Services.
This does not include routine or minor maintenance such as replacement
of system components with like kind.

Food Service Equipment:  All equipment used in food service
operations, including but not limited to dishwashers, refrigerators,
freezers, and serving tables, will comply with safety, public health, and
sanitation codes.

Safety Equipment: The Concessioner will provide and maintain safety
devices, fire detection and suppression equipment, and such additional
appurtenances as are necessary for the protection of the employees and
the public as well as assigned Concession Facilities by complying with
all applicable county, state, and federal codes.

Fire Equipment: The Concessioner is responsible for all hose boxes,
fire hose, standpipes, and extinguishers within its assigned area of
responsibility, and shall inspect the equipment on a regular basis to
ensure proper working order and compliance with the NFPA Life Safety
Code.

Roofs: As roof materials are replaced, type A materials will be used to
maximize the fire protection provided to structures assigned to the
Concessioner.

Have snow removed before the critical depth is reached.

Structures or parts of roof structures are not jeopardized by adjacent
vegetation.

Drainage: Gutters, downspouts, roof drains, sub-surface tile, floor
drains, etc. are free of obstructions and all openings clear. Surfaces
(paint, galvanized, etc.) are sound and prevent or retard deterioration.

Winter Closures: The Concessioner shall provide winter bracing in
unoccupied buildings as needed to avoid damage to structures. The
Concessioner shall install shutters on all windows that are susceptible to
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snow damage. Shutters shall be neatly made and fitted and shall match
the color of the structure to which they are affixed.

15. Concessioner Housing:  The Concessioner will carry out general
maintenance and repair of employee housing structures on a timely basis
to ensure that employee housing are well maintained. The Concessioner
will inspect and clean heating systems on a cyclic basis and prior to
initial occupancy. The Concessioner shall monitor employee housing for
compliance with fire, health and safety codes and Service policies and
guidelines.

Underground Fuel Storage Tanks

The Concessioner shall monitor, test, maintain, repair, upgrade, replace as
necessary, remove assigned tanks, and mitigate any soil or ground water
contamination in accordance with federal, state, and county regulations.

The Service must approve all plans for any work involving underground storage
tanks, tracer probes, monitoring wells, removal of contaminated soil, ground
water remediation work, etc. The Concessioner must comply with all federal,
state and local regulations regarding hazardous waste or soil disturbance.

Hazardous Materials

The Concessioner shall maintain health and safety standards and take necessary
mitigative and corrective measures to assure healthy working and living
environments in all assigned buildings and improvements. Hazardous materials
shall be handled in accordance with OSHA 29 CFS, 1910 and 1926, and be part
of the Concessioner's Risk Management Program. Examples of hazardous
materials requiring special management controls include asbestos, radon, and
lead-based paint. The Concessioner shall obtain Service approval before using
chemicals, pesticides, and toxic materials. Applications and methods of use shall
conform to federal, state, and county laws, and applicable codes, policies, and
guidelines.

The Concessioner will properly clean, mitigate, and remediate all unauthorized
discharges of hazardous materials or non-hazardous chemical and biological
products released from fleet and public service vehicles and/or stationary
sources. Response shall be consistent with guidelines established within
applicable Federal, state, and local regulations. When a spill, leak, or other
release occurs, the Concessioner shall notify the Service as soon as possible
without impeding cleanup.

Signs

The Concessioner will install, maintain, and replace all interior and exterior signs
relating to its operations and services within the assigned areas and directional
signs outside assigned areas that relate specifically to concession operations.
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Examples include identifying location of facilities, operating services and hours,
and the Concessioner's rules or policies.

The Concessioner shall ensure its signs are compatible with Service sign
standards. Sign size, style, color, and location shall be submitted for Service
approval prior to installation. No handwritten signs shall be permitted within the
Concessioner's area of responsibility except on a short-term, interim basis.

The Service may install signs within the areas assigned to the Concessioner.

Litter and Garbage

The Concessioner shall provide an effective system for the collection and
disposal of garbage and trash within its areas of responsibility. The Concessioner
shall keep assigned areas free of litter, debris, garbage, and abandoned
equipment, vehicles, furniture, or fixtures. Refuse storage areas and food
delivery areas will be maintained in such a way to minimize rodent activity, wild
animal intrusions and unpleasant odors. Refuse shall be stored in receptacles that
are covered, waterproof, and bear- and vermin-proof.

These containers will be kept clean, well maintained, and serviceable; sites will
be free of spills, waste, and odors. To prevent pest attraction and breeding, all
wet garbage from concession operations will be adequately bagged and tied or
stored in sealed containers. Waste must not accumulate in trash containers to the
point of overflowing. Trash containers shall be conveniently located and in
sufficient quantity to handle the needs of the area. The Concessioner will place
cigarette receptacles at heavy use locations within assigned areas.

Trash and garbage containers should be painted light brown or tan to distinguish
between Service receptacles which are dark brown. Paint color should be
approved by the Service prior to application.

All materials generated as solid waste must be removed from the park at the
Concessioner's expense and disposed of in an appropriate manner in an approved
site. Applicable state and/or county codes shall also be followed.

Recycling and Conservation

Source Reduction: The Concessioner will implement a source reduction program
designed to minimize its use of disposable products in its operations. Reusable
and recyclable products are preferred over "throwaways." Polystyrene and
plastics will be used as little as possible, and then only polystyrene not containing
chlorofluorocarbons. Where disposable products are needed, products will be
used which have the least impact on the environment. The use of post-consumer
recycled products whenever possible is encouraged.

Recycling and Beverage Container Programs: The Concessioner shall implement
a recycling program that fully supports the efforts of the Service. Products to be
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recycled include but are not limited to paper, newsprint, cardboard, bimetals,
plastics, aluminum, glass, waste oil, antifreeze, and batteries.

Any beverage container deposits collected in excess of related operating
expenses will be used for environmental projects as approved in writing by the
Superintendent. An accounting of the beverage container deposits collected and
distributed will be provided to the Service on an annual basis.

Water and Energy Conservation: The Concessioner will implement water and
energy conservation measures for each of its operations. As new technologies
are developed, the Concessioner will explore the possibility of integrating them
into existing operations where there is potential for increased efficiency, reduced
water or energy consumption, or reduced impacts on the environment.

Grounds and Landscaping

The Concessioner shall conduct their activities in a manner which minimizes
impacts on the natural or cultural environment. Chemicals, pesticides, and toxic
materials and substances will be used as a last resort in an Integrated Pest
Management program and be pre-approved by the Service.

Lawns are generally uniform in appearance, attractive, and healthy and free of
bare spots, stumps, trash, branches, clippings, and other debris.

Ground cover damage from overuse is kept to a minimum and bare spots are
reseeded.

Maintenance of trees and shrubs and other landscape features shall be according
to acceptable horticultural and agronomic practices. Felling of trees is prohibited
unless a damaged tree poses an imminent threat to persons or serious damage to
facilities.

The Concessioner shall ensure proper drainage control to protect landscapes,
native vegetation, structures, facilities, improvements, and equipment while
maintaining natural drainage patterns to the greatest extent possible.

Utilities

The Concessioner is responsible for contracting with independent suppliers to
provide electrical service, telephone service, and trash removal. The
Concessioner is responsible for the direct payment to these suppliers. The
Concessioner will pay for water used from on site well(s) at a rate determined
through comparability studies conducted by the park Administrative Officer and
reviewed by the Concessioner. Such water charges will be determined by direct
meter readings and will be presented for payment prior to November 15" of each
operating season. The Concessioner will be presented with comparative utility
analysis work sheets at the time of billing for review.
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As systems or equipment need to by replaced, serious consideration shall be
given to the use of products and technologies which reduce impacts, conserve
resources, and improve efficiencies, including electric peak load shedding and
the use of alternative fuels.

1.

Electrical: The Concessioner shall maintain all electrical lines and
equipment (conduit, fuses, panels, switches, transformers, lines, etc.)
down line from the meter within the Concessioner land assignment and
all fixtures (lamps, cords, and equipment) affixed to the secondary
electrical lines.

The Concessioner shall repair or replace any electrical system damage
within assigned areas and damage occurring beyond the Concessioner
assigned areas which results from negligence of the Concessioner and/or
its employees while working or operating concessioner equipment.

The Concessioner will ensure that all electrical circuits under its control
meet or exceed the standards of the National Electric Code.

The Concessioner shall develop and implement a plan to reduce its
consumption of electrical energy. This plan shall be annually submitted
to the Service for review and approval.

Plumbing : The Concessioner shall repair and maintain water service
and building plumbing systems down flow from the meter within the
Concessioner land assignment or as shown and/or described on Land
Assignment Map. The Concessioner shall repair or replace any damage
to the water system within assigned areas and damage occurring beyond
the Concessioner assigned areas which results from negligence of the
Concessioner and/or its employees while working or operating
concessioner equipment. The Concessioner shall also maintain all
fixtures attached to the water system within all buildings and structures.

The Concessioner shall implement water conservation measures as needs
arise. As replacement of fixtures is needed, the Concessioner shall
obtain and install low-flow and water conserving fixtures.

The Concessioner shall implement a cross-connection control program in
accordance with the most current version of the Acadia National Park
Water System Cross-Connection Control Regulations.

Piping is free of leaks, noise, and deterioration. Vent pipes are open, free
of debris, with odor minimized. Fixtures are clean, free of stains, odors
and breaks, and rest rooms are adequately stocked with supplies. Waste
water drain lines are properly equipped with air gap in discharge lines
between equipment and receiving sewer lines. Water lines running
above food preparation areas are insulated to eliminate the formation of
condensation which could drip onto food. A water quality which meets
Public Health Service standards is provided.
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Water Systems: Provide a continuous flow into the system which meets
existing demands in both quantity and pressure.

Provide water that meets U.S. Public Health Service drinking water
standards and State drinking water standards.

Provide chlorine residual levels which meet U.S. Public Health Service
requirements at the most distant point from where chlorine is applied.
Provide unobstructed distribution, free of leakage.

Valves, hydrants, and other related equipment operate according to their
intended purposes.

Water meters operate properly and aré maintained to minimize damage
due to freezing.

Sewage: The Concessioner shall repair and maintain all sewage lines,
connections, disposal systems, and appurtenances within the
Concessioner land assignment to the sewer collection main or as shown
and/or described on Land Assignment Map. The Concessioner shall
repair or replace any damage to the sewage disposal system within
assigned areas and damage occurring beyond the Concessioner assigned
areas which results from negligence of the Concessioner and/or its
employees while working or operating concessioner equipment.

The Concessioner shall maintain, repair, and replace fixtures attached to
the sewage disposal system (including sinks, toilets, urinals, and dish
washing equipment).

The Concessioner shall install and maintain grease traps as necessary to
assure that grease does not flow into wastewater systems. The Service
will bill the Concessioner to recoup costs for clearing or replacing
clogged sewer lines and cleaning lift station wet wells due to heavy
grease accumulation when directly related to the Concessioner's
operations. L

Telephone Service: The Concessioner shall contract directly with !
commercial telephone operators for phone service to its assigned
facilities. Agreements with commercial providers shall be in accordance o
with guidelines provided by the National Park Service. The
Concessioner shall be responsible for all on premise equipment and
wiring.

Seasonal Operations: The Concessioner will drain all water and sewer
lines that are defined above as the responsibility of the Concessioner and
take all necessary steps to prevent damage from freezing. All water and
sewer lines will be charged and tested for leaks prior to opening.
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The Concessioner shall comply with the Service's annual guidelines
when reopening and repairing drinking water distribution systems.

Fire Plan

The Concessioner will be responsible for developing a fire plan with appropriate
exit signs, and conducting a fire drill semi-annually for employees. Employees
should be drilled in assisting patrons to the closest exits, and acting as fire
wardens in the event of an alarm or an actual fire. Similar arrangements should
be in effect for the employee dormitory. The Concessioner shall contact the
Acadia National Park Safety Officer at least once a year for a fire inspection of
the building. Fire extinguishers must be inspected at least once a year. They
should be placed in appropriate locations, and comply with OSHA and NPS
standards.

Service Responsibilities

During the execution of any Service responsibilities indicated below, should the Service
disrupt areas or lands within the Concessioner's assigned lands, the Service shall provide
mitigative signing, barriers, and revegetative efforts as are needed.

The Service will interface with the Concessioner's maintenance program by executing the
following responsibilities. All obligations of the Service are subject to the availability of
appropriated funds.

A.

Concession Facilities

The Service will not maintain Concession Facilities assigned to the
Concessioner. The Service will provide staff review of Concessioner plans and
proposals, inspection and evaluation of Concessioner processes and programs,
and technical advice and assistance when requested and as resources allow.

Signs

The Service will install, maintain, and replace all regulatory signs. The Service
will provide direction and assistance to the Concessioner during the design and
installation of all approved signing.

Litter and Garbage

The Service will ensure, either through its own actions or through those of a
contractor, that reliable, regularly scheduled garbage pickup is available in the
park, except within Concessioner assigned areas.

The Service will provide direction and guidance to the Concessioner regarding
procedures and methods for keeping Concessioner refuse away from Park
wildlife.
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D. Grounds and Landscaping
Maintain all designated trails leading to the Concession Facilities.
Maintain the vista between Jordan Pond House and Jordan Pond. Vegetation wlll
not exceed six feet in height within the present open area.
Felling of trees to remove danger from possible falling and to maintain vista to
include removal of trees reaching eight feet in height.
E. Roads and Parking Areas
Maintain roadway and parking area pavement, striping and traffic signs.
F. Integrated Pest Management
The control of pests by chemical or other means is subject to park approval.
Procedures are outlined in the park's Integrated Pest Management Plan. Specific
problems can be referred to the park's Integrated Pest Management Coordinator.
Dated at Acadia National Park this day of ,
NATIONAL PARK SERVICE
Paul Haertel
Superintendent
Acadia National Park
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EXHIBIT I
INSURANCE REQUIREMENTS
I. INSURANCE REQUIREMENTS

The Concessioner shall obtain and maintain during the entire term of this CONTRACT, at its sole cost
and expense, the types and amounts of insurance coverage necessary to fulfill the obligations of the
CONTRACT.

All policies shall provide for the United States and the Concessioner to be coninsured and for the United
States not to be liable for any premium or deductible.

II. LIABILITY INSURANCE

The following Liability Coverages are to be maintained at a minimum, all of which are to be written on an
occurrence basis only. The Concessioner may attain the limits specified below by means of
supplementing the respective coverage(s) with Excess or Excess "Umbrella" Liability.

A. Commercial General Liability

1. Coverage will be provided for bodily injury, property damage, personal or advertising injury liability
(and must include Contractual Liability and Products/Completed Operations Liability).

Bodily Injury and Property Damage Limit $6,000,000
Products/Completed Operations Limit $6,000,000
Personal Injury & Advertising Injury Limit $6,000,000
General Aggregate $7,000,000

Fire Damage Legal Liability "per fire" $6,000,000

2. The liability coverages may not contain the following exclusions/limitations:

a. Athletic or Sports Participants

b. Products/Completed Operations

c. Personal Injury or Advertising Injury exclusion or limitation

d. Contractual Liability limitation

e. Explosion, Collapse and Underground Property Damage exclusion
f. Total Pollution exclusion

3. For indoor facilities where there may be a large concentration of people, the pollution exclusion may
be amended so that it does not apply to the smoke, fumes, vapor or soot from equipment used to heat the
building.

4. If the policy insures more than one location, the General Aggregate limit must be amended to apply

separately to each location, or, at least, separately to the appropriate NPS location(s).
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B. Automobile Liability

Coverage will be provided for bodily injury or property damage arising out of the ownership,
maintenance or use of "any auto". (Where there are no owned autos, coverage applicable to "hired" and
"non-owned" autos shall be maintained.)

Each Accident Limit $1,000,000
C. Liquor Liability

Coverage will be provided for bodily injury or property damage including damages for care, loss of
services, or loss of support arising out of the selling, serving or furnishing of any alcoholic beverage.

Each Common Cause Limit $6,000,000
Aggregate Limit $7,000,000

D. Excess Liability or Excess ""Umbrella" Liability

This coverage is not required, but may be used to supplement any of the above Liability coverage policies
in order to arrive at the required minimum limit of liability. If maintained, coverage will be provided for
bodily injury, property damage, personal or advertising injury liability in excess of scheduled underlying
insurance. In addition, coverage shall be at least as broad as that provided by underlying insurance
policies and the limits of underlying insurance shall be sufficient to prevent any gap between such

minimum limits and the attachment point of the coverage afforded under the Excess Liability or Excess
"Umbrella" Liability policy.

E. Environmental Impairment Liability

Coverage will be provided for bodily injury, personal injury or property damage arising out of pollutants
or contaminants (on site and/or offsite).

Each Occurrence or Each Claim Limit $1,000,000
Aggregate Limit $2,000,000

F. Special Provisions for Use of Aggregate Policies

At such time as the aggregate limit of any required policy is (or if it appears that it will be) reduced or
exhausted, the concessioner may be required to reinstate such limit or purchase additional coverage limits.

G. Self-Insured Retentions

Self-insured retentions on any of the above described Liability insurance policies (other than Excess
"Umbrella" Liability, if maintained) may not exceed $5,000.
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H. Workers Compensation & Employers' Liability

Coverage will comply with the statutory requirements of the state in which the concessioner operates.
1. PROPERTY INSURANCE

A. Building(s) and/or Contents Coverage

1. Insurance shall cover buildings, structures, improvements & betterments and/or contents for all
Concession Facilities, as more specifically described in Exhibit D of this CONTRACT.

2. Coverage shall apply on an "All Risks" or "Special Coverage" basis.
3. The policy shall provide for loss recovery on a Replacement Cost basis.

4. The amount of insurance should represent no less than 90% of the Replacement Cost value of the
insured property.

5. Coverage is to be provided on a blanket basis.

6. The Vacancy restriction, if any, must be eliminated for property that will be vacant beyond any
vacancy time period specified in the policy.

B. Building Replacement Cost for Insurance Purposes as of August, 2000

The replacement costs set forth below are established for the sole purpose of assuring property insurance
coverage and shall not be construed as having application for any other purpose.

-

Building & Square Footage Replacement Cost
1. Jordan Pond House Restaurant 13,040 s.f. = $1,794,744
2. Jordan Pond House Gift Shop 3,782 s.f. $ 331,429
3. Jordan Pond House Dormitory 7,058 s.1. $ 528,856
4, Jordan Pond House Shed 192 s.f. $ 4,221
5. Cadillac Mountain Information Center 1,291 s.f. $ 108,716
6. Thunder Hole Information Center 398 s.f. $ 33,752

Total Insurance Replacement Value for Improvements: $2,801,718
C. Boiler & Machinery Coverage
1. Insurance shall apply to all pressure objects within Concession Facilities.
2. The policy shall provide for loss recovery on a Replacement Cost basis.

3. The amount of insurance should represent no less than 75% of the Replacement Cost value of the
insured property.
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4. Coverage is to be provided on a blanket basis.

5. If insurance is written with a different insurer than the Building(s) and Contents insurance, both the
Property and Boiler insurance policies must be endorsed with a joint loss agreement.

D. Business Interruption and/or Expense

1. Business Interruption insurance, if maintained by the Concessioner, should cover the loss of income
and continuation of fixed expenses in the event of damage to or loss of Concession Facilities. Extra
Expense insurance shall cover the extra expenses above normal operating expenses to continue operations
in the event of damage or loss to covered property.

E. Deductibles
Property Insurance coverages described above may be subject to deductibles as follows:

1. Direct Damage deductibles shall not exceed the lesser of 10% of the amount of insurance or $25,000
(except Flood & Earthquake coverage may be subject to deductibles not exceeding $50,000).

2. Extra Expense deductibles (when coverage is not combined with Business Interruption) shall not
exceed $25,000.

F. Required Clauses

1. Loss Payable Clause:

A loss payable clause similar to the following must be added to Buildings and/or Contents, Boiler and
Machinery, and Builders Risk policies:

"In accordance with Concession Contract No.CC-ACAD001-02 dated , between the United
States of America and [the Concessioner] payment of insurance proceeds resulting from damage or
loss of structures insured under this policy is to be disbursed directly to the Concessioner without
requiring endorsement by the United States of America."

IV. CONSTRUCTION PROJECT INSURANCE

Concessioners entering into contracts with outside contractors for various construction projects, including
major renovation projects, rehabilitation projects, additions or new buildings/facilities will be responsible
to ensure that all contractors retained for such work maintain an insurance program that adequately covers
the construction project.

The insurance maintained by the construction and construction-related contractors shall comply with the
insurance requirements stated herein (for Commercial General Liability, Automobile Liability, Workers'
Compensation and, if professional services are involved, Professional Liability). Where appropriate, the
interests of the Concessioner and the United States shall be covered in the same fashion as required in the
Commercial Operator Insurance Requirements. The amounts/limits of the required coverages shall be
determined in consultation with the Director taking into consideration the scope and size of the project.
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V. INSURANCE COMPANY MINIMUM STANDARDS

All insurance companies providing the above described insurance coverages must meet the minimum
standards set forth below:

1. All insurers for all coverages must be rated no lower than A- by the most recent edition of Best's Key
Rating Guide (Property-Casualty edition).

2. All insurers for all coverages must have a Best's Financial Size Category of at least VIII according to
the most recent edition of Best's Key Rating Guide (Property-Casualty edition).

3. All insurers must be admitted (licensed) in the state in which the concessioner is domiciled.
V1. CERTIFICATES OF INSURANCE

All certificates of Insurance required by this CONTRACT shall be completed in sufficient detail to allow
easy identification of the coverages, limits, and coverage amendments that are described above. In
addition, the insurance companies must be accurately listed along with their A.M. Best Identification
Number ("AMB#"). The name, address and telephone number of the issuing insurance agent or broker
must be clearly shown on the certificate of insurance as well.

Due to the spéce limitations of most standard certificates of insurance, it is expected that an addendum
will be attached to the appropriate certificate(s) in order to provide the space needed to show the required
information.

In addition to providing certificates of insurance, the concessioner, upon written request of the Director,
shall provide the Director with a complete copy of any of the insurance policies (or endorsements thereto)
required herein to be maintained by the concessioner.

VIL. STATUTORY LIMITS

In the event that a statutorily required limit exceeds a limit required herein, the higher statutorily required
limit shall be considered the minimum to be maintained.

Effective

UNITED STATES OF AMERICA

By
Marie Rust

Regional Director, Northeast Region
National Park Service
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PROPOSAL INSTRUCTIONS

Before completing a proposal, carefully read and consider these instructions, the concession contract
document, the exhibits to the concession contract document, and the proposal package, as well as
the other information in this prospectus, its appendix and any other documents to which it refers.

Response Period for Submission of Proposals

This prospectus is issued under the authority of 36 CFR Part 51. In the event of any inconsistency
between the terms of this prospectus and 36 CFR Part 51, 36 CFR Part 51 will control.

All persons that submit a proposal in response to this prospectus are presumed to be informed of the
provisions of 36 CFR Part 51, including, without limitation, requirements regarding purchase and
disposition of the personal property and possessory interest of the existing concessioner set forth in
subparts G and H of 36 CFR Part 51.

Proposals must be received within 60 calendar days from the date this prospectus was
announced. Specific dates are shown on the front page of this prospectus. Proper public notice
has been given, as required by Part 51 of Title 36 of the Code of Federal Regulations. The
National Park Service considers that 60 days is a sufficient response time taking into account the
limited scope of services to be provided under this contract.

Only an offeror submitting a responsive proposal is eligible to be awarded the new concession
contract. A responsive proposal means a timely submitted proposal that is determined by the
Director as agreeing to all of the minimum requirements of the new concession contract and
prospectus and as having provided the information required by the prospectus. The minimum
requirements for the new concession contract are identified in Part A of the Proposal Package.
Offerors must agree in their transmittal letter to the minimum requirements of the Prospectus as
identified in Part A, and provide the information required by Part B on all subfactors in order for the
proposal to be considered responsive.

Form in Which Proposal Must Be Submitted

You must follow the format provided in the proposal package, including in its entirety without
alteration the "Offeror's Transmittal Letter," in applying for the concession opportunity. Failure to
submit the Offeror’s Transmittal Letter without alteration (except for filling in the indicated blanks)
will make your proposal non-responsive.

Please number each page and section in your completed proposal according to its corresponding
location in the proposal package. Feel free to add any relevant information to your proposal, while
staying within the organizational framework in the proposal package.

Where and How to Submit a Proposal

Completed proposals and any modifications of them must be submitted to the National Park Service
at the address and by the close of business on the due date shown on the front page of this
prospectus. Proposals may be delivered in any manner convenient to the Offeror during normal
business hours of the receiving office.
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Submit three copies of your proposal, following the format of the proposal package presented
within this Prospectus.

Proposals and modifications of them must be enclosed in sealed envelopes with the following
marked on the envelope:

=  “CONCESSION PROPOSAL, MAIL ROOM DO NOT OPEN.”

®  The due date specified in this prospectus for receipt of the proposal by the National Park
Service

® The name and address of the Offeror.

As Proposals May Be Considered Public Documents

All proposals submitted in response to this Prospectus may be disclosed by the Department of
the Interior to any person, upon request, to the extent required by the Freedom of Information
Act. If you believe that your proposal contains trade secrets or confidential commercial and financial
information exempt from disclosure under the Freedom of Information Act (5 USC 552), mark the
cover page of each copy of the proposal with the following legend:

"The information specifically identified on pages of this proposal constitutes trade secrets or
confidential commercial and financial information that the Offeror believes to be exempt
from disclosure under the Freedom of Information Act. The Offeror requests that this
information not be disclosed to the public, except as may be required by law."

You must specifically identify what you consider to be trade secret information or confidential
commercial and financial information on the page of the proposal on which it appears, and you must
mark each such page with the following legend:

"This page contains trade secrets or confidential commercial and financial information that
the Offeror believes to be exempt from disclosure under the Freedom of Information Act,
and which is subject to the legend contained on the cover page of this proposal.”

Information so identified shall not be made public by the National Park Service except in accordance
with law.

Questions

If you do not understand something in this prospectus, you must submit your question in writing
to the contact person noted on the cover of the prospectus, no later than 30 days in advance of the
submittal date. The National Park Service will respond to your question in writing, and will
provide the question and response to all potential Offerors who have requested a Prospectus.
Questions submitted after this date will not be answered. Because the National Park Service must
provide equal information to all Offerors, there must be sufficient time allowed to inform all
interested parties of such questions and answers.

Evaluation of Proposals and Selection

SELECTION FACTORS

HOW THE NATIONAL PARK SERVICE WILL EVALUATE PROPOSALS AND
SELECT A CONCESSIONER:

*#% Acadia National Pafk Fkk 2
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Evaluation. The Director will apply the principal selection factors and secondary factors as set
forth in CFR 36 Part 51.17 by assessing each timely proposal under each of the selection factors on
the basis of a narrative explanation discussing any subfactors when applicable.

Scoring. For each selection factor the Director will assign a score that reflects the determined
merits of the proposal under the applicable selection factor and in comparison to the other
proposals received if any.

The first four principal factors will be scored from zero to five. The fifth selection factor will be
scored from zero to four (with a score of one for agreeing to the minimum franchise fee contained in
the prospectus). The secondary factor will be scored from zero to three. The Director will then
assign a cumulative point score to each proposal based on the assigned score for each selection
factor.

Principal Selection Factors. The five principal selection factors are:

Principal selection factor 1. The responsiveness of the proposal to the objectives, as described in the
prospectus, of protecting, conserving, and preserving resources of the park area;

Principal selection factor 2. The responsiveness of the proposal to the objectives, as described in the
prospectus, of providing necessary and appropriate visitor services at reasonable rates;

Principal selection factor 3. The experience and related background of the offeror, including the
past performance and expertise of the offeror in providing the same or similar visitor services as
those to be provided under the concession contract;

Principal selection factor 4. The financial capability of the offeror to carry out its proposal;

Principal selection factor 5. The amount of the proposed minimum franchise fee, if any, and/or
other forms of financial consideration to the Director. However, consideration of revenue to the
United States will be subordinate to the objectives of protecting, conserving, and preserving
resources of the park area and of providing necessary and appropriate visitor services to the
public at reasonable rates.

Secondary Selection Factors.
The secondary selection factor is:

1. The quality of the Offeror’s proposal to conduct its operations in a manner that furthers the
protection, conservation and preservation of the park area and other resources through
environmental management programs and activities, including, without limitation, energy
conservation, waste reduction, and recycling.

Selecting the best proposal. The National Park Service will select the proposal with the highest
cumulative point score as the best proposal. If two or more proposals receive the same highest point
score, then the Director will select as the best proposal (from among the proposals with the same
highest point score) the responsive proposal that the Director determines on the basis of a narrative
explanation will, on an overall basis, best achieve the purposes of 36 CFR Part 51. Consideration of
revenue to the United States in this determination and in scoring proposals under Principal Factor 5
will be subordinate to the objectives of protecting, conserving and preserving resources of the park
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area and of providing necessary and appropriate visitor services to the public at reasonable rates (36
CFR §51.16(c)).

Right of Preference

PREFERRED OFFEROR DETERMINATIONS.

A preferred Offeror is a concessioner that the Director has determined is eligible to exercise a right of
preference to the award of a qualified new concession contract in accordance with 36 CFR §51.27.

A right of preference is the right of a preferred offeror, if it submits a responsive proposal for a
qualified concession contract, to match the requirements of the terms and conditions of a competing
proposal that the Director has determined to be the best responsive proposal.

The Director has determined that this is not a qualified new concession contract as annual gross

receipts are estimated to be greater than $500,000 in the first 12 months of its term. Therefore,
pursuant to 36 CFR §51.36, no preferred Offeror for this contract exists.

Congressional Review

Contracts issued for a term of more than ten years, or when the annual gross receipts are anticipated
to exceed $5,000,000, are required by law to be submitted to the Congress for sixty days before they
may be awarded. The new concession contract will not be submitted to the Congress because
anticipated gross receipts are under $5,000,000 and the term anticipated is 10 years.

Cautions to Offerors about Submission and Evaluation of Proposals

1. All information regarding this prospectus will be issued in writing. No National Park Service
or other government official is authorized to make substantive oral representations relating to this
matter, and no offeror should rely on any oral representations made by government officials with
respect to this transaction.

2. The proposal includes the selection factors to be used by the National Park Service to evaluate
proposals. Under each factor, the National Park Service identifies subfactors to ensure that all
elements of the factor are considered. You, the Offeror, should ensure that you fully address all
of the selection factors and related subfactors.

3. This prospectus and related documents reflect the views and objectives of the National Park
Service with regard to the proposed concession operation. Should you believe any statement in
the prospectus to be inaccurate, you must submit comments to the National Park Service in
writing, no later than thirty days prior to the due date for proposals. Send your comments to the
office named in the cover of this prospectus for the receipt of proposals.

4. The information provided in this prospectus, including the Appendix, is provided to allow offerors
to understand the operations and terms of the new concession contract. However, the information
is provided throughout all of the documents contained in this prospectus. Offerors are
encouraged to thoroughly review all information and required submittal documents before
beginning to prepare a proposal. In the event of any inconsistencies between this prospectus and
36 CFR, Part 51, 36 CFR, Part 51 will prevail.

5. A proposal to expand the scope of facilities and/or services beyond that identified in this
prospectus will not be considered in the evaluation of proposals.
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6.

10.

11

12.

13.

A proposal to provide direct or indirect monetary or other benefits to the park or government not
within the scope or requirements of the contract will not be considered in the evaluation of
proposals.

. If you propose to make any financial commitments in response to any selection factor, your

proposal will be closely reviewed and analyzed against your financial statements and supporting
documents. Such documents reviewed and analyzed will include but not be limited to the pro
forma income statements, balance sheets, and cash flow statements required in the proposal.

. The proposal and related materials submitted should reflect the entire proposal you are making.

The National Park Service will consider your written submission as your full and final proposal in
response to the prospectus, and will make its selection based on the written information you have
submitted. Do not assume that the National Park Service knows anything about you or your
proposal. Do not assume that any information about you or your proposal, previous
correspondence or previous submissions are in the possession of or will be considered by the
National Park Service. This is true even if you are the current concessioner or have operated
another concession within the park area.

The draft concession contract and its exhibits, which set forth the terms and conditions under
which the concession operation is to be conducted, are attached. The Director may amend a
prospectus and/or extend the submission date prior to the proposal due date. The Director may
also cancel a solicitation at any time before the award of the concession contract if the Director
determines in its discretion that this action is appropriate in the public interest. No offeror or
other person will obtain compensable or other legal rights as a result of an amended, extended,
canceled or reissued solicitation for this concession contract. (36 CFR §51.11).

Except as provided under 36 CFR Section 51.47 (which calls for a final administrative decision
on preferred offeror appeals prior to the award of a contract), the terms, conditions and
determinations of the prospectus and the terms and conditions of the proposed concession
contract as described in the prospectus, including, without limitation, its minimum franchise fee,
are not final until the concession contract is awarded.

The Director may request from any offeror who has submitted a timely proposal a written
clarification of its proposal. Clarification refers to making clear any ambiguities that may have
been contained in a proposal, but does not include amendment or supplementation of a proposal.
An offeror may not amend or supplement a proposal after the submission date unless requested
by the Director to do so, and unless the Director provides all offerors that submitted proposals a
similar opportunity to amend or supplement their proposals.

The selected offeror, including any preferred offeror, must execute the concession contract
promptly after selection of the best proposal and within the time established by the Director. If
the selected offeror fails to execute the concession contract within the time period specified by
the Director, the Director will select another responsive proposal for award of the concession
contract, , or will cancel the selection and may resolicit the new concession contract .

Document delivery services, including overnight delivery, to some areas may not provide true
overnight delivery. Offerors are encouraged to insure the timely submittal of proposals by
contacting the delivery service of their choice regarding delivery availability for the specific
location specified on the front page of this prospectus.
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14. The NATIONAL PARK SERVICE, in accordance with 36 CFR Part 51, may include, as

15.

terms of the new concession contract, appropriate elements of the proposal selected for
award of the concession contract.

Offerors are responsible for undertaking appropriate due diligence with respect to this
business opportunity. All of the statements made in this prospectus regarding the nature
of the business and its likely future are only opinions of the National Park Service.
Offerors should not rely on any representations of the National Park Service in this

regard.
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Proposal Package  OMB Control No. 024-0125

Depariment Of Interior
National Park Service
Acadia National Park

Proposal for the Operation of Food Service and Retail Sales
within Acadia National Park

Issue Date: July 20, 2001

DUE DATE: All applications and any modifications of them must be received at the
following address:

National Park Service
Acadia National Park
Eagle Lake Road, Route 233
P.O. Box 177
Bar Harbor, Maine 04609
ATTN: Mr. Paul Haertel
Superintendent
Telephone: 207-288-0374

No Later Than: September 18, 2001

By Close of Business: __ 4:30 PM
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The Proposal Letter set forth below indicates your acceptance of the terms and
conditions of the concession opportunity as set forth in this Prospectus. It
indicates your intention to comply with the required elements of the Contract.

The letter must bear original signatures. The National Park Service will review
the entire Proposal Package to determine whether your proposal in fact accepts,

- without condition, the terms and conditions of this Prospectus. If not, your

proposal may be considered non-responsive, even though you submitted an
unconditioned Proposal Letter.

If a court of competent jurisdiction determines that any term of the prospectus is
unlawful, then any Offeror may withdraw its proposal at any time prior to award
of the Contract without penalty and may submit a new proposal in accordance
with any amendment to, or resolicitation of, the Prospectus.

PROPOSAL FOR CONCESSION OPERATION

To: Mr. Paul Haertel
Superintendent
Acadia National Park
P.O.Box 177
Bar Harbor, Maine 04609

Dear Mr. Haertel:

(I) (We) hereby offer to provide visitor services and facilities at Acadia National Park in
accordance with the terms and conditions specified in the draft new Concession Contract
No. CC-ACADO001-02, provided in the prospectus issued by the public notice in the
Commerce Business Daily dated 06/27/01 | and to execute the draft new
Concession Contract without substantive modification (except as may be required by the
National Park Service pursuant to the terms of the prospectus).

(I) (We) are enclosing the required "PROPOSAL" which, by this reference, is made a
part hereof. (I) (We) certify that the information furnished herewith is true to the best of
(my) (our) knowledge and belief. (I) (We) agree to meet all the minimum requirements
of the draft new concession contract, and the prospectus, and that (I) (We) have provided
all of the mandatory information specified in the prospectus.

(1) (We) certify in accordance with 43 CFR Part 12 regarding debarment, suspension,
ineligibility and voluntary exclusion the following:

Any of the individuals or entities seeking participation in this Concession
Contract are not presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from a public transaction by a federal

department or agency.

Within the three years preceding submission of the Proposal, none of the
individuals or entities seeking participation in this Concession Contract have
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been convicted of or had a civil judgment rendered against them for commission
of fraud or a criminal offense in connection with obtaining, attempting to obtain,
or performing a public (federal, state or local) transaction or contract under a
public transaction, or for violation of federal or state antitrust statutes or for
commission of embezzlement, theft, forgery, bribery, falsification of records,
making false statements, or receiving stolen property.

None of the individuals or entities seeking participation in this Concession
Contract are presently indicted for or otherwise criminally or civilly charged by a
federal, state or local unit of the government with commission of any of the
offenses.

The individuals or entities seeking participation in this Concession Contract have
not had one or more public transactions (federal, state or local) terminated for
cause or default within the three-year period preceding the submission of the
Proposal.

(I (We), by submitting this Proposal hereby agree, if selected for award of the new
concession contract:

1. To the minimum requirements of the prospectus as identified in Part A of this
proposal package.

2. To complete the execution of the final Concession Contract within fhirty working days
after it is presented by the National Park Service.

3. To commence operations under the new concession contract on the effective date of
the new concession contract.

4. To acquire the personal property of the existing concessioner under the terms of the
existing concession contract and 36 CFR Part 51.

5. To resolve any dispute regarding the value of personal property of the existing
concessioner in accordance with the applicable provisions of Subpart H of 36 CFR Part
51.

BY DATE
(Type or Print Name)

(Original Signature)

TITLE
ADDRESS
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CERTIFICATE OF CORPORATE OFFEROR)
(Offerors who are not corporations should skip this certificate)

I , certify that [ am the of the
corporation named as Offeror herein; that , who signed this proposal on
behalf of the Offeror, was then of said corporation; that said proposal

was duly signed for and in behalf of the corporation by authority of its governing body
within the scope of its corporate powers.

BY: DATE
(Type or print name and date)

Original Signature

TITLE

ADDRESS
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PART A

The minimum requirements for the new concession contract are identified in this
Part A of the proposal package. If the offeror, in its proposal letter, does not agree
to these minimum requirements, the proposal will be considered non-responsive.

PRINCIPAL SELECTION FACTOR 1. THE RESPONSIVENESS OF THE
PROPOSAL TO THE OBJECTIVES, AS DESCRIBED IN THE PROSPECTUS,
OF PROTECTING, CONSERVING, AND PRESERVING RESOURCES OF THE
PARK AREA.

(I) (We) agree to comply with all terms and conditions in the contract, including
compliance with all applicable laws, including, without limitation, environmental
protection and conservation laws, under the terms and conditions specified in the
Concession Contract,

PRINCIPAL SELECTION FACTOR 2. THE RESPONSIVENESS OF THE
PROPOSAL TO THE OBJECTIVES, AS DESCRIBED IN THE PROSPECTUS,
OF PROVIDING NECESSARY AND APPROPRIATE VISITOR SERVICES AT
REASONABLE RATES.

(I) (We) agree to comply with all the terms and conditions specified in the Concession
Contract, including its exhibits.

(I) (We) agree to operate at the currently approved rates during the term of the
Concession Contract unless a new rate schedule is approved by the Secretary.

(D (We) agree to accept the Concession Facilities, and any assigned government personal
property “as is” as required by the draft Concession Contract, Section 8(f).

(I)}(We) agree to accept the “Repair and Maintenance Reserve” described in the draft
Concession Contract as it now exists, including the administrative responsibilities
associated with the funds? Answering “no” will make your proposal non-responsive.

(I) (We) accept without condition the proposed Maintenance Plan included as Exhibit H
of the draft Concession Contract.

(I) (We) accept without condition the Operating Plan included as Exhibit B of the draft
Concession Contract.

(I) (We) agree to implement an equal opportunity program and comply with the terms of
the Equal Opportunity and handicapped access requirements of the draft Concession
Contract.

(I) (We) agree to develop and implement an effective health and safety program (Risk
Management Program), according to the requirements of the draft Concession Contract
for such programs.

(I) (We) agree to meet the public liability and property insurance requirements of the
draft Concession Contract and agree to provide property and liability insurance of at least
the types and levels of coverage described in the draft Concession Contract.
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PRINCIPAL SELECTION FACTOR 5. THE AMOUNT OF THE PROPOSED
MINIMUM FRANCHISE FEE, IF ANY, AND/OR OTHER FORMS OF
FINANCIAL CONSIDERATION TO THE DIRECTOR.

(I) (We) agree to the minimum Franchise Fee of eight percent (8%) of annual gross
receipts, and agree to pay any higher franchise fee offered in our proposal that may be
accepted by the National Park Service.
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PART B
Offerors must agree, in their proposal letter, to the minimum requirements
identified in Part A of this proposal package, and must provide the information

required by the following Part B subfactors to be considered responsive.

PRINCIPAL SELECTION FACTORS

PRINCIPAL SELECTION FACTOR 1. THE RESPONSIVENESS OF THE
PROPOSAL TO THE OBJECTIVES, AS DESCRIBED IN THE PROSPECTTUS,
OF PROTECTING, CONSERVING, AND PRESERVING RESOURCES OF THE
PARK AREA.

Subfactor B1(a) The National Park Service is committed to the conservation, protection
and preservation of the natural and cultural resources of Acadia National Park. In
complying with all applicable laws relating to the protection, conservation and
preservation of these resources, please address how you are going to comply with park
specific policies and planning documents.

1. Concession operations have potential to adversely impact the natural resources of the
park. :

a. How will you ensure that your operations or employees’ activities do not
adversely impact park resources, i.e., parking cars outside parking areas; excessive grease

- getting into sewer system; hazardous materials spills, etc.?

Subfactor B1(b) Submit with your offer a draft Environmental Management Program
(EMP) for this operation, addressing the elements identified in the draft CONTRACT
Section 6, Environmental and Cultural Protection. The Draft EMP will document
processes and procedures to be established that ensure compliance with Applicable Laws
related to protection, conservation and preservation of the environment.

Natural and cultural resources and associated values of Acadia National Park are
protected, restored and maintained in good condition and managed within their broader
ecosystem and cultural context. Specific objectives in the concessioner’s EMP should
include:

Hazardous Materials and Waste Management

Reduction or elimination of use of toxic products

Education of public regarding environmental protection/awareness

Solid Waste Management (including recycling and composting where

appropriate)

Water and energy conservation

Fuel storage and delivery systems must meet all applicable requirements
including underground and aboveground storage

Emergency Planning and Response

Pollution Prevention and Waste Reduction

Reduction of emissions from vehicle and other operations that affect Air Quality

Protection of water quality
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Protection of night skies from light pollution
Reduction of noise and protection of natural quiet
Pest management practices

Sustainable design and construction practices
Use of native species

Subfactor B1(c) Please identify your environmental program manager, and provide a
brief description of his/her qualifications and past experience with regard to managing an
environmental program. If the environmental program manager has not yet been
selected, please identify the training and experience factors you will take into
consideration in selecting the individual to fill this position.

Subfactor B1(d) The reduction of pollution and the use of toxic products in the
park, within the constraints of U.S. Public Health Service codes, is an objective of
the National Park Service. One method for doing so, that has been adopted by the
National Park Service, is the use of environmentally preferable cleaning products
for custodial, housekeeping and fleet operations. Primary products utilized for
these purposes are naturally derived from renewable resources. Products that are
toxic, skin irritants, flammable, corrosive, non-biodegradable, or that contain high
VOC levels, petroleum and hydrocarbons, ozone-depleting, chlorinated
compounds or artificial dyes and fragrances should be avoided.

Please describe, in narrative form, your commitment to this important objective
and your specific plans for reducing or eliminating the use of toxic products.

Who, on your staff, will be responsible for monitoring this program? What are
their qualifications to do so?

PRINCIPAL SELECTION FACTOR 2. THE RESPONSIVENESS OF THE
PROPOSAL TO THE OBJECTIVES, AS DESCRIBED IN THE PROSPECTUS, OF
PROVIDING NECESSARY AND APPROPRIATE VISITOR SERVICES AT
REASONABLE RATES.

Subfactor B2(a) Do you intend to provide the authorized service identified in Section 3
of the draft CONTRACT? The National Park Service may choose to change the
authorized service that you offer to provide to a required service in the final new
concession contract.

Subfactor B2(b) Provide your specific plans for each of the required and/or authorized
services. Remember that the more complete and well-thought-out your plans, the better
support you give to your answers to the required subfactors.

Subfactor B2(c) The Offeror must accept the proposed maintenance plan without
condition. The draft contract requires the new concessioner to maintain the facilities and
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assigned lands to the satisfaction of the Director and in accordance with the maintenance
plan attached to the draft contract.

If you could make changes to the Maintenance Plan that would improve services to the
visitors with respect to maintenance, please describe any additions or changes that you
would propose to make. You can answer “Yes” to Part A and still answer this question.

Subfactor B2(d) The Offeror must comply with the Operating Plan provided and
periodically revised by the National Park Service. The Offeror must accept the proposed
operating plan without condition.

If you could make changes to the Operating Plan that would improve services to the
visitors with respect to operations, please describe any additions or changes that you
would propose to make. You can answer “Yes” to Part A and still answer this question.

Subfactor B2(e) Submit a draft Risk Management Plan to address the elements of an
effective health and safety program (Risk Management Program), according to the
requirements of the draft contract for such a program. This plan must address the
following:
a. Management’s Policy Statement, Duties, Employees’
Responsibilities, and Administration

b. Inspection and Abatement

c. Accident Investigation and Reporting
d. Safety/Health Committee

e. Training '

f

Emergency Procedures

Subfactor B2(f) How will you train your employees about park resources to interpret the
purpose and significance of Acadia National Park, surrounding area and the National
Park Service to the visitors and provide information to visitors, and to participate in cross
training if required by the National Park Service?

Subfactor B2(g) The National Park Service wishes to continually upgrade gift and
souvenir operations to focus more on the park’s related themes. Merchandise should
enhance appreciation and understanding of the park and the National Park System, the
significance of the natural world and environment, and set a model of environmental
responsibility. The draft Contract requires that the concessioner develop and implement
a plan satisfactory to the Director that will assure that gift merchandise to be sold or
provided reflects the purpose and significance of the park, including conservation of
resources, geology, wildlife, plant life, archeology, local Native American culture, local
enthnic culture, and historic significance.

a. Submit a draft Gift Shop Mission Statement showing your plans for achieving
this goal. How will you approach developing store theme and decor as well as
the necessary policies and sources of merchandise to successfully effect this
continual change? Include specifically how you will acquire and present
merchandise that reflects the purpose and significance of the park.

*** Acadia National Park *** 9
**** Northeast Region — National Park Service ****

135



b. Provide ideas or sample products or descriptions of interpretive methods,
media and/or material you propose to provide.

PRINCIPAL SELECTION FACTOR 3. THE EXPERIENCE AND RELATED
BACKGROUND OF THE OFFEROR, INCLUDING THE PAST
PERFORMANCE AND EXPERTISE OF THE OFFEROR IN PROVIDING THE
SAME OR SIMILAR VISITOR SERVICES AS THOSE TO BE PROVIDED
UNDER THE CONCESSION CONTRACT.

Subfactor B3(a). Describe the entity with which the National Park Service will contract.
Clearly define the Offeror’s relationship to any superior and/or subordinate entities.

Using the format and instructions on the next two pages identify the Offeror and each
business organization, operator and any parties involved in management of the proposed
concession operation. Add information necessary to make the relationships clear.

The following three elements give an overview of the information requested in this
section.

1. Identify the "Offeror" formally. Has this business organization been in existence for
some time, is it new, or do you propose to establish it?

2. Explain the financial circumstances, legal form, formal structure and ownership of the
primary business organization that would provide the services advertised if your proposal
is chosen. Identify any related, subordinate or superior business organizations and any
other organizations, contractors, or subcontractors that will have a substantial role in
managing, directing, operating, or otherwise carrying out the services to be provided. If
the business organization is to be created, what guarantees will be provided by the entity
submitting the proposal?

3. Identify any layers of related, subordinate or superior entities, significant
contractors/subcontractors, or other organizations or individuals that will act in concert to
provide the services required. Describe each of them and their relationships.

Support for Subfactor B3(a):

Provide an organizational chart showing the principal lines of authority within your
primary business organization. Specify any related, subordinate, or superior business
organizations or any other organizations, contractors, or subcontractors identified within
Subfactor B3(a) above.

BUSINESS ORGANIZATION IDENTIFICATION FORM
Complete this form for your primary business organization, and each related, subordinate

and superior business organization, or any other organization, business organization,
contractor or subcontractor identified under Items 1 through 3 stated above.
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A. Name:

B. Present Address:

C. Contact Person:

D. Present Telephone:

E. FAX Number:

E-Mail Address:

F. Form of business: Corporation ___ Partnership
Individual Other
(Sole Proprietor) (Explain)

G. Describe the expected role of each in providing this concession service: (parent,
subsidiary, sub-contractor)

H. Ownership:

Names and Addresses of Owners Number and Type of Shares or Percentage | Total Current
(Corp: Show Controlling Interest; of Ownership Value
Close Corp: Show All) of Investment
E
| | TOTAL OF ALL OWNERS
TOTAL SHARES OUTSTANDING

§ f I. If a corporation, list the names, addresses, and titles of corporate officers and the
names and affiliations of the members of the Board of Directors:

Name Address Title

State of Incorporation:

J. The following attachments must be provided as applicable for each subject of the
form:
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1. For offerors and concessioners who are corporations:

Articles of Incorporation

Bylaws

Certificate from the state of incorporation indicating that the corporation is in
good standing.”

"

2. For offerors and concessioners who are partnerships:
o Partnership agreements or joint venture agreements.

3. Ifthe entity that is to be the concessioner is not formally in existence as of the time of
submission of the proposal, demonstrate that the individual(s) or organization(s) that
intend to establish the entity that will become the concessioner have the ability and are
legally obliged to cause the entity to be a qualified person as defined in 36 CFR §51.3.

Subfactor B3(b) Demonstrate the Offeror’s competence to manage and operate the
specific types of business activities required in this prospectus. Answer the following
required questions:

The National Park Service is looking for a business organization that has experience in
managing the required and authorized services as described at the beginning of this
principal factor and in the contract.

1. Give specific examples of business operations undertaken by the Offeror that
demonstrate this type of experience.

2. Using the format shown on the following page, and adding to it as necessary, provide
detailed resumes for all key personnel who will be actively involved in the management
of this business. Identify the specific role the individual is to play and describe that
person's qualifications to play that role. Use the following guidelines to help you:

Be sure to include the following where applicable:

» sole proprietor

= current and proposed partners

» key management employees, including the proposed on-site management

= owners of corporations

» operating officers who will be actively involved in the management of this business.

Identify the specific role each individual is to play and describe that person's |
qualifications to play that role.

When discussing work experience, be specific about .
» size of operation o
= dates

» area of operation

» specific duties

= number of people supervised
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*  hours worked per week
= other factors that would be helpful to reviewers.

Include

= training

s education

= training, special qualifications, ratings, or licenses needed in some special

occupations.

Note that additional support for this subfactor may be provided, as described on the page
after next.
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INDIVIDUAL EXPERIENCE AND RELATED BACKGROUND OF
CORPORATE MANAGEMENT STRUCTURE

To be used in answering Required Subfactor B3(b)

Note to Offeror:
Complete for each person who will have any role in the management of this
business.

A. Individual's Name
B. Name of Current Employer
C. Address
D. (Area Code +) Telephone Number
Fax Number
E-Mail Address
E. Nature of Business
F. Exact Title of Position (indicate if self-employed)
G. Dates of Employment (from--to)
H. Number of People Supervised
I. Description of Duties and Responsibilities

J. Education, Degrees, and Special Skills

K. Role in Proposed Business
1. Qualifications for That Role
2. Estimated Hours per Week
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Support for Subfactor B3(b).

1. Provide an on-site organizational chart showing the principal lines of authority
between departments or functional areas and managers.

Include all key managerial and on-site managerial positions (planning, finance,
administration, operations, maintenance, etc.) Provide names and resumes of individuals,
background experience, and duties for all on-site managerial positions associated with
administering the proposed Concession Contract. If the individuals are not known,
identify positions and duties to be performed.

2. Describe the decision-making authority to be delegated to the on-site manager(s).
Who will be the management decision-maker? ‘With whom will the National Park
Service deal regarding day-to-day operations and issues? If you can name the person or
people to hold such positions, please do.

3. Indicate the number of employees in each department and provide summary
descriptions of basic functions where those are not obvious by title. In addition, provide
a description of any training programs to be used through out-sourcing to ensure core
competency, and provide opportunities for advancement of employees.

4. Provide proposed wage levels and estimated hours per week for each position or group
of positions.

5. What standards or procedures will you apply to the pre-screening, training,
termination and hiring of personnel? (Applications, drug testing, law enforcement
clearances, reference checks, and interviews requirements, etc.)

6. Define how you intend to initiate and carry out a drug-free environment and eliminate
substance abuse in your work force. What will you do to identify individuals who abuse
drugs and/or alcohol? How will you initiate a drug abuse and alcohol abuse educational
program? What type of referral for treatment program will you provide? What type of
commitment do/will you propose to help those who need assistance?

7. How will you ensure your employees will be hospitable and exercise courtesy and
consideration in their relations with the public?

8. How will you achieve a constant standard level of knowledge among the staff about
the park and its rules, regulations, special programs, as well as a consistent friendly and
positive attitude? How would you go about setting standards and training to achieve
those standards?

9. Outline your proposed skills training program.
10. Where the concession, or parts of it, will be making a significant phase-up in
operations after a period of closure or near closure, such as winter shut-down, describe

the training program that will prepare the staff for opening business.

11. List the important aspects of managing operations such as those applied for by the
prospectus, and clearly show how you would deal with them.
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Subfactor B3(c). The Offeror gives information regarding any past business events.

Answer each of the following fully. The National Park Service will take into
consideration circumstances surrounding any past events.

1. Has the Offeror ever defaulted from or been terminated from a management or
concession contract, or been forbidden from contracting by a public agency or private
company? If YES provide full details of the circumstances.

YES NO

2. Describe any filings for bankruptcy, fines or penalties levied by government agencies,
including but limited to any and all legal proceedings against the Offeror, that are related
to your past performance in providing facilities and services similar to those described in
the prospectus. Include the date of those occurrences and all related information.

PRINCIPAL SELECTION FACTOR 4. THE OFFEROR'S FINANCIAL
CAPABILITY :

Subfactor B4(a). The offeror demonstrates a realistic estimate of acquisition, start-up,
and operating costs of this business.

1. Summarize the offeror’s acquisition costs for the proposed business as outlined below.
Note the definitions of kinds of property.

Tangible Property $

Real Property
a. Acquisition cost, buildings and structures $N/A

b. Initial construction or rehabilitation costs
Contractual Building Program
Rehabilitation Cost
Initial Replacement
Other:

oo 5 2 B

Personal Property

a. Furniture, Fixtures and Equipment
Acquisition
New Items

@&

b. Merchandise and Supplies
Acquisition
New Inventory

&5

¢. Transportation Vehicles
Acquisition $
New Items $
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Intangible Property

a. Organization Cost $
Goodwill $
Other: $
Other Working Capital $
Other (Specify) $
TOTAL FUNDS NEEDED $
Tangible Property - Physical property of a relatively permanent character used in
the normal conduct of a business. Examples of tangible
property are buildings, equipment, machines, and tools. Such
tangible property is depreciated rather than expensed.
Real Property - Tangible property permanently affixed to land or other real

Personal Property -

Intangible Property -

Working Capital -

property. Real Property includes structures, facilities and
appurtenances such as loading docks, heating and air
conditioning systems, and walks and drives.

Tangible property associated with the operation of the business
that is not affixed permanently to the realty. Examples of
personal property include all furniture and fixtures that are
movable, transportation vehicles and many others.

A long-term property item not having physical characteristics.
Intangible property derives its value by affording special rights
or advantages expected to contribute to the earnings of a
business. Examples of intangible property include patents,
copyrights, trademarks, organization cost and goodwill.
Intangible assets are amortized, rather than depreciated.

The excess of current assets over current liabilities. Current
assets consist of cash, marketable securities, short-term
receivables, inventories and prepaid expenses. Current
liabilities include all debt that is considered payable within the
accounting year.

Subfactor B4(b). The offeror demonstrates that needed funding (equity and/or borrowed)

is available.

The "needed funding" is the total acquisition cost for the business, amount listed as
"TOTAL FUNDS NEEDED" from Subfactor B4(a).

1. Provide the following information appropriate for your current entity. Do this even if
you are the current concessioner:
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a. For offerors who are corporations or partnerships, provide:

= the latest financial statement for your business and its parent company (if any),
v the notes to the statements,

» any Security Exchange Commission filings,

* similar explanatory material

s related audit report.

b. For sole proprietors, unconventional lenders or proposed individual investors:
provide personal financial statements.

2. Attach your current credit report.

3. Identify the source(s) of all needed funds. Present specific and compelling evidence
of your ability to obtain the necessary funds. Identify all sources and provide complete
documentation. Explain fully the financial arrangements you propose to use, using the
following guidelines:

a. Document each source and availability of all funds with your current audited financial
statements, financing agreements, letters of commitment, or similar supporting
documents.

b. If funds are to be obtained from lending institutions (banks, saving and loans, etc.) the
letter of commitment must be on the lending institution’s letterhead and include, as a
minimum:

= The amount of the loan

=  Amount of interest

= Term of the loan

= All encumbrances upon the loan.

c. If funds are to be obtained from an individual, provide the following as appropriate:

= Current personal financial statement for the lender

= Documentation of any assets to be sold

®=  Written commitment from the lender

= Any other assurances that make a compelling demonstration that the funds are
available and committed.

d. Funds to be obtained from an existing asset must be supported. Prove in a compelling
way that the asset will yield the necessary funds at the necessary time. The condition of
the market for such items should indicate that you will be able to sell the asset at the
necessary time and at a price sufficient to provide the funds needed. Provide the
following documentation as appropriate:

= Description of the asset

= Condition of the asset

=  Any encumbrances on that asset

= Qualified appraisals and other professional estimates of the value of the asset
= Proceeds of the sale of the assets.
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Subfactor B4(c). The offeror demonstrates that its funding is adequate through its pro
forma income statements and balance sheets, using the following guidelines:

Provide projected estimates of the revenues and expenses of the concession business in
the form of annual pro forma income statements, balance sheets and statements of
retained earnings for each year of the concession contract's term. These pro forma
statements must be examined by an independent accounting firm or other economic and
financial professionals with recognized experience in the accounting industry. A
certification letter, on company letterhead, must be attached to the prospective financial
statements giving some assurance as to the rationale used and comprehensive integrity of
the pro forma statements.

= Use the format discussed in subfactor B4(d), which follows.

= Incorporate the annual inflation rate and estimates of real growth you anticipate.

= Attach your projections for revenue and expenses, along with your assumptions in

establishing these projections.

= For the income statement and balance sheet, break down operating revenue and

expenses by month for the first two years of operations.

»  Show annual cash flow.

= Use the outlines given on the following pages. You may add to these outlines, but do
not do less, do not reduce the captions called for, and do not change the order of
items. This said, you may use your own presentation approach, using a computer,
etc.

= Explain the assumptions on which your projections are based to a degree sufficient
for reviewers to judge the validity of your estimates.

=  More detail is preferred over less.

Only receipts and expenses related to the services required and authorized by the contract
and for which approved rates are given, not other services (outside the park), are to be
included in your pro forma statements.

Subfactor B4(d). Describe how your proposed financing arrangements, taken as a
whole, are advantageous to the National Park Service through the term of the draft
Contract, and how they are responsive to the need for a soundly financed operation with
the least number of financing issues to be negotiated in the future.

FORMAT TO USE FOR PRO FORMA (PROJECTED) INCOME STATEMENT
Show your Projections Annually for the Term of the Contract
Monthly for First Two Years

GROSS RECEIPTS (NET)
Food
Beverage Sales (Alcoholic)
Souvenir
General Merchandise
Other:

TOTAL GROSS RECEIPTS

COST OF SALES
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Food

Beverage (Alcoholic)
Souvenir

General Merchandise
Other:

TOTAL COST OF SALES
GROSS PROFIT

DIRECT EXPENSES
Direct Payroll
Payroll Taxes & Benefits
Operating Supplies
Contract Services
Utilities
Repair & Maintenance
Auto Expense
Other:

TOTAL DIRECT EXPENSES

ADMINISTRATIVE & GENERAL EXPENSES
Officers Salaries
Other Salaries
Payroll Taxes & Benefits
Office Supplies
Telephone
Management Fees
Overhead Expenses
Professional Fees
Advertising
Other:

TOTAL ADMINISTRATIVE & GENERAL EXPENSES

FIXED EXPENSES
Rental Fee
Property Taxes
Insurance
Interest
Depreciation
Other:

TOTAL FIXED EXPENSES
GOVERNMENT FEES
Franchise Fee

Maintenance Reserve

TOTAL GOVERNMENT FEES

**%k Acadia National Park ***

**** Northeast Region — National Park Service ****

146

20




OTHER INCOME AND EXPENSES
Interest Income
Gain/Loss on sale of assets
Other:

INCOME BEFORE INCOME TAXES

INCOME TAXES

NET INCOME

; 11 *** Acadia National Park ***
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FORMAT TO USE FOR PRO FORMA (PROJECTED) CASH FLOW
_ STATEMENT
Show your Projections Annually for the Term of the Contract

CASH FLOW

OPERATING ACTIVITIES

Net Income

Adjustment to reconcile net income to net cash provided by operating activities
Depreciation
Gain/Loss on fixed assets
Other:

Net cash provided by operating activities

FINANCING ACTIVITIES
Dividends
Notes Payable
Other:

Net cash used in financing activities

INVESTMENT ACTIVITIES
Purchase of fixed assets
Proceed from sale of assets
Other:

Net cash used in investing activities

TOTAL CASH FLOW
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FORMAT TO USE FOR PRO FORMA BALANCE SHEET FORMAT
Show your Projections Annually for the Term of the Contract

CURRENT ASSETS
Cash
Inventories
Other

Total

NET FIXED ASSETS
Fixed Assets
{Less} Accumulated Depreciation
Total

OTHER ASSETS
Other Assets
Total
TOTAL ASSETS

CURRENT LIABILITIES
- Accounts Payable
Current Maturities
Advance Deposits

Total

LONG-TERM LIABILITIES
TOTAL LIABILITIES

EQUITY/CAPITAL
TOTAL LIABILITIES & EQUITY
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PRINCIPAL SELECTION FACTOR 5. FRANCHISE FEE AND OTHER
FORMS OF FINANCIAL CONSIDERATION TO THE DIRECTOR

The offer of a higher minimum franchise fee than the minimum franchise fee stated in the
prospectus is generally beneficial to NATIONAL PARK SERVICE and accordingly may
result in a higher score under this selection factor. However, consideration of revenue to the
United States will be subordinate to the objectives of protecting, conserving, and preserving
resources of the park area and of providing necessary and appropriate visitor services to the
public at reasonable rates.

The minimum franchise fee acceptable to NATIONAL PARK SERVICE is eight percent
(8%) of annual gross receipts.

Subfactor B5(a). State the minimum franchise fee that you propose. (Such fee must at
least equal the minimum franchise fee set forth above.) Express this fee as a percentage of

annual gross receipts.

percent of annual gross receipts
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SECONDARY SELECTION FACTOR

SECONDARY SELECTION FACTOR 1. THE QUALITY OF THE OFFEROR’S
PROPOSAL TO CONDUCT ITS OPERATIONS IN A MANNER THAT
FURTHERS THE PROTECTION, CONSERVATION AND PRESERVATION OF
PARK AREA AND OTHER RESOURCES THROUGH ENVIRONMENTAL
MANAGEMENT PROGRAMS AND ACTIVITIES, INCLUDING, WITHOUT
LIMITATION, ENERGY CONSERVATION, WASTE REDUCTION, AND
RECYCLING.

Subfactor(B)(S1)(a) Describe the Best Management Practices that you will apply in your
operation (including, without limitation, the provision of visitor services, construction,
maintenance, and acquisition) to further the protection, conservation, and preservation of
the park and other resources.

1. What steps will you take to practice water and energy conservation in daily
operations, as well as in the design, construction and/or rehabilitation of

facilities?

2. How will you develop a solid waste management program to properly store
hazardous material and reduce, reuse, and recycle solid waste, and meet state
and park goals or mandates?

3. How will you comply with the National Park Service Integrated Pest
Management Program, which emphasizes preventative measures and allows
use of chemicals and pesticides only as a last resort?

4. What other Best Management Practices can you employ to demonstrate that
your company is a responsible steward of the environment and is utilizing the
best available technology to protect park resources?

Subfactor(B)(S1)(b) Describe, in narrative form, your plans for communicating an
environmental leadership ethic to park visitors and your own employees, as it relates to
the resources of the park and to the environment generally.
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Appendix 1
Public Law
Page 1
PUBLIC LAW 105-391

TITLE IV--NATIONAL PARK SERVICE CONCESSIONS MANAGEMENT

Sec. 401. Short title.

Sec. 402. Congressional findings and statement of policy.

Sec. 403. Award of concessions contracts.

Sec. 404. Term of concessions contracts.

Sec. 405. Protection of concessioner investment.

Sec. 406. Reasonableness of rates.

Sec. 407. Franchise fees.

Sec. 408. Transfer of concessions contracts.

Sec. 409. National Park Service Concessions Management Advisory Board.

Sec. 410. Contracting for services.

Sec. 411. Multiple contracts within a park.

Sec. 412. Special rule for transportation contracting services.

Sec. 413. Use of nonmonetary consideration in concessions contracts.

Sec. 414. Recordkeeping requirements.

Sec. 415. Repeal of National Park Service Concessions Policy Act.

Sec. 416. Promotion of the sale of Indian, Alaska Native, Native Samoan,
and Native Hawaiian handicrafts.

Sec. 417. Regulations.

Sec. 418. Commercial use authorizations.

Sec. 419. Savings provision.

SEC. 401. SHORT TITLE.

This title may be cited as the “National Park Service Concessions
Management Improvement Act of 1998”.

SEC. 402. CONGRESSIONAL FINDINGS AND STATEMENT OF POLICY.

(a) Findings.--In furtherance of the Act of August 25, 1916 (commonly known
as the National Park Service Organic Act; 16 U.S.C. 1 et seq.), which directs
the Secretary to administer units of the National Park System in accordance
with the fundamental purpose of conserving their scenery, wildlife, and
natural and historic objects, and providing for their enjoyment in a manner
that will leave them unimpaired for the enjoyment of future generations, the
Congress hereby finds that the preservation and conservation of park resources
and values requires that such public accommodations, facilities, and services
as have to be provided within such units should be provided only under
carefully controlled safeqguards against unregulated and indiscriminate use, so

that--
(1) visitation will not unduly impair these resources and

values; and

(2) development of public accommodations, facilities, and
services within such units can best be limited to locations that
are consistent to the highest practicable degree with the
preservation and conservation of the resources and values of

such units.

(b) Policy.--It is the policy of the Congress that the development of
public accommodations, facilities, and services in units of the National Park
System shall be limited to those accommodations, facilities, and services
that--

(1) are necessary and appropriate for public use and
enjoyment of the unit of the National Park System in which they

are located; and
(2) are consistent to the highest practicable degree with
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the preservation and conservation of the resources and values of
the unit.

SEC. 403. AWARD OF CONCESSIONS CONTRACTS.

In furtherance of the findings and policy stated in section 402, and
except as provided by this title or otherwise authorized by law, the
Secretary shall utilize concessions contracts to authorize a person,
corporation, or other entity to provide accommodations, facilities, and
services to visitors to units of the National Park System. Such concessions
contracts shall be awarded as follows:

(1) Competitive selection process.--Except as otherwise
provided in this section, all proposed concessions contracts
shall be awarded by the Secretary to the person, corporation, or
other entity submitting the best proposal, as determined by the
Secretary through a competitive selection process. Such
competitive process shall include simplified procedures for
small, individually-owned, concessions contracts.

(2) Solicitation of proposals.--Except as otherwise provided
in this section, prior to awarding a new concessions contract
(including renewals or extensions of existing concessions
contracts) the Secretary shall publicly solicit proposals for
the concessions contract and, in connection with such
solicitation, the Secretary shall prepare a prospectus and shall
publish notice of its availability at least once in local or
national newspapers or trade publications, and/or the Commerce
Business Daily, as appropriate, and shall make the prospectus
available upon request to all interested parties.

(3) Prospectus.--The prospectus shall include the following
information:

(A) The minimum requirements for such contract as
set forth in paragraph (4).

(B) The terms and conditions of any existing
concessions contract relating to the services and
facilities to be provided, including all fees and other
forms of compensation provided to the United States by
the concessioner.

(C) Other authorized facilities or services which
may be provided in a proposal.

(D) Facilities and services to be provided by the
Secretary to the concessioner, if any, including public
access, utilities, and buildings.

(E) An estimate of the amount of compensation, if
any, due an existing concessioner from a new
concessioner under the terms of a prior concessions
contract.

(F) A statement as to the weight to be given to each
selection factor identified in the prospectus and the
relative importance of such factors in the selection
process.

(G) Such other information related to the proposed
concessions operation as is provided to the Secretary
pursuant to a concessions contract or is otherwise
available to the Secretary, as the Secretary determines
is necessary to allow for the submission of competitive
proposals.

(H) Where applicable, a description of a
preferential right to the renewal of the proposed
concessions contract held by an existing concessioner as
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set forth in paragraph (7).

(4) Minimum requirements.--(A) No proposal shall be
considered which fails to meet the minimum requirements as
determined by the Secretary. Such minimum requirements shall
include the following:

(i) The minimum acceptable franchise fee or other
forms of consideration to the Government.

(ii) Any facilities, services, or capital investment
required to be provided by the concessioner.

(iii) Measures necessary to ensure the protection,
conservation, and preservation of resources of the unit
of the National Park System.

(B) The Secretary shall reject any proposal, regardless of
the franchise fee offered, if the Secretary determines that the
person, corporation, or entity is not qualified, is not likely
to provide satisfactory service, or that the proposal is not
responsive to the objectives of protecting and preserving
resources of the unit of the National Park System and of
providing necessary and appropriate facilities and services to
the public at reasonable rates.

(C) If all proposals submitted to the Secretary either fail
to meet the minimum requirements or are rejected by the
Secretary, the Secretary shall establish new minimum contract
requirements and re-initiate the competitive selection process
pursuant to this section.

(D) The Secretary may not execute a concessions contract
which materially amends or does not incorporate the proposed
terms and conditions of the concessions contract as set forth in
the applicable prospectus. If proposed material amendments or
changes are considered appropriate by the Secretary, the
Secretary shall resolicit offers for the concessions contract
incorporating such material amendments or changes.

(5) Selection of the best proposal.--(A) In selecting the
best proposal, the Secretary shall consider the following
principal factors:

(i) The responsiveness of the proposal to the
objectives of protecting, conserving, and preserving
resources of the unit of the National Park System and of
providing necessary and appropriate facilities and
services to the public at reasonable rates.

{ii) The experience and related background of the
person, corporation, or entity submitting the proposal,
including the past performance and expertise of such
person, corporation or entity in providing the same or
similar facilities or services.

(iii) The financial capability of the person,
corporation, or entity submitting the proposal.

(iv) The proposed franchise fee, except that
consideration of revenue to the United States shall be
subordinate to the objectives of protecting, conserving,
and preserving resources of the unit of the National
Park System and of providing necessary and appropriate
facilities to the public at reasonable rates.

(B) The Secretary may also consider such secondary factors
as the Secretary deems appropriate.

(C) In developing regulations to implement this title, the
Secretary shall consider the extent to which plans for
employment of Indians (including Native Alaskans) and
involvement of businesses owned by Indians, Indian tribes, or
Native Alaskans in the operation of a concession, contracts
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should be identified as a factor in the selection of a best
proposal under this section.

(6) Congressional notification.--The Secretary shall submit
any proposed concessions contract with anticipated annual gross
receipts in excess of $5,000,000 or a duration of more than 10
years to the Committee on Resources of the House of
Representatives and the Committee on Energy and Natural
Resources of the Senate. The Secretary shall not award any such
proposed contract until at least 60 days subsequent to the
notification of both committees.

(7) Preferential right of renewal.--(A) Except as provided
in subparagraph (B), the Secretary shall not grant a
concessioner a preferential right to renew a concessions
contract, or any other form of preference to a concessions
contract.

(B) The Secretary shall grant a preferential right of
renewal to an existing concessioner with respect to proposed
renewals of the categories of concessions contracts described by
paragraph (8), subject to the requirements of that paragraph.

(C) As used in this title, the term " 'preferential right of
renewal'’ means that the Secretary, subject to a determination
by the Secretary that the facilities or services authorized by a
prior contract continue to be necessary and appropriate within
the meaning of section 402, shall allow a concessioner
qualifying for a preferential right of renewal the opportunity
to match the terms and conditions of any competing proposal ]
which the Secretary determines to be the best proposal for a
proposed new concessions contract which authorizes the
continuation of the facilities and services provided by the
concessioner under its prior contract.

(D) A concessioner which successfully exercises a
preferential right of renewal in accordance with the
requirements of this title shall be entitled to award of the
proposed new concessions contract to which such preference
applies.

(8) Outfitter and guide services and small contracts.--(A) The

provisions of paragraph (7) shall apply only to the following:

(i) Subject to subparagraph (B), outfitting and
guide concessions contracts.

(ii) Subject to subparagraph (C), concessions
contracts with anticipated annual gross receipts under
$500, 000,

(B) For the purposes of this title, an "~ “outfitting and
guide concessions contract'' means a concessions contract which
solely authorizes the provision of specialized backcountry outdoor [
recreation guide services which require the employment of ;
specially trained and experienced guides to accompany park
visitors in the backcountry so as to provide a safe and
enjoyable experience for visitors who otherwise may not have the
skills and equipment to engage in such activity. Outfitting and I
guide concessioners, where otherwise gualified, include
concessioners which provide guided river running, hunting,
fishing, horseback, camping, and mountaineering experiences. An
outfitting and guide concessioner is entitled to a preferential L
right of renewal under this title only if--

(i) the contract with the outfitting and guide
concessioner does not grant the concessioner any .
interest, including any leasehold surrender interest or [
possessory interest, in capital improvements on lands
owned by the United States within a unit of the National -
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Park System, other than a capital improvement
constructed by a concessioner pursuant to the terms of a
concessions contract prior to the date of the enactment
of this title or constructed or owned by a concessioner
or his or her predecessor before the subject land was
incorporated into the National Park System;

(ii) the Secretary determines that the concessioner
has operated satisfactorily during the term of the
contract (including any extension thereof); and

(iii) the concessioner has submitted a responsive
proposal for a proposed new contract which satisfies the
minimum requirements established by the Secretary
pursuant to paragraph (4).

(C) A concessioner that holds a concessions contract that
the Secretary estimates will result in gross annual receipts of
less than $500,000 if renewed shall be entitled to a
preferential right of renewal under this title if--

(i) the Secretary has determined that the
concessioner has operated satisfactorily during the term
of the contract (including any extension thereof); and

(ii) the concessioner has submitted a responsive
proposal for a proposed new concessions contract which
satisfies the minimum requirements established by the
Secretary pursuant to paragraph (4).

(9) New or additional services.--The Secretary shall not
grant a preferential right to a concessioner to provide new or
additional services in a unit of the National Park System.

(10) Secretarial authority.--Nothing in this title shall be
construed as limiting the authority of the Secretary to
determine whether to issue a concessions contract or to
establish its terms and conditions in furtherance of the
policies expressed in this title.

(11) Exceptions.--Notwithstanding the provisions of this
section, the Secretary may award, without public solicitation,
the following: _

(A) A temporary concessions contract or an extension

of an existing concessions contract for a term not to

exceed 3 years in order to avoid interruption of

services to the public at a unit of the National Park
System, except that prior to making such an award, the
Secretary shall take all reasonable and appropriate steps to
consider alternatives to avoid such interruption.

(B} A concessions contract in extraordinary circumstances
where compelling and equitable considerations require
the award of a concessions contract to a particular
party in the public interest. Such award of a
concessions contract shall not be made by the Secretary
until at least 30 days after publication in the Federal
(] Register of notice of the Secretary's intention to do so
f and the reasons for such action, and submission of
e notice to the Committee on Energy and Natural Resources
of the Senate and the Committee on Resources of the
House of Representatives.

i
i
L

SEC. 404. TERM OF CONCESSIONS CONTRACTS.

1” A concessions contract entered into pursuant to this title shall
generally be awarded for a term of 10 years or less. However, the
Secretary may award a contract for a term of up to 20 years if the
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Secretary determines that the conract terms and conditions, including the
required construction of capital improvements, warrant a longer term.

SEC. 405. PROTECTION OF CONCESSIONER INVESTMENT.

(a) Leasehold Surrender Interest Under New Concessions Contracts.--
On or after the date of the enactment of this title, a concessioner that
constructs a capital improvement upon land owned by the United States within a
unit of the National Park System pursuant to a concessions contract shall have
a leasehold surrender interest in such capital improvement subject to the

following terms and conditions:
(1) A concessioner shall have a leasehold surrender interest

in each capital improvement constructed by a concessioner under
a concessions contract, consisting solely of a right to
compensation for the capital improvement to the extent of the
value of the concessioner's leasehold surrender interest in the
capital improvement.

(2) A leasehold surrender interest--

(A) may be pledged as security for financing of a
capital improvement or the acquisition of a concessions
contract when approved by the Secretary pursuant to this
title;

(B) shall be transferred by the concessioner in
connection with any transfer of the concessions contract
and may be relinquished or waived by the concessioner;
and

(C) shall not be extinguished by the expiration or
other termination of a concessions contract and may not
be taken for public use except on payment of just
compensation.

(3) The value of a leasehold surrender interest in a capital
improvement shall be an amount equal to the initial value
(construction cost of the capital improvement), increased (or
decreased) in the same percentage increase (or decrease) as the
percentage increase (or decrease) in the Consumer Price Index,
from the date of making the investment in the capital
improvement by the concessioner to the date of payment of the
value of the leasehold surrender interest, less depreciation of
the capital improvement as evidenced by the condition and
prospective serviceability in comparison with a new unit of like
kind.

(4) Effective 9 years after the date of the enactment of this
Act, the Secretary may provide, in any particular new
concession contract the Secretary estimates will have a
leasehold surrender interest of more than $10,000,000, that the
value of any leasehold surrender interest in a capital
improvement shall be based on either (A) a reduction on an
annual basis, in equal portions, over the same number of years
as the time period associated with the straight line
depreciation of the initial value (construction cost of the
capital improvement), as provided by applicable Federal income
tax laws and regulations in effect on the day before the date of
the enactment of this Act or (B) such alternative formula that
is consistent with the objectives of this title. The Secretary may
only use such an alternative formula if the Secretary determines,
after scrutiny of the financial and other circumstances involved in
this particular concession contract (including providing notice in
the Federal Register and opportunity for comment), that such
alternative formula is, compared to the standard method of
determining value provided for in paragraph (3), necessary in

160



Appendix |
Public Law
Page 7
order to provide a fair return to the Government and to foster
competition for the new contract by providing a reasonable
opportunity to make a profit under the new contract. If no
responsive offers are received in response to a solicitation
that includes such an alternative formula, the concession
opportunity shall be resolicited with the leasehold surrender
interest value as described in paragraph (3).
(5) Where a concessioner, pursuant to the terms of a
concessions contract, makes a capital improvement to an existing
capital improvement in which the concessioner has a leasehold
surrender interest, the cost of such additional capital
improvement shall be added to the then current value of the
concessioner's leasehold surrender interest.

(b) Special Rule for Existing Possessory Interest.--

(1) A concessioner which has obtained a possessory interest
as defined pursuant to Public Law 89-249 (commonly known as the
National Park Service Concessions Policy Act; 16 U.S.C. 20 et
seq.), as in effect on the day before the date of the enactment
of this Act, under the terms of a concessions contract entered
into before that date shall, upon the expiration or termination
of such contract, be entitled to receive compensation for such
possessory interest improvements in the amount and manner as
described by such concessions contract. Where such a possessory
interest is not described in the existing contract, compensation

. of possessory interest shall be determined in accordance with
the laws in effect on the day before the date of enactment of
this Act.

(2) In the event such prior concessioner is awarded a new
concessions contract after the effective date of this title
replacing an existing concessions contract, the existing
concessioner shall, instead of directly receiving such
possessory interest compensation, have a leasehold surrender
interest in its existing possessory interest improvements under
the terms of the new contract and shall carry over as the
initial value of such leasehold surrender interest (instead of
construction cost) an amount equal to the value of the existing
possessory interest as of the termination date of the previous
contract. In the event of a dispute between the concessioner and
the Secretary as to the value of such possessory interest, the
matter shall be resolved through binding arbitration.

(3) In the event that a new concessioner is awarded a
concessions contract and is required to pay a prior concessioner
for possessory interest in prior improvements, the new
concessioner shall have a leasehold surrender interest in such
prior improvements and the initial value in such leasehold
surrender interest (instead of construction cost), shall be an
amount equal to the value of the existing possessory interest as
of the termination date of the previous contract.

(c} Transition to Successor Concessioner.--Upon expiration or
termination of a concessions contract entered into after the effective
date of this title, a concessioner shall be entitled under the terms of
the concessions contract to receive from the United States or a
successor concessioner the value of any leasehold surrender interest in
a capital improvement as of the date of such expiration or termination.
A successor concessioner shall have a leasehold surrender interest in
such capital improvement under the terms of a new contract and the
initial value of the leasehold surrender interest in such capital
improvement (instead of construction cost) shall be the amount of money
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the new concessioner is required to pay the prior concessioner for its

leasehold surrender interest under the terms of the prior concessions
contract'.

(d) Title to Improvements.--Title to any capital improvement
constructed by a concessioner on lands owned by the United States in a
unit of the National Park System shall be vested in the United States.

(e) Definitions.-~For purposes of this section:

(1) Consumer price index.--The term “Consumer Price Index”
means the “Consumer Price Index--~All Urban Consumers”
published by the Bureau of Labor Statistics of the Department of
Labor, unless such index is not published, in which case another
regularly published cost-of-living index approximating the
Consumer Price Index shall be utilized by the Secretary; and

(2) Capital improvement.--The term “capital improvement”
means a structure, fixture, or nonremovable equipment provided
by a concessioner pursuant to the terms of a concessions
contract and located on lands of the United States within a unit
of the National Park System.

(f) Special Reporting Requirement.-- Not later than 7 years after the date
of the enactment of this Act, the Secretary shall submit a report to the
Committee on Energy and Natural Resources of the Senate and the Committee on
Resources of the House of Representatives containing a complete analysis of
the concession program as well as--

(1) an assessment of competition in the solicitation of
prospectuses, fair and/or increased return to the Government,
and improvement of concession facilities and infrastructure; and

(2) an assessment of any problems with the management and
administration of the concession program that are a direct
result of the implementation of the provisions of this title.

SEC. 406. REASONABLENESS OF RATES.

(a) In General.--Each concessions contract shall permit the
concessioner to set reasonable and appropriate rates and charges for
facilities, goods, and services provided to the public, subject to approval
under subsection (b).

(b) Approval by Secretary Required.--A concessioner's rates and
charges to the public shall be subject to approval by the Secretary. The
approval process utilized by the Secretary shall be as prompt and as
unburdensome to the concessioner as possible and shall rely on market forces
to establish reasonableness of rates and charges to the maximum extent
practicable. The Secretary shall approve rates and charges that the Secretary
determines to be reasonable and appropriate. Unless otherwise provided in the
contract, the reasonableness and appropriateness of rates and charges shall be
determined primarily by comparison with those rates and charges for
facilities, goods, and services of comparable character under similar
conditions, with due consideration to the following factors and other factors
deemed relevant by the Secretary: length of season, peakloads, average
percentage of occupancy, accessibility, availability and costs of labor and
materials, and type of patronage. Such rates and charges may not exceed the
market rates and charges for comparable facilities, goods, and services, after
taking into account the factors referred to in the preceding sentence.

(c) Implementation of Recommendations.--Not later than 6 months after
receiving recommendations from the Advisory Board established under section
409(a) regarding concessioner rates and charges to the public, the Secretary
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shall implement the recommendations or report to the Congress the reasons for
not implementing the recommendations.

SEC. 407. FRANCHISE FEES.

(a) In General.--A concessions contract shall provide for payment to the
government of a franchise fee or such other monetary consideration as
determined by the Secretary, upon consideration of the probable value to the
concessioner of the privileges granted by the particular contract involved.
Such probable value shall be based upon a reasonable opportunity for net
profit in relation to capital invested and the obligations of the contract.
Consideration of revenue to the United States shall be subordinate to the
objectives of protecting and preserving park areas and of providing necessary
and appropriate services for visitors at reasonable rates.

(b) Amount of Franchise Fee.--The amount of the franchise fee or other
monetary consideration paid to the United States for the term of the
concessions contract shall be specified in the concessions contract and may
only be modified to reflect extraordinary unanticipated changes from the
conditions anticipated as of the effective date of the contract. The Secretary
shall include in concessions contracts with a term of more than 5 years a
provision which allows reconsideration of the franchise fee at the request of
the Secretary or the concessioner in the event of such extraordinary
unanticipated changes. Such provision shall provide for binding arbitration in
the event that the Secretary and the concessioner are unable to agree upon an
adjustment to the franchise fee in these circumstances.

(c) Special Account.--All franchise fees (and other monetary
consideration) paid to the United States pursuant to concessions
contracts shall be deposited into a special account established in the
Treasury of the United States. Twenty percent of the funds deposited in
the special account shall be available for expenditure by the Secretary,
without further appropriation, to support activities throughout the
National Park System regardless of the unit of the National Park System in
which the funds were collected. The funds deposited into the special account
shall remain available until expended.

(d) Subaccount for Each Unit.--There shall be established within the
special account required under subsection (c) a subaccount for each unit of
the National Park System. Each subaccount shall be credited with 80 percent of
the franchise fees (and other monetary consideration) collected at a single
unit of the National Park System under concessions contracts. The funds
credited to the subaccount for a unit of the National Park System shall be
available for expenditure by the Secretary, without further appropriation, for
use at the unit for visitor services and for purposes of funding high-priority
and urgently necessary resource management programs and operations. The funds
credited to a subaccount shall remain available until expended.

SEC. 408. TRANSFER OF CONCESSIONS CONTRACTS.

(a) Approval of the Secretary.--No concessions contract or leasehold
surrender interest may be transferred, assigned, sold, or otherwise conveyed
or pledged by a concessioner without prior written notification to, and
approval by, the Secretary.

(b) Conditions.--The Secretary shall approve a transfer or conveyance
described in subsection (a) unless the Secretary finds that--
(1) the individual, corporation or entity seeking to acquire
a concessions contract is not qualified or able to satisfy the
terms and conditions of the concessions contract;
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(2) such transfer or conveyance would have an adverse impact
on (A) the protection, conservation, or preservation of the
resources of the unit of the National Park System or (B) the
provision of necessary and appropriate facilities and services
to visitors at reasonable rates and charges; and

(3) the terms of such transfer or conveyance are likely,
directly or indirectly, to reduce the concessioner's opportunity
for a reasonable profit over the remaining term of the contract,
adversely affect the quality of facilities and services provided
by the concessioner, or result in a need for increased rates and
charges to the public to maintain the quality of such facilities
and services.

{c) Transfer Terms.-~The terms and conditions of any contract under this
section shall not be subject to modification or open to renegotiation by the
Secretary because of a transfer or conveyance described in subsection (a),
unless such transfer or conveyance would have an adverse impact as described
in paragraph (2) of subsection (b).

SEC. 409. NATIONAL PARK SERVICE CONCESSIONS MANAGEMENT ADVISORY
BOARD.

(a) Establishment.--There is hereby established a National Park
Service Concessions Management Advisory Board (in this title referred to as
the " “Advisory Board'') whose purpose shall be to advise the Secretary and
National Park Service on matters relating to management of concessions in the

National Park System.

(b} Duties.--
(1) Advice.--The Advisory Board shall advise on each of the
following:

(A) Policies and procedures intended to assure that
services and facilities provided by concessioners are z
necessary and appropriate, meet acceptable standards at
reasonable rates with a minimum of impact on park :
resources and values, and provide the concessioners with
a reasonable opportunity to make a profit.

(B) Ways to make National Park Service concessions
programs and procedures more cost effective, more
process efficient, less burdensome, and timelier.

(2) Recommendations.--The Advisory Board shall make
recommendations to the Secretary regarding each of the
following:

(A) National Park Service contracting with the
private sector to conduct appropriate elements of
concessions management and providing recommendations to
make more efficient, less burdensome, and timelier the
review or approval of concessioner rates and charges to
the public. |

(B) The nature and scope of products which qualify i
as Indian, Alaska Native, and Native Hawaiian
handicrafts within this meaning of this title.

(C) The allocation of concession fees.

The initial recommendations under subparagraph (A) relating
to rates and charges shall be submitted to the Secretary not
later than one year after the first meeting of the Board.
(3) Annual report.--The Advisory Board, commencing with the
first anniversary of its initial meeting, shall provide an
annual report on its activities to the Committee on Resources of

i
i
i
i
{
I
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the United States House of Representatives and the Committee on
Energy and Natural Resources of the United States Senate.

(c) Advisory Board Membership.--Members of the Advisory Board shall be
appointed on a staggered basis by the Secretary for a term not to exceed 4
years and shall serve at the pleasure of the Secretary. The Advisory Board
shall be comprised of not more than seven individuals appointed from among
citizens of the United States not in the employment of the Federal Government
and not in the employment of or having an interest in a National Park Service
concession. Of the seven members of the Advisory Board--

(1) one member shall be privately employed in the
hospitality industry and have both broad knowledge of hotel or
food service management and experience in the parks and
recreation concessions business;

(2) one member shall be privately employed in the tourism
industry;

(3) one member shall be privately employed in the accounting
industry;

(4) one member shall be privately employed in the outfitting
and guide industry;

(5) one member shall be a State government employee with
expertise in park concession management;

(6) one member shall be active in promotion of traditional
arts and crafts; and

(7) one member shall be active in a nonprofit conservation
organization involved in parks and recreation programs.

(d) Termination.--The Advisory Board shall continue to exist until
December 31, 2008. In all other respects, it shall be subject to the
provisions of the Federal Advisory Committee Act.

(e) Service on Advisory Board.--Service of an individual as a member of
the Advisory Board shall not be considered as service or employment bringing
such individual within the provisions of any Federal law relating to conflicts
of interest or otherwise imposing restrictions, requirements, or penalties in
relation to the employment of persons, the performance of services, or the
payment or receipt of compensation in connection with claims, proceedings, or
matters involving the United States. Service as a member of the Advisory Board
shall not be considered service in an appointive or elective position in the
Government for purposes of section 8344 of title 5, United States Code, or
other comparable provisions of Federal law.

SEC. 410. CONTRACTING FOR SERVICES.

(a) Contracting Authorized.--(1) To the maximum extent practicable, the
Secretary shall contract with private entities to conduct or assist in those
elements of the management of the National Park Service concessions program
considered by the Secretary to be suitable for non-Federal performance. Such
management elements include each of the following:

(A) Health and safety inspections.

(B) Quality control of concessions operations and facilities.
(C) Strategic capital planning for concessions facilities.
(D) BAnalysis of rates and charges to the public.

(2) The Secretary may also contract with private entities to assist

the Secretary with each of the following:
(A) Preparation of the financial aspects of prospectuses for
National Park Service concessions contracts.
(B) Development of guldelines for a national park system
capital improvement and maintenance program for all concession
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occupied facilities.
{C) Making recommendations to the Director of the National

Park Service regarding the conduct of annual audits of
concession fee expenditures.

{b) Other Management Elements.--The Secretary shall also consider, taking
into account the recommendations of the Advisory Board, contracting out other
elements’ of the concessions management program, as appropriate.

(c) Condition.--Nothing in this section shall diminish the governmental
responsibilities and authority of the Secretary to administer concessions
contracts and activities pursuant to this title and the Act of August 25, 1916
(commonly known as the National Park Service Organic Act; 16 U.S.C. 1 et
seq.). The Secretary reserves the right to make the final decision or contract
approval on contracting services dealing with the management of the National
Park Service concessions program under this section.

SEC. 411. MULTIPLE CONTRACTS WITHIN A PARK.

If multiple concessions contracts are awarded to authorize

concessioners to provide the same or similar outfitting, guiding, river
running, or other similar services at the same approximate location or
resource within a specific national park, the Secretary shall establish a
comparable franchise fee structure for all such same or similar contracts,
except that the terms and conditions of any existing concessions contract
shall not be subject to modification or open to renegotiation by the Secretary
because of an award of a new contract at the same approximate location or

resource.

SEC. 412. SPECIAL RULE FOR TRANSPORTATION CONTRACTING SERVICES.

Notwithstanding any other provision of law, a service contract entered
into by the Secretary for the provision solely of transportation services in a
unit of the National Park System shall be no more than 10 years in length,
including a base period of 5 years and annual extensions for an additional 5-
year period based on satisfactory performance and approval by the Secretary.

SEC. 413. USE OF NONMONETARY CONSIDERATION IN CONCESSIONS CONTRACTS.

Section 321 of the Act of June 30, 1932 (40 U.S.C. 303b), relating to the
leasing of buildings and properties of the United States, shall not apply to
contracts awarded by the Secretary pursuant to this title.

SEC. 414. RECORDKEEPING REQUIREMENTS.

(a) In General.--Each concessioner shall keep such records as the
Secretary may prescribe to enable the Secretary to determine that all terms of
the concessions contract have been and are being faithfully performed, and the
Secretary and any duly authorized representative of the Secretary shall, for
the purpose of audit and examination, have access to such records and to other
books, documents, and papers of the concessioner pertinent to the contract and
all terms and conditions thereof.

(b) Access to Records.--~The Comptroller General or any duly authorized
representative of the Comptroller General shall, until the expiration of 5
calendar years after the close of the business year of each concessioner or
subconcessioner, have access to and the right to examine any pertinent books,
papers, documents and records of the concessioner or subconcessioner related
to the contract or contracts involved.

SEC. 415. REPEAL OF NATIONAL PARK SERVICE CONCESSIONS POLICY ACT.
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(a) Public Law 89-249 (commonly known as the National Park Service
Concessions Policy Act; 16 U.S.C. 20 et seq.) is repealed. The repeal of such
Act shall not affect the validity of any concessions contract or permit
entered into under such Act, but the provisions of this title shall apply to
any such contract or permit except to the extent such provisions are
inconsistent with the terms and conditions of any such contract or permit.
References in this title to concessions contracts awarded under authority of
such Act also apply to concessions permits awarded under such authority.

(b) Conforming Amendments.--{(1) The fourth sentence of section 3 of the
Act of August 25, 1916 (commonly known as the National Park Service Organic

Act; 16 U.S.C. 3), is amended--
(A) by striking all through “no natural” and inserting

“No natural,”; and
{B) by striking the last proviso in its entirety.

(2) Section 12 of Public Law 91-383 (commonly known as the National
Park System General Authorities Act; 16 U.S.C. la-7) is amended by striking
subsection (c).

(3) The second paragraph under the heading “National Park Service” in the
Act of July 31, 1953 (67 Stat. 261, 271), is repealed.

(c) ANILCA.--Nothing in this title amends, supersedes, or otherwise
affects any provision of the Alaska National Interest Lands Conservation Act
{16 U.5.C. 3101 et seq.) relating to revenue-producing visitor services.

SEC. 416. PROMOTION OF THE SALE OF INDIAN, ATASKA NATIVE, NATIVE SAMOAN, AND

'NATIVE HAWAITAN HANDICRAFTS.

(a) In General.--Promoting the sale of authentic United States Indian,
Alaskan Native, Native Samoan, and Native Hawaiian handicrafts relating to the
cultural, historical, and geographic characteristics of units of the National
Park System is encouraged, and the Secretary shall ensure that there is a
continuing effort to enhance the handicraft trade where it exists and
establish the trade in appropriate areas where such trade currently does not

exist.

(b) Exemption From Franchise Fee.--In furtherance of these purposes, the
revenue derived from the sale of United States Indian, Alaska Native, Native
Samoan, and Native Hawaiian handicrafts shall be exempt from any franchise fee

payments under this title.

SEC. 417. REGULATIONS.

As soon as practicable after the effective date of this title, the
Secretary shall promulgate regulations appropriate for its implementation.
Among other matters, such regulations shall include appropriate provisions to
ensure that concession services and facilities to be provided in a unit of the
National Park System are not segmented or otherwise split into separate
oncessions contracts for the purposes of seeking to reduce anticipated annual
gross receipts of a concessions contract below $500,000. The Secretary shall
also promulgate regulations which further define the term “United States
Indian, Alaskan Native, and Native Hawaiian handicrafts” for the purposes of

this title.
SEC. 418. COMMERCIAL USE AUTHORIZATIONS.

(a) In General.--To the extent specified in this section, the
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Secretary, upon request, may authorize a private person, corporation, or
other entity to provide services to visitors to units of the National
Park System through a commercial use authorization. Such authorizations
shall not be considered as concessions contracts pursuant to this title
nor shall other sections of this title be applicable to such
authorizations except where expressly so stated.

(b) Criteria for Issuance of Authorizations.--

(1) Required determinations.--The authority of this section
may be used only to authorize provision of services that the
Secretary determines will have minimal impact on resources and
values of the unit of the National Park System and are
consistent with the purpose for which the unit was established
and with all applicable management plans and park policies and
regulations.

(2) Elements of authorization.--The Secretary shall--

(A) require payment of a reasonable fee for issuance
of an authorization under this section, such fees to
remain available without further appropriation to be
used, at a minimum, to recover associated management and
administrative costs;

(B) require that the provision of services under
such an authorization be accomplished in a manner
consistent to the highest practicable degree with the
preservation and conservation of park resources and
values;

(C) take appropriate steps to limit the liability of
the United States arising from the provision of services
under such an authorization; and

(D) have no authority under this section to issue
more authorizations than are consistent with the
preservation and proper management of park resources and
values, and shall establish such other conditions for
issuance of such an authorization as the Secretary
determines appropriate for the protection of visitors,
provision of adequate and appropriate visitor services,
and protection and proper management of the resources
and values of the park.

(c) Limitations.--Any authorization issued under this section shall be
limited to--

(1) commercial operations with annual gross receipts of not
more than $25,000 resulting from services originating and
provided solely within a unit of the National Park System
pursuant to such authorization;

(2) the incidental use of resources of the unit by
commercial operations which provide services originating and
terminating outside of the boundaries of the unit; or

(3) such uses by organized children's camps, outdoor clubs
and nonprofit institutions (including back country use) and such
other uses as the Secretary determines appropriate.

Nonprofit institutions are not required to obtain commercial use
authorizations unless taxable income is derived by the institution from
the authorized use.

(d) Prohibition on Construction.--An authorization issued under this
section shall not provide for the construction of any structure,
fixture, or improvement on federally-owned lands within the boundaries
of a unit of the National Park System.

(e) Duration.--The term of any authorization issued under this
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section shall not exceed 2 years. No preferential right of renewal or
similar provisions for renewal shall be granted by the Secretary.

(f) Other Contracts.--A person, corporation, or other entity seeking
or obtaining an authorization pursuant to this section shall not be
precluded from also submitting proposals for concessions contracts.

SEC. 419. SAVINGS PROVISION.

(a) Treatment of Glacier Bay Concession Permits Prospectus.--Nothing
contained in this title shall authorize or require the Secretary to withdraw,
revise, amend, modify, or reissue the February 19, 1998, Prospectus Under
Which Concession Permits Will be Open for Competition for the Operation of
Cruise Ship Services Within Glacier Bay National Park and Preserve (in this
section referred to as the “1998 Glacier Bay Prospectus”). The award of
concession permits pursuant to the 1998 Glacier Bay Prospectus shall be under
provisions of existing law at the time the 1998 Glacier Bay Prospectus was

issued.

{b) Preferential Right of Renewal.--Notwithstanding any provision of
this title, the Secretary, in awarding future Glacier Bay cruise ship
concession permits covering cruise ship entries for which a preferential
right of renewal existed prior to the effective date of this title, shall
provide for such cruise ship entries a preferential right of renewal, as
described in subparagraphs (C) and (D) of section 403(7). Any Glacier Bay
concession permit awarded under the authority contained in this
subsection shall expire by December 31, 2009.
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DEPARTMENT OF THE INTERIOR
NATIONAL PARK SERVICE
36 CFR PART 51--CONCESSION CONTRACTS

Subpart A--Authority and Purpose

Sec.

51.1 What does this part cover?

51.2 What is the policy underlying concessions contracts?

Subpart B--General Definitions
51.3 How are terms defined in this part?

Subpart C--Solicitation, Selection and Award Procedures

51.4 How will the Director invite the general public to apply for the award of a concession contract?
51.5 What information will the prospectus include?

51.6 Will a concession contract be developed for a particular potential offeror?

51.7 How will information be provided to a potential offeror after the prospectus is issued?

51.8 Where will the Director publish the notice of availability of the prospectus?

51.9 How do I get a copy of the prospectus?

51.10 How long will I have to submit my proposal?

51.11 May the Director amend, extend, or cancel a prospectus or solicitation?

51.12  Are there any other additional procedures that I must follow to apply for a concession contract?
51.13 When will the Director determine if proposals are responsive?

51.14 What happens if no responsive proposals are submitted?

51.15 May I clarify, amend or supplement my proposal after it is submitted?

51.16 How will the Director evaluate proposals and select the best one?

51.17 What are the selection factors?

51.18 When must the Director reject a proposal?

51.19 Must the Director award the concession contract that is set forth in the prospectus?

51.20 Does this part limit the authority of the Director?

51.21 When must the selected offeror execute the concession contract?

51.22 When may the Director execute the concession contract?

Subpart D--Non-Competitive Award of Concession Contracts

51.23 May the Director extend an existing concession contract without a public solicitation?

51.24 May the Director award a temporary concession contract without a public solicitation?

51.25 Are there any other circumstances in which the Director may award a concession contract without

public solicitation?

Subpart E--Right of Preference to a New Concession Contract

51.26 What solicitation, selection and award procedures apply when a preferred offeror exists?

51.27 Who is a preferred offeror and what are a preferred offeror's rights to the award of a new
concession contract?

51.28 When will the Director determine whether a concessioner is a preferred offeror?

51.29 How will I know when a preferred offeror exists?

51.30 What must a preferred offeror do before it may exercise a right of preference?

51.31 What happens if a preferred offeror does not submit a responsive proposal?

51.32 What is the process if the Director determines that the best responsive proposal was not submitted

by a preferred offeror?
51.33 What if a preferred offeror does not timely amend its proposal to meet the terms and conditions of

the best proposal?
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51.34 What will the Director do if a selected preferred offeror does not timely execute the new

concession contract?
51.35 What happens to a right of preference if the Director receives no responsive proposals?

Subpart F--Determining a Preferred Offeror

51.36 What conditions must be met before the Director determines that a concessioner is a preferred

offeror?

51.37 How will the Director determine that a new concession contract is a qualified concession contract?

51.38 How will the Director determine that a concession contract is an outfitter and guide concession

contract?

51.39 What are some examples of outfitter and guide concession contracts?

51.40 What are some factors to be considered in determining that outfitter and guide operations are

conducted in the backcountry?

51.41 Ifthe concession contract grants a compensable interest in real property improvements, will the

Director find that the concession contract is an outfitter and guide concession contract?

51.42 Are there exceptions to this compensable interest prohibition?

51.43 Who will make the determination that a concession contract is an outfitter and guide contract?

51.44 How will the Director determine if a concessioner was satisfactory for purposes of a right of

preference?

51.45 Will a concessioner that has operated for less than the entire term of a concession contract be

considered a satisfactory operator?

51.46 May the Director determine that a concessioner has not operated satisfactorily after a prospectus is

issued?

51.47 How does a person appeal a decision of the Director that a concessioner is or is not a preferred

offeror?

51.48 What happens to a right of preference in the event of termination of a concession contract for

unsatisfactory performance or other breach?

51.49 May the Director grant a right of preference except in accordance with this part?

51.50 Does the existence of a preferred offeror limit the authority of the Director to establish the terms
of a concession contract?

Subpart G--Leasehold Surrender Interest

51.51 What special terms must I know to understand leasehold surrender interest?

51.51 How do I obtain a leasehold surrender interest?

51.52 51.53 When may the Director authorize the construction of a capital improvement?

51.54 What must a concessioner do before beginning to construct a capital improvement?

51.55 What must a concessioner do after substantial completion of the capital improvement?

51.56 How will the construction cost for purposes of leasehold surrender interest value be determined?
51.57 How does a concessioner request arbitration of the construction cost of a capital improvement? [
51.58 What actions may or must the concessioner take with respect to a leasehold surrender interest?
51.59 Will leasehold surrender interest be extinguished by expiration or termination of a leasehold
surrender interest concession contract or may it be taken for public use? {
51.60 How will a new concession contract awarded to an existing concessioner treat a leasehold L
surrender interest obtained under a prior concession contract? '
51.61 How is an existing concessioner who is not awarded a new concession contract paid for a
leasehold surrender interest?

51.62 What is the process to determine a leasehold surrender interest value when the concessioner does
not seek or is not awarded a new concession contract?

51.63 When a new concessioner pays a concessioner for a leasehold surrender interest, what is the
leasehold surrender interest in the related capital improvements for purposes of a new concession
contract?
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51.64 May the concessioner gain additional leasehold surrender interest by undertaking a major

rehabilitation or adding to a structure in which the concessioner has a leasehold surrender interest?

51.65 May the concessioner gain additional leasehold surrender interest by replacing a fixture in which

the concessioner has a leasehold surrender interest?

51.66 Under what conditions will a concessioner obtain a leasehold surrender interest in existing real

property improvements in which no leasehold surrender interest exists?

51.67 Will a concessioner obtain leasehold surrender interest as a result of repair and maintenance of
real property improvements?

Subpart H--Possessory Interest

51.68 If a concessioner under a 1965 Act concession contract is not awarded a new concession contract,

how will a concessioner that has a possessory interest receive compensation for its possessory interest?

51.69 What happens if there is a dispute between a new concessioner and a prior concessioner as to the

value of the prior concessioner's possessory interest?

51.70 If a concessioner under a 1965 Act concession contract is awarded a new concession contract,

what happens to the concessioner's possessory interest?

51.71 What is the process to be followed if there is a dispute between the prior concessioner and the

Director as to the value of possessory interest?

51.72 If a new concessioner is awarded the contract, what is the relationship between leasehold
surrender interest and possessory interest?

Subpart I--Concession Contract Provisions

51.73 What is the term of a concession contract?

51.74 When may a concession contract be terminated by the Director?

51.75 May the Director segment or split concession contracts?

51.76 May the Director include in a concession contract or otherwise grant a concessioner a preferential
right to provide new or additional visitor services?

51.77 Will a concession contract provide a concessioner an exclusive right to provide visitor services?
51.78 Will a concession contract require a franchise fee and will the franchise fee be subject to
adjustment?

51.79 May the Director waive payment of a franchise fee or other payments?

51.80 How will the Director establish franchise fees for multiple outfitter and guide concession contracts
in the same park area?

51.81 May the Director include “special account” provisions in concession contracts?

51.82 Are a concessioner's rates required to be reasonable and subject to approval by the Director?

51.83 Handicrafts. [Reserved]

Subpart J--Assignment or Encumbrance of Concession Contracts

51.84 What special terms must [ know to understand this part?

51.85 What assignments require the approval of the Director?

51.86 What encumbrances require the approval of the Director?

51.87 Does the concessioner have an unconditional right to receive the Director's approval of an

assignment or encumbrance?

51.88 What happens if an assignment or encumbrance is completed without the approval of the
Director?

51.89 What happens if there is a default on an encumbrance approved by the Director?

51.90 How does the concessioner get the Director's approval before making an assignment or
encumbrance?

51.91 What information may the Director require in the application?

51.92 What are standard proformas?
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51.93 If the transaction includes more than one concession contract, how must required information be

provided?

51.94 What information will the Director consider when deciding to approve a transaction?

51.95 Does the Director's approval of an assignment or encumbrance include any representations of any

nature?

51.96 May the Director amend or extend a concession contract for the purpose of facilitating a

transaction?

51.97 May the Director open to renegotiation or modify the terms of a concession contract as a condition
to the approval of a transaction?

Subpart K--Information and Access to Information

51.98 What records must the concessioner keep and what access does the Director have to records?
51.99 What access to concessioner records will the Comptroller General have?

51.100 When will the Director make proposals and evaluation documents publicly available?

Subpart L--The Effect of the 1998 Act's Repeal of the 1965 Act

51.101 Did the 1998 Act repeal the 1965 Act?

51.102 What is the effect of the 1998 Act's repeal of the 1965 Act's preference in renewal?
51.103 Severability.

Subpart M-- Information Collection
51.104 Have information collection procedures been followed?

Authority: The Act of August 25, 1916, as amended and supplemented, 16 U.S.C. 1 et seq.,
particularly, 16 U.S.C. 3 and Title IV of the National Parks Omnibus Management Act of 1998 (Pub. L.

105-391).

Subpart A--Authority and Purpose : B

Sec. 51.1 What does this part cover? |

This part covers the solicitation, award, and administration of concession contracts. The Director
solicits, awards and administers concession contracts on behalf of the Secretary under the authority of the

Act of August 25, 1916, as amended and supplemented, 16 U.S.C. 1 et seq. and Title IV of the National L

Parks Omnibus Management Act of 1998 (Public Law 105-391). The purpose of concession contracts is
to authorize persons (concessioners) to provide visitor services in park areas. All concession contracts are
to be consistent with the requirements of this part. In accordance with section 403 of the 1998 Act, the
Director will utilize concession contracts to authorize the provision of visitor services in park areas,
except as may otherwise be authorized by law. For example, the Director may enter into commercial use
authorizations under section 418 of the 1998 Act and may enter into agreements with non-profit
organizations for the sale of interpretive materials and conduct of interpretive programs for a fee or
charge in park areas. In addition, the Director may, as part of an interpretive program agreement
otherwise authorized by law, authorize a non-profit organization to provide incidental visitor services that
are necessary for the conduct of the interpretive program. Nothing in this part amends, supersedes, or
otherwise affects any provision of the Alaska National Interest Lands Conservation Act (16 U.S.C. 3101
et seq.) relating to revenue-producing visitor services.

Sec. 51.2 What is the policy underlying concessions contracts?
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It is the policy of the Congress and the Secretary that visitor services in park areas may be provided
only under carefully controlled safeguards against unregulated and indiscriminate use so that visitation
will not unduly impair park values and resources. Development of visitor services in park areas will be
limited to locations that are consistent to the highest practicable degree with the preservation and
conservation of the resources and values of the park area. It is also the policy of the Congress and the
Secretary of the Interior that development of visitor services in park areas must be limited to those as are
necessary and appropriate for public use and enjoyment of the park area in which they are located.

Subpart B--General Definitions

Sec. 51.3 How are terms defined in this part?

To understand this part, you must refer to these definitions, applicable in the singular or the plural,
whenever these terms are used in this part:

The 1965 Act means Public Law 89-249, commonly known as the National Park Service Concession
Policies Act of 1965.

A 1965 Act concession contract is a concession contract or permit entered into under the authority of
the 1965 Act.

The 1998 Act means Title IV of Public Law 105-391.

The award of a concession contract is the establishment of a legally binding concession contract. It
occurs only when the Director and a selected offeror both fully execute a concession contract.

A concession contract (or contract) means a binding written agreement between the Director and a
concessioner entered under the authority of this part or the 1965 Act that authorizes the concessioner to
provide certain visitor services within a park area under specified terms and conditions. Concession
contracts are not contracts within the meaning of 41 U.S.C. 601 et seq. (the Contract Disputes Act) and
are not service or procurement contracts within the meaning of statutes, regulations or policies that apply
only to federal service contracts or other types of federal procurement actions. Concession contracts will
contain such terms and conditions as are required by this part or law and as are otherwise appropriate in
furtherance of the purposes of this part and the 1998 Act.

A concessioner is an individual, corporation, or other legally recognized entity that duly holds a
concession contract.

Director-means the Director of the National Park Service (acting on behalf of the Secretary), or an
authorized representative of the Director, except where a particular official is specifically identified in this
part. In circumstances where this part calls for an appeal to the Director, the appeal shall be considered
by an official of higher authority than the official that made the disputed decision.

A franchise fee is the consideration paid to the Director by a concessioner for the privileges granted by
a concession contract.

Offeror means an individual, corporation, or other legally recognized entity, including an existing
concessioner, that submits a proposal for a concession contract. If the entity that is to be the concessioner
is not formally in existence as of the time of submission of a proposal, a proposal must demonstrate that
the individuals or organizations that intend to establish the entity that will become the concessioner have
the ability and are legally obliged to cause the entity to be a qualified person as defined in this part. In
addition, if the entity that will be the concessioner is not established at the time of submission of a
proposal, the proposal must contain assurances satisfactory to the Director that the entity that will be the
concessioner will be a qualified person as of the date of the award of the contract and otherwise have the
ability to carry out the commitments made in the proposal.

Possessory interest means an interest in real property improvements as defined by the 1965 Act
obtained by a concessioner under a possessory interest concession contract. Possessory interest, for the
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purposes of this part, does not include any interest in property in which no possessory interest, as defined
by the 1965 Act, exists.

A possessory interest concession contract means a 1965 Act concession contract that provides the
concessioner a possessory interest.

A preferred offeror is a concessioner that the Director determines is eligible to exercise a right of
preference to the award of a qualified concession contract in accordance with this part.

A qualified concession contract is a new concession contract that the Director determines to be a
.qualified concession contract for right of preference purposes.

A qualified person is an individual, corporation or other legally recognized entity that the Director
determines has the experience and financial ability to satisfactorily carry out the terms of a concession
contract. This experience and financial ability includes, but is not limited to, the ability to protect and
preserve the resources of the park area and the ability to provide satisfactory visitor services at reasonable
rates to the public.

A responsive proposal means a timely submitted proposal that is determined by the Director as
agreeing to all of the minimum requirements of the proposed concession contract and prospectus and as
having provided the information required by the prospectus.

A right of preference is the preferential right of renewal set forth in Section 403(7)(C) of the 1998 Act
which requires the Director to allow a preferred offeror the opportunity to match the terms and conditions
of a competing responsive proposal that the Director has determined to be the best proposal for a qualified
concession contract. A right of preference does not provide any rights of any nature to establish or
negotiate the terms and conditions of a concession contract to which a right of preference may apply.

Visitor services means accommodations, facilities and services determined by the Director as necessary
and appropriate for public use and enjoyment of a park area provided to park area visitors for a fee or
charge by a person other than the Director. The fee or charge paid by the visitor may be direct or indirect
as part of the provision of comprehensive visitor services (e.g., when a lodging concessioner may provide
free transportation services to guests). Visitor services may include, but are not limited to, lodging,
campgrounds, food service, merchandising, tours, recreational activities, guiding, transportation, and
equipment rental. Visitor services also include the sale of interpretive materials or the conduct of
interpretive programs for a fee or charge to visitors.

Subpart C--Solicitation, Selection and Award Procedures

Sec. 51.4 How will the Director invite the general public to apply for the award of a concession
contract?

(a) The Director must award all concession contracts, except as otherwise expressly provided in this
part, through a public solicitation process. The public solicitation process begins with the issuance of a
prospectus. The prospectus will invite the general public to submit proposals for the contract. The [
prospectus will describe the terms and conditions of the concession contract to be awarded and the B
procedures to be followed in the selection of the best proposal.

(b) Except as provided under Sec. 51.47 (which calls for a final administrative decision on preferred ;
offeror appeals prior to the selection of the best proposal) the terms, conditions and determinations of the .
prospectus and the terms and conditions of the proposed concession contract as described in the
prospectus, including, without limitation, its minimum franchise fee, are not final until the concession -
contract is awarded. The Director will not issue a prospectus for a concession contract earlier than [
eighteen months prior to the expiration of a related existing concession contract. kS

Sec. 51.5 What information will the prospectus include?

The prospectus must include the following information:

i
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(a) The minimum requirements of the concession contract. The minimum requirements of the
concession contract, include, but are not limited to the following:

(1) The minimum acceptable franchise fee or other forms of consideration to the Government;

(2) The minimum visitor services that the concessioner is to be authorized to provide;

(3) The minimum capital investment, if any, that the concessioner must make;

(4) The minimum measures that the concessioner must take to ensure the protection, conservation, and
preservation of the resources of the park area; and

(5) Any other minimum requirements that the new contract may specify, including, as appropriate and
without limitation, measurable performance standards;

(b) The terms and conditions of a current concession contract, if any, relating to the visitor services to
be provided, including all fees and other forms of compensation provided to the Director under such
confract,

(c) A description of facilities and services, if any, that the Director may provide to the concessioner
under the terms of the concession contract, including, but not limited to, public access, utilities and
buildings; -

(d) An estimate of the amount of any compensation due a current concessioner from a new
concessioner under the terms of an existing or prior concession contract;

(e) A statement identifying each principal selection factor for proposals, including subfactors, if any,
and secondary factors, if any, and the weight and relative importance of the principal and any secondary
factors in the selection decision;

(f) Such other information related to the proposed concession contract as is provided to the Director
pursuant to a concession contract or is otherwise available to the Director, as the Director determines is
necessary to allow for the submission of competitive proposals. Among other such necessary information
a prospectus will contain (when applicable) are the gross receipts of the current concession contract

 broken out by department for the three most recent years; franchise fees charged under the current
. concession contract for the three most recent years; merchandise inventories of the current concessioner

for the three most recent years; and the depreciable fixed assets and net depreciable fixed assets of the

current concessioner; and
(g) Identification of a preferred offeror for a qualified concession contract, if any, and, if a preferred
offeror exists, a description of a right of preference to the award of the concession contract.

Sec. 51.6 Will a concession contract be developed for a particular potential offeror?

The terms and conditions of a concession contract must represent the requirements of the Director in
accordance with the purposes of this part and must not be developed to accommodate the capabilities or
limitations of any potential offeror. The Director must not provide a current concessioner or other person -
any information as to the content of a proposed or issued prospectus that is not available to the general

public.
Sec. 51.7 How will information be provided to a potential offeror after the prospectus is issued?
Material information directly related to the prospectus and the concession contract (except when

otherwise publicly available) that the Director provides to any potential offeror prior to the submission of
proposals must be made available to all persons who have requested a copy of the prospectus.

Sec. 51.8 Where will the Director publish the notice of availability of the prospectus?
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The Director will publish notice of the availability of the prospectus at least once in the Commerce
Business Daily or in a similar publication if the Commerce Business Daily ceases to be published. The
Director may also publish notices, if determined appropriate by the Director, electronically or in local or
national newspapers or trade magazines.

Sec. 51.9 How do I get a copy of the prospectus?

The Director will make the prospectus available upon request to all interested persons. The Director
may charge a reasonable fee for a prospectus, not to exceed printing, binding and mailing costs.

Sec. 51.10 How long will I have to submit my proposal?

The Director will allow an appropriate period for submission of proposals that is not less than 60 days
unless the Director determines that a shorter time is appropriate in the circumstances of a particular
solicitation. Proposals that are not timely submitted will not be considered by the Director.

Sec. 51.11 May the Director amend, extend, or cancel a prospectus or solicitation?

The Director may amend a prospectus and/or extend the submission date prior to the proposal due date.
The Director may cancel a solicitation at any time prior to award of the concession contract if the Director
‘determines in his discretion that this action is appropriate in the public interest. No offeror or other
person will obtain compensable or other legal rights as a result of an amended, extended, canceled or
resolicited solicitation for a concession contract.

Sec. 51.12 Are there any other additional procedures that I must follow to apply for a concession
contract?

The Director may specify in a prospectus additional solicitation and/or selection procedures consistent
with the requirements of this part in the interest of enhancing competition. Such additional procedures
may include, but are not limited to, issuance of a two-phased prospectus--a qualifications phase and a
proposal phase. The Director will incorporate simplified administrative requirements and procedures in
prospectuses for concession contracts that the Director considers are likely to be awarded to a sole
proprietorship or are likely to have annual gross receipts of less than $100,000. Such simplified
requirements and procedures may include, as appropriate and without limitation, a reduced application
package, a shorter proposal submission period, and a reduction of proposal information requirements.

Sec. 51.13 When will the Director determine if proposals are responsive?

The Director will determine if proposals are responsive or non-responsive prior to or as of the date of
selection of the best proposal.

Sec. 51.14 What happens if no responsive proposals are submitted?

If no responsive proposals are submiited, the Director may cancel the solicitation, or, after cancellation,
establish new contract requirements and issue a new prospectus.
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Sec. 51.15 May I claﬁfy, amend or supplement my proposal after it is submitted?

(a) The Director may request from any offeror who has submitted a timely proposal a written
clarification of its proposal. Clarification refers to making clear any ambiguities that may have been
contained in a proposal but does not include amendment or supplementation of a proposal. An offeror
may not amend or supplement a proposal after the submission date unless requested by the Director to do
so and the Director provides all offerors that submitted proposals a similar opportunity to amend or
supplement their proposals. Permitted amendments must be limited to modifying particular aspects of
proposals resulting from a general failure of offerors to understand particular requirements of a prospectus
or a general failure of offerors to submit particular information required by a prospectus.

(b) A proposal may suggest changes to the terms and conditions of a proposed concession contract and
still be considered as responsive so long as the suggested changes are not conditions to acceptance of the
terms and conditions of the proposed concession contract. The fact that a proposal may suggest changes
to the proposed concession contract does not mean that the Director may accept those changes without a
resolicitation of the concession opportunity.

Sec. 51.16 How will the Director evaluate proposals and select the best one?

(a) The Director will apply the selection factors set forth in Sec. 51.17 by assessing each timely

- proposal under each of the selection factors on the basis of a narrative explanation, discussing any
i subfactors when applicable.’ For each selection factor, the Director will assign a score that reflects the

determined merits of the proposal under the applicable selection factor and in comparison to the other
proposals received, if any. The first four principal selection factors will be scored from zero to five. The
fifth selection factor will be scored from zero to four (with a score of one for agreeing to the minimum
franchise fee contained in the prospectus). The secondary factor set forth in Sec. 51.17(b)(1) will be
scored from zero to three. Any additional secondary selection factors set forth in the prospectus

will be scored as specified in the prospectus provided that the aggregate possible point score for all
additional secondary selection factors may not exceed a total of three. ;

(b) The Director will then assign a cumulative point score to each proposal based on the assigned score
for each selection factor.

(c) The responsive proposal with the highest cumulative point score will be selected by the Director as
the best proposal. If two or more responsive proposals receive the same highest point score, the Director
will select as the best proposal (from among the responsive proposals with the same highest point score),
the responsive proposal that the Director determines on the basis of a narrative explanation will, on an
overall basis, best achieve the purposes of this part. Consideration of revenue to the United States in this
determination and in scoring proposals under principal selection factor five will be subordinate to the
objectives of protecting, conserving, and preserving the resources of the park area and of providing
necessary and appropriate visitor services to the public at reasonable rates.

Sec. 51.17 What are the selection factors?

(a) The five principal selection factors are:
(1) The responsiveness of the proposal to the objectives, as described in the prospectus, of protecting,

conserving, and preserving resources of the park area;
(2) The responsiveness of the proposal to the objectives, as described in the prospectus, of providing

necessary and appropriate visitor services at reasonable rates;
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(3) The experience and related background of the offeror, including the past performance and expertise
of the offeror in providing the same or similar visitor services as those to be provided under the
concession contract;

(4) The financial capability of the offeror to carry out its proposal; and

(5) The amount of the proposed minimum franchise fee, if any, and/or other forms of financial
consideration to the Director. However, consideration of revenue to the United States will be subordinate
to the objectives of protecting, conserving, and preserving resources of the park area and of providing
necessary and appropriate visitor services to the public at reasonable rates.

(b) The secondary selection factors are:

(1) The quality of the offeror's proposal to conduct its operations in a manner that furthers the
protection, conservation and preservation of park area and other resources through environmental
management programs and activities, including, without limitation, energy conservation, waste reduction,
and recycling. A prospectus may exclude this secondary factor if the prospectus solicits proposals for a
concession contract that is anticipated to have annual gross receipts of less than $100,000 and the
activities that will be conducted under the contract are determined by the Director as likely to have only
limited impacts on the resources of the park area; and

(2) Any other selection factors the Director may adopt in furtherance of the purposes of this part,
including where appropriate and otherwise permitted by law, the extent to which a proposal calls for the
employment of Indians (including Native Alaskans) and/or involvement of businesses owned by Indians,
Indian tribes, Native Alaskans, or minority or women-owned businesses in operations under the proposed
concession contract. -

(c) A prospectus may include subfactors under each of the principal and secondary factors to describe
specific elements of the selection factor.

Sec. 51.18 When must the Director reject a proposal?

The Director must reject any proposal received, regardless of the franchise fee offered, if the Director
makes any of the following determinations: the offeror is not a qualified person as defined in this part;
The offeror is not likely to provide satisfactory service; the proposal is not a responsive proposal as
defined in this part; or, the proposal is not responsive to the objectives of protecting and preserving the
resources of the park area and of providing necessary and appropriate services to the public at reasonable
rates.

Sec. 51.19 Must the Director award the concession contract that is set forth in the prospectus?
Except for incorporating into the concession contract appropriate elements of the best proposal, the

Director must not award a concession contract which materially amends or does not incorporate the terms
and conditions of the concession contract as set forth in the prospectus.

Sec. 51.20 Does this part limit the authority of the Director?

Nothing in this part may be construed as limiting the authority of the Director at any time to determine
whether to solicit or award a concession contract, to cancel a solicitation, or to terminate a concession
contract in accordance with its terms.

Sec. 51.21' When must the selected offeror execute the concession contract?
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The selected offeror must execute the concession contract promptly after selection of the best proposal
and within the time established by the Director. If the selected offeror fails to execute the concession
contract in this period, the Director may select another responsive proposal or may cancel the selection
and resolicit the concession contract.

Sec. 51.22 When may the Director award the concession contract?

Before awarding a concession contract with anticipated annual gross receipts in excess of $5,000,000
or of more than 10 years in duration, or, pursuant to Sec. 51.24(b), the Director must submit the
concession contract to the Committee on Resources of the House of Representatives and the Committee
on Energy and Natural Resources of the Senate. The Director must not award any such concession
contract until 60 days after the submission. Award of these contracts may not be made without the
Director's written approval. The Director may not delegate this approval except to a Deputy Director or
an Associate Director. The Director may award a concession contract that is not subject to these or other
special award requirements at any time after selection of the best proposal and execution of the
concession contract by the offeror.

Subpart D--Non-Competitive Award of Concession Contracts

Sec. 51.23 May the Director extend an existing concession contract without a public solicitation?

Notwithstanding the public solicitation requirements of this part, the Director may award non-
competitively an extension or extensions of an existing concession contract to the current concessioner for
additional terms not to exceed three years in the aggregate, e.g., the Director may award one extension
with a three year term, two consecutive extensions, one with a two year term and one with a one year
term, or three consecutive extensions with a term of one year each. The Director may award such
extensions only if the Director determines that the extension is necessary to avoid interruption of visitor
services. Before determining to award such a contract extension, the Director must take all reasonable
and appropriate steps to consider alternatives to avoid an interruption of visitor services. Further, the
Director must publish notice in the Federal Register of the proposed extension at least 30 days in advance
of the award of the extension (except in emergency situations).

Sec. 51.24 May the Director award a temporary concession contract without a public solicitation?

(a) Notwithstanding the public solicitation requirements of this part, the Director may award non-
competitively a temporary concession contract or contracts for consecutive terms not to exceed three
years in the aggregate, e.g., the Director may award one temporary contract with a three year term, two
consecutive temporary contracts, one with a two year term and one with a one year term, or three
consecutive temporary contracts with a term of one year each, to any qualified person for the conduct of
particular visitor services in a park area if the Director determines that the award is necessary to avoid
interruption of visitor services. Before determining to award a temporary concession contract, the
Director must take all reasonable and appropriate steps to consider alternatives to avoid an interruption of
visitor services. Further, the Director must publish notice in the Federal Register of the proposed
temporary concession contract at least 30 days in advance of its award (except in emergency situations).
A temporary concession contract may not be extended. A temporary concession contract may not be
awarded to continue visitor services provided under an extended concession contract except as permitted
by paragraph (b) of this section.
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(b) Notwithstanding the last sentence of paragraph (a) of this section, the Director may award a
temporary concession contract for consecutive terms not to exceed three years in the aggregate to
authorize the continuing conduct of visitor services that were conducted under a concession contract that
was in effect as of November 13, 1998, and that either had been extended as of that date or was due to
expire by December 31, 1998, and was subsequently extended. The Director must personally approve the
award of a temporary concession contract in these circumstances and may do so only if the Director
determines that the award is necessary to avoid interruption of visitor services and that all reasonable
alternatives to the award of the temporary concession contract have been considered and found infeasible.
The Director must publish a notice of his intention to award a temporary concession contract to a
specified person under this paragraph and the reasons for the proposed award in the Federal Register at
least 60 days before the temporary concession contract is awarded. In addition, the Director must notify
the Committee on Energy and Natural Resources of the Senate and the Committee on Resources of the
House of Representatives of the proposed award of a temporary concession contract under this paragraph
at least 60 days before the temporary concession contract is awarded. A temporary concession contract
awarded under the authority of this paragraph will be considered as a contract extension for purposes of
determining the existence of a preferred offeror under Sec. 51.44.

(c) A concessioner holding a temporary concession contract will not be eligible for a right of preference
to a qualified concession contract which replaces a temporary contract unless the concessioner holding the
temporary concession contract was determined or was eligible to be determined a preferred offeror under
the extended concession contract that was replaced by the temporary concession contract under paragraph
(b) of this section.

Sec. 51.25 Are there any other circumstances in which the Director may award a concession contract
without public solicitation?

Notwithstanding the public solicitation requirements of this part, the Director may award a concession
contract non-competitively to any qualified person if the Director determines both that such an award is
otherwise consistent with the requirements of this part and that extraordinary circumstances exist under
which compelling and equitable considerations require the award of the concession contract to a particular
qualified person in the public interest. Indisputable equitable considerations must be the determinant of
such circumstances. The Director must publish a notice of his intention to award a concession contract to
a specified person under these circumstances and the reasons for the proposed award in the Federal
Register at least 60 days before the concession contract is awarded. In addition, the Director also must
notify the Committee on Energy and Natural Resources of the Senate and the Committee on Resources of
the House of Representatives at least 60 days before the contract is awarded. The Director must
personally approve any such award and may only do so with the prior written approval of the Secretary.

Subpart E--Right of Preference to a New Concession Contract

Sec. 51.26 What solicitation, selection and award procedures apply when a preferred offeror exists?

The solicitation, selection and award procedures described in this part will apply to the solicitation,
selection and award of contracts for which a preferred offeror exists, except as modified by this subpart,
subpart F and other sections of this part related to preferred offerors and/or a right of preference.

Sec. 51.27 Who is a preferred offeror and what are a preferred offeror's rights to the award of a new
concession contract?
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(a) A preferred offeror is a concessioner that the Director has determined is eligible to exercise a right
of preference to the award of a qualified new concession contract in accordance with this part.

(b) A right of preference is the right of a preferred offeror, if it submits a responsive proposal for a
qualified concession contract, to match in accordance with the requirements of this part the terms and
conditions of a competing proposal that the Director has determined to be the best responsive proposal.

Sec. 51.28 When will the Director determine whether a concessioner is a preferred offeror?

Subject to Secs. 51.46 and 51.47, the Director will determine whether a concessioner is a preferred
offeror in accordance with this part no later than the date of issuance of a prospectus for the applicable
new concession contract.

Sec. 51.29 How will I know when a preferred offeror exists?

If the Director has determined that a preferred offeror exists for a qualified concession contract under
this part, the Director will identify the preferred offeror in the applicable prospectus and describe the
preferred offeror's right of preference.

Sec. 51.30 What must a preferred offeror do before it may exercise a right of preference?

A preferred offeror must submit a responsive proposal pursuant to the terms of an applicable

. prospectus for a qualified concession contract if the preferred offeror wishes to exercise a right of
_.preference.

Sec. 51.31 What happens if a preferred offeror does not submit a responsive proposal?

If a preferred offeror fails to submit a responsive proposal, the offeror may not exercise a right of
preference. The concession contract will be awarded to the offeror submitting the best responsive

proposal.

Sec. 51.32 What is the process if the Director determines that the best responsive proposal was not
submitted by a preferred offeror?

If the Director determines that a proposal other than the responsive proposal submitted by a preferred
offeror is the best proposal submitted for a qualified concession contract, then the Director must advise
the preferred offeror of the better terms and conditions of the best proposal and permit the preferred
offeror to amend its proposal to match them. An amended proposal must match the better terms and
conditions of the best proposal as determined by the Director. If the preferred offeror duly amends its
proposal within the time period allowed by the Director, and the Director determines that the amended
proposal matches the better terms and conditions of the best proposal, then the Director must select the
preferred offeror for award of the contract upon the amended terms and conditions, subject to other
applicable requirements of this part.

Sec. 51.33 What if a preferred offeror does not timely amend its proposal to meet the terms and
conditions of the best proposal?
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If a preferred offeror does not amend its proposal to meet the terms and conditions of the best proposal
within the time period allowed by the Director, the Director will select for award of the contract the
offeror that submitted the best responsive proposal.

Sec. 51.34 What will the Director do if a selected preferred offeror does not timely execute the new
concession contract?

If a selected preferred offeror fails to execute the concession contract in the time period specified by
the Director, the Director either will select for award of the concession contract the offeror that submitted
the best responsive proposal, or will cancel the solicitation and may resolicit the concession contract but
only without recognition of a preferred offeror or right of preference.

Sec. 51.35 What happens to a right of preference if the Director receives no responsive proposals?

If the Director receives no responsive proposals, including a responsive proposal from a preferred
offeror, in response to a prospectus for a qualified concession contract for which a preferred offeror
exists, the Director must cancel the solicitation and may resolicit the concession contract or take other
appropriate action in accordance with this part. No right of preference will apply to a concession contract
resolicited under this section unless the contract is resolicited upon terms and conditions materially more
favorable to offerors than those contained in the original contract.

Subpart F--Determining a Preferred Offeror

Sec. 51.36 What conditions must be met before the Director determines that a concessioner is a preferred
offeror?

A concessioner is a preferred offeror if the Director determines that the following conditions are met:

(a) The concessioner was a satisfactory concessioner during the term of its concession contract as
determined under this part;

(b) The applicable new contract is a qualified concession contract as determined under this part; and

(c) If applicable, the concessioner's previous concession contract was an outfitter and guide concession
contract as determined under this part.

Sec. 51.37 How will the Director determine that a new concession contract is a qualified concession
contract?

A new concession contract is a qualified concession contract if the Director determines that:

(a) The new concession contract provides for the continuation of the visitor services authorized under a
previous concession contract. The visitor services to be continued under the new contract may be
expanded or diminished in scope but, for purposes of a qualified concession contract, may not materially
differ in nature and type from those authorized under the previous concession contract; and either

(b) The new concession contract that is to replace the previous concession contract is estimated to
result in, as determined by the Director, annual gross receipts of less than $500,000 in the first 12 months
of its term; or

(c) The new concession contract is an outfitter and guide concession contract as described in this part.
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Sec. 51.38 How will the Director determine that a concession contract is an outfitter and guide
concession contract?

The Director will determine that a concession contract is an outfitter and guide concession contract if
the Director determines that:

(a) The concession contract solely authorizes or requires (except for park area access purposes) the
conduct of specialized outdoor recreation guide services in the backcountry of a park area; and

(b) The conduct of operations under the concession contract requires employment of specially trained
and experienced guides to accompany park visitors who otherwise may not have the skills and equipment
to engage in the activity and to provide a safe and enjoyable experience for these visitors.

Sec. 51.39 What are some examples of outfitter and guide concession contracts?

Outfitter and guide concession contracts may include, but are not limited to, concession contracts
which solely authorize or require the guided conduct of river running, hunting (where otherwise lawful in
a park area), fishing, horseback, camping, and mountaineering activities in the backcountry of a park area.

Sec. 51.40 What are some factors to be considered in determining that outfitter and guide operations are
conducted in the backcountry?

Determinations as to whether outfitter and guide operations are conducted in the backcountry of a park
area will be made on a park-by-park basis, taking into account the park area's particular geographic
circumstances. Factors that generally may indicate that outfitter and guide operations are conducted in
the backcountry of a park area include, without limitation, the fact that:

(a) The operations occur in areas remote from roads and developed areas;

(b) The operatrons are conducted wrthm a desrgnated natural area ofa park area;

) The operatlons occur in areas where search and rescue support is not readily available; and
(d}(,e’) All or a substantial portion of the operations occur in designated-or proposed wilderness areas.

Sec. 51.41 If the concession contract grants a compensable interest in real property improvements, will
the Director find that the concession contract is an outfitter and guide concession contract?

The Director will find that a concession contract is not an outfitter and guide contract if the contract
grants any compensable interest in real property improvements on lands owned by the United States
within a park area

Sec. 51.42 Are there exceptions to this compensable interest prohibition?

Two exceptions to this compensable interest prohibition exist:
(a) The prohibition will not apply to real property improvements lawfully constructed by a
concessioner with the written approval of the Director in accordance with the express terms of a 1965 Act

concession contract; and
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(b) The prohibition will not apply to real property improvements constructed and owned in fee simple
by a concessioner or owned in fee simple by a concessioner's predecessor before the land on which they
were constructed was included within the boundaries of the applicable park area.

Sec. 51.43 Who will make the determination that a concession contract is an outfitter and guide
contract?

Only a Deputy Director or an Associate Director will make the determination that a concession contract
is or is not an outfitter and guide contract.

Sec. 51.44 How will the Director determine if a concessioner was satisfactory for purposes of a right of
preference?

To be a satisfactory concessioner for the purposes of a right of preference, the Director must determine
that the concessioner operated satisfactorily on an overall basis during the term of its applicable
concession contract, including extensions of the contract. The Director will base this determination in
consideration of annual evaluations made by the Director of the concessioner's performance under the
terms of the applicable concession contract and other relevant facts and circumstances. The Director must
determine that a concessioner did not operate satisfactorily on an overall basis during the term of a
concession contract if the annual evaluations of the concessioner made subsequent to May 17, 2000 are
less than satisfactory for any two or more years of operation under the concession contract.

Sec. 51.45 Will a concessioner that has operated for less than the entire term of a concession contract be
considered a satisfactory operator?

The Director will determine that a concessioner has operated satisfactorily on an overall basis during
the term of a concession contract only if the concessioner (including a new concessioner resulting from an o
assignment as described in this part, including, without limit, an assignment of a controlling interest in a o
concessioner as defined in this part) has or will have operated for more than two years under a concession !
contract with a term of more than five years or for one year under a concession contract with a term of :
five years or less. For purposes of this section, a new concessioner's first day of operation under an
assigned concession contract (or as a new concessioner after approval of an assignment of a controlling
interest in a concessioner) will be the day the Director approves the assignment pursuant to this part. If L
the Director determines that an assignment was compelled by circumstances beyond the control of the
assigning concessioner, the Director may make an exception to the requirements of this section. L

Sec. 51.46 May the Director determine that a concessioner has not operated satisfactorily after a
prospectus is issued?

The Director may determine that a concessioner has not operated satisfactorily on an overall basis :
during the term of a current concession contract, and therefore is not a preferred offeror, after a L
prospectus for a new contract has been issued and prior to the selection of the best proposal submitted in
response to a prospectus. In circumstances where the usual time of an annual evaluation of a )
concessioner's performance may not occur until after the selection of the best proposal submitted in L
response to a prospectus, the Director will make an annual performance evaluation based on a shortened j
operations period prior to the selection of the best proposal. Such shorter operations period, however,
must encompass at least 6 months of operations from the previous annual performance evaluation. In the
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event the concessioner receives a second less than satisfactory annual evaluation (including, without
limitation, one based on a shortened operations period) Mas=t32688, the prospectus must be amended to
delete a right of preference or canceled and reissued without recognition of a right of preference to the
new concession contract.

Sec. 51.47 How does a person appeal a decision of the Director that a concessioner is or is not a
preferred offeror?

(a) Except as stated in paragraph (b) of this section, any person may appeal to the Director a
determination that a concessioner is or is not a preferred offeror for the purposes of a right of preference
in renewal, including, without limitation, whether the applicable new concession contract is or is not a
qualified concession contract as described in this part. This appeal must specify the grounds for the
appeal and be received by the Director in writing no later than 30 days after the date of the determination.
If applicable, the Director may extend the submission date for an appeal under this section upon request
by the concessioner if the Director determines that good cause for an extension exists.

(b) The appeal provided by this section will not apply to determinations that a concessioner is not a
preferred offeror as a consequence of two or more less than satisfactory annual evaluations as described in
this part as the concessioner is given an opportunity to appeal those evaluations after they are made in
accordance with applicable administrative guidelines.

(c) The Director must consider an appeal under this section personally or must authorize a Deputy
Director or Associate Director to consider the appeal. The deciding official must prepare a written
decision on the appeal, taking into account the content of the appeal, other written information available,
and the requirements of this part. The written decision on the appeal must be issued by the date of
selection of the best proposal submitted in response to a prospectus. If the appeal results in a
concessioner being determined a preferred offeror, then the concessioner will have a right of preference to

 the qualified concession contract as described in and subject to the conditions of this part, including, but

not limited to, the obligation to submit a responsive proposal pursuant to the terms of the related
prospectus. If the appeal results in a determination that a concessioner is not a preferred offeror, no right
of preference will apply to the award of the related concession contract and the award will be made in
accordance with the requirements of this part.

(d) No person will be considered as having exhausted administrative remedies with respect to a
determination by the Director that a concessioner is or is not a preferred offeror until the Director issues a
written decision in response to an appeal submitted pursuant to this section, or, where applicable, pursuant
to an appeal provided by the administrative guidelines described in paragraph (b) of this section. The
decision of the Director is final agency action.

Sec. 51.48 What happens to a right of preference in the event of termination of a concession contract for
unsatisfactory performance or other breach?

Nothing in this part will limit the right of the Director to terminate a concession contract pursuant to its
terms at any time for less than satisfactory performance or otherwise. If a concession contract is
terminated for less than satisfactory performance or other breach, the terminated concessioner, even if
otherwise qualified, will not be eligible to be a preferred offeror. The fact that the Director may not have
terminated-a concession contract for less than satisfactory performance or other breach will not limit the
authority of the Director to determine that a concessioner did not operate satisfactorily on an overall basis
during the term of a concession contract.

Sec. 51.49 May the Director grant a right of preference except in accordance with this part?
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The Director may not grant a concessioner or any other person a right of preference or any other form
of entitlement of any nature to a new concession contract, except in accordance with this part or in
accordance with 36 CFR part 13. '

Sec. 51.50 Does the existence of a preferred offeror limit the authority of the Director to establish the
terms of a concession contract?

The existence of a preferred offeror does not limit the authority of the Director to establish, in
accordance with this part, the terms and conditions of a new concession contract, including, but not
limited to, terms and conditions that modify the terms and conditions of a prior concession contract.

Subpart G--Leasehold Surrender Interest

Sec. 51.51 What special terms must I know to understand leasehold surrender interest?

To understand leasehold surrender interest, you must refer to these definitions, applicable in the
singular or the plural, whenever these terms are used in this part:

Arbitration means binding arbitration conducted by an arbitration panel. All arbitration proceedings
conducted under the authority of this subpart or subpart H of this part will utilize the following
procedures unless otherwise agreed by the concessioner and the Director. One member of the arbitration
panel will be selected by the concessioner, one member will be selected by the Director, and the third
(neutral) member will be selected by the two party-appointed members. The neutral arbiter must be a
licensed real estate appraiser. The expenses of the neutral arbiter and other associated common costs of
the arbitration will be borne equally by the concessioner and the Director. The arbitration panel will
adopt procedures that treat each party equally, give each party the opportunity to be heard, and give each
party a fair opportunity to present its case. Adjudicative procedures are not encouraged but may be
adopted by the panel if determined necessary in the circumstances of the dispute. Determinations must be
made by a majority of the members of the panel and will be binding on the concessioner and the Director.

A capital improvement is a structure, fixture, or non-removable equipment provided by a concessioner
pursuant to the terms of a concession contract and located on lands of the United States within a park
area. A capital improvement does not include any interest in land. Additionally, a capital improvement
does not include any interest in personal property of any kind including, but not limited to, vehicles,
boats, barges, trailers, or other objects, regardless of size, unless an item of personal property becomes a
fixture as defined in this part. Concession contracts may further describe, consistent with the limitations
of this part and the 1998 Act, the nature and type of specific capital improvements in which a
concessioner may obtain a leasehold surrender interest.

Construction cost of a capital improvement means the total of the incurred eligible direct and indirect
costs necessary for constructing or installing the capital improvement that are capitalized by the
concessioner in accordance with Generally Accepted Accounting Principals (GAAP). The term
“construct” or “construction” as used in this part also means “install” or “installation” of fixtures where
applicable.

Consumer Price Index means the national “Consumer Price Index--All Urban Consumers” published
by the Department of Labor. If this index ceases to be published, the Director will designate another
regularly published cost-of-living index approximating the national Consumer Price Index.

Depreciation means the loss of value in a capital improvement as evidenced by the condition and
prospective serviceability of the capital improvement in comparison with a new unit of like kind.
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Eligible direct costs means the sum of all incurred capitalized costs (in amounts no higher than those
prevailing in the locality of the project), that are necessary both for the construction of a capital
improvement and are typically elements of a construction contract. Eligible direct costs may include,
without limitation, the costs of (if capitalized in accordance with GAAP and in amounts no higher than
those prevailing in the locality of the project): building permits; materials, products and equipment used
in construction; labor used in construction; security during construction; contractor's shack and temporary
fencing; material storage facilities; power line installation and utility costs during construction;
performance bonds; and contractor's (and subcontractor's) profit and overhead (including job supervision,

‘worker's compensation insurance and fire, liability, and unemployment insurance).

Eligible indirect costs means, except as provided in the last sentence of this definition, the sum of all
other incurred capitalized costs (in amounts no higher than those prevailing in the locality of the project)
necessary for the construction of a capital improvement. Eligible indirect costs may include, without
limitation, the costs of (if capitalized in accordance with GAAP and in amounts no higher than those
prevailing in the locality of the project): architectural and engineering fees for plans, plan checks; surveys
to establish building lines and grades; environmental studies; if the project is financed, the points, fees or
service charges and interest on construction loans; all risk insurance expenses and ad valorem taxes
during construction. The actual capitalized administrative expenses (in amounts no higher than those
prevailing in the locality of the project) of the concessioner for direct, on-site construction inspection are
eligible indirect costs. Other administrative expenses of the concessioner are not eligible indirect costs.

Fixtures and non-removable equipment are manufactured items of personal property of independent
form and utility necessary for the asic functioning of a structure that are affixed to and considered to be
part of the structure such that title is with the Director as real property once installed. Fixtures and non-
removable equipment do not include building materials (e.g., wallboard, flooring, concrete, cinder blocks,

‘{_t,steel beams, studs, window frames, windows, rafters, roofing, framing, siding, lumber, insulation,
. wallpaper, paint, etc.). Because of their special circumstances, floating docks (but not other types of
.. floating property) constructed by a concessioner pursuant to the terms of a leasehold surrender interest

concession contract are considered to be non-removable equipment for leasehold surrender interest
purposes only. Except as otherwise indicated in this part, the term “fixture” as used in this part includes
the term “non-removable equipment.”

Leasehold surrender interest solely means a right to payment in accordance with this part for related
capital improvements that a concessioner makes or provides within a park area on lands owned by the
United States pursuant to this part and under the terms and conditions of an applicable concession
contract. The existence of a leasehold surrender interest does not give the concessioner, or any other
person, any right to conduct business in a park area, to utilize the related capital improvements, or to
prevent the Director or another person from utilizing the related capital improvements. The existence of a
leasehold surrender interest does not include any interest in the land on which the related capital
improvements are located.

Leasehold surrender interest concession contract means a concession contract that provides for
leasehold surrender interest in capital improvements.

Leasehold surrender interest value means the amount of compensation a concessioner is entitled to be
paid for a leasehold surrender interest in capital improvements in accordance with this part. Unless
otherwise provided by the terms of a leasehold surrender interest concession contract under the authority
of section 405(a)(4) of the 1998 Act, leasehold surrender interest value in existing capital improvements
is an amount equal to:

(1) The initial construction cost of the related capital improvement;

(2) Adjusted by (increased or decreased) the same percentage increase or decrease as the percentage
increase or decrease in the Consumer Price Index from the date the Director approves the substantial
completion of the construction of the related capital improvement to the date of payment of the leasehold
surrender interest value;

(3) Less depreciation of the related capital improvement on the basis of its condition as of the date of
termination or expiration of the applicable leasehold surrender interest concession contract, or, if
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applicable, the date on which a concessioner ceases to utilize a related capital improvement (e.g., where
the related capital improvement is taken out of service by the Director pursuant to the terms of a
concession contract).

Major rehabilitation means a planned, comprehensive rehabilitation of an existing structure that:

(1) The Director approves in advance and determines is completed within 18 months from start of the
rehabilitation work (unless a longer period of time is approved by the Director in special circumstances);
and

(2) The construction cost of which exceeds fifty percent of the pre-rehabilitation value of the structure.

Pre-rehabilitation value of an existing structure means the replacement cost of the structure less
depreciation.

Real property improvements means real property other than land, including, but not limited to, capital
improvements.

Related capital improvement or related fixture means a capital improvement in which a concessioner
has a leasehold surrender interest.

Replacement cost means the estimated cost to reconstruct, at current prices, an existing structure with
utility equivalent to the existing structure, using modern materials and current standards, design and
layout.

Structure means a building, dock, or similar edifice affixed to the land so as to be part of the real estate.
A structure may include both constructed infrastructure (e.g., water, power and sewer lines) and
constructed site improvements (e.g., paved roads, retaining walls, sidewalks, paved driveways, paved
parking areas) that are permanently affixed to the land so as to be part of the real estate and that are in
direct support of the use of a building, dock, or similar edifice. Landscaping that is integral to the
construction of a structure is considered as part of a structure. Interior furnishings that are not fixtures are
not part of a structure.

Substantial completion of a capital improvement means the condition of a capital improvement
construction project when the project is substantially complete and ready for use and/or occupancy.

Sec. 51.52 How do I obtain a leasehold surrender interest?

Leasehold surrender interest concession contracts will contain appropriate leasehold surrender interest ()
terms and conditions consistent with this part. A concessioner will obtain leasehold surrender interest in '
capital improvements constructed in accordance with this part and the leasehold surrender interest terms
and conditions of an applicable leasehold surrender interest concession contract.

Sec. 51.53 When may the Director authorize the construction of a capital improvement?

The Director may only authorize or require a concessioner to construct capital improvements on park i
lands in accordance with this part and under the terms and conditions of a leasehold surrender interest
concession contract for the conduct by the concessioner of visitor services, including, without limitation,
the construction of capital improvements necessary for the conduct of visitor services. L

Sec. 51.54 What must a concessioner do before beginning to construct a capital improvement? a

Before beginning to construct any capital improvement, the concessioner must obtain written approval
from the Director in accordance with the terms of its leasehold surrender interest concession contract. |
The request for approval must include appropriate plans and specifications for the capital improvement }
and any other information that the Director may specify. The request must also include an estimate of the
total construction cost of the capital improvement. The estimate of the total construction cost must
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specify all elements of the cost in such detail as is necessary to permit the Director to determine that they
are elements of construction cost as defined in this part. (The approval requirements of this and other

“sections of this part also apply to any change orders to a capital improvement project and to any additions

to a structure or replacement of fixtures as described in this part.)

Sec. 51.55 What must a concessioner do after substantial completion of the capital improvement?

Upon substantial completion of the construction of a capital improvement in which the concessioner is
to obtain a leasehold surrender interest, the concessioner must provide the Director a detailed construction
report. The construction report must be supported by actual invoices of the capital improvement's
construction cost together with, if requested by the Director, a written certification from a certified public
accountant. The construction report must document, and any requested certification by the certified

- public accountant must certify, that all components of the construction cost were incurred and capitalized

by the concessioner in accordance with GAAP, and that all components are eligible direct or indirect
construction costs as defined in this part. Invoices for additional construction costs of elements of the
project that were not completed as of the date of substantial completion may subsequently be submitted to
the Director for inclusion in the project's construction cost.

Sec. 51.56 How will the construction cost for purposes of leasehold surrender interest value be
determined?

After receiving the detailed construction report (and certification, if requested), from the concessioner,
the Director will review the report, certification and other information as appropriate to determine that the

“reported construction cost is consistent with the construction cost approved by the Director in advance of
*“the construction and that all costs included in the construction cost are eligible direct or indirect costs as

defined in this part. The construction cost determined by the Director will be the construction cost for
purposes of the leasehold surrender interest value in the related capital improvement unless the
Concessioner requests arbitration of the construction cost under Sec. 51.57. The Director may at any
time amend a construction cost determination (subject to arbitration under Sec. 51.57) if the Director
determines that it was based on false, misleading or incomplete information.

Sec. 51.57 How does a concessioner request arbitration of the construction cost of a capital
improvement?

If a concessioner requests arbitration of the construction cost of a capital improvement determined by
the Director, the request must be made in writing to the Director within 3 months of the date of the
Director's determination of construction cost under Sec. 51.56. If a timely request is not made, the
Director's determination of construction cost under Sec. 51.56 shall be the final determination of the
construction cost. The arbitration procedures are described in Sec. 51.51. The decision of the arbitration
panel as to the construction cost of the capital improvement will be binding on the concessioner and the

Director.
Sec. 51.58 What actions may or must the concessioner take with respect to a leasehold surrender
interest?

The concessioner:
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(a) May encumber a leasehold surrender interest in accordance with this part, but only for the purposes
specified in this part;

(b) Where applicable, must transfer in accordance with this part its leasehold surrender interest in
connection with any assignment, termination or expiration of the concession contract; and

(c) May relinquish or waive a leasehold surrender interest.

Sec. 51.59 Will a leasehold surrender interest be extinguished by expiration or termination of a leasehold
surrender interest concession contract or may it be taken for public use?

A leasehold surrender interest may not be extinguished by the expiration or termination of a concession
contract and a leasehold surrender interest may not be taken for public use except on payment of just
compensation. Payment of leasehold surrender interest value pursuant to this part will constitute the
payment of just compensation for leasehold surrender interest within the meaning of this part and
for all other purposes.

Sec. 51.60 How will a new concession contract awarded to an existing concessioner treat a leasehold
surrender interest obtained under a prior concession contract?

When a concessioner under a leasehold surrender interest concession contract is awarded a new
concession contract by the Director, and the new concession contract continues a leasehold surrender
interest in related capital improvements, then the concessioner's leasehold surrender interest value
(established as of the date of expiration or termination of its prior concession contract) in the related
capital improvements will be continued as the initial value (instead of initial construction cost) of the
concessioner's leasehold surrender interest under the terms of the new concession contract. No
compensation will be due the concessioner for its leasehold surrender interest or otherwise in these
circumstances except as provided by this part.

Sec. 51.61 How is an existing concessioner who is not awarded a new concession contract paid for a
leasehold surrender interest?

(a) When a concessioner is not awarded a new concession contract after expiration or termination of a
leasehold surrender interest concession contract, or, the concessioner, prior to such termination or
expiration, ceases to utilize under the terms of a concession contract capital improvements in which the
concessioner has a leasehold surrender interest, the concessioner will be entitled to be paid its leasehold
surrender interest value in the related capital improvements. The leasehold surrender interest will not be
transferred until payment of the leasehold surrender interest value. The date for payment of the leasehold
surrender interest value, except in special circumstances beyond the Director's control, will be the date of
expiration or termination of the leasehold surrender interest contract, or the date the concessioner ceases
to utilize related capital improvements under the terms of a concession contract. Depreciation of the
related capital improvements will be established as of the date of expiration or termination of the
concession contract, or, if applicable, the date the concessioner ceases to utilize the capital improvements
under the terms of a concession contract.

(b) In the event that extraordinary circumstances beyond the control of the Director prevent the
Director from making the leasehold surrender interest value payment as of the date of expiration or
termination of the leasehold surrender interest concession contract, or, as of the date a concessioner
- ceases to utilize related capital improvements under the terms of a concession contract, the payment when
made will include interest on the amount that was due on the date of expiration or termination of the
concession contract or cessation of use for the period after the payment was due until payment is made (in
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addition to the inclusion of a continuing Consumer Price Index adjustment until the date payment is
made). The rate of interest will be the applicable rate of interest established by law for overdue
obligations of the United States. The payment for a leasehold surrender interest value will be made
within one year after the expiration or termination of the concession contract or the cessation of use of
related capital improvements under the terms of a concession contract.

Sec. 51.62 What is the process to determine the leasehold surrender interest value when the concessioner
does not seek or is not awarded a new concession contract?

Leasehold surrender interest concession contracts must contain provisions under which the Director
and the concessioner will seek to agree in advance of the expiration or other termination of the concession
contract as to what the concessioner's leasehold surrender interest value will be on a unit-by-unit basis as
of the date of expiration or termination of the concession contract. In the event that agreement cannot be
reached, the provisions of the leasehold surrender interest concession contract must provide for arbitration
as to the leasehold surrender interest values upon request of the Director or the concessioner. The
arbitration procedures are described in Section 51.51. A prior decision as to the construction cost of
capital improvements made by the Director or by an arbitration panel in accordance with this part are
final and not subject to further arbitration.

Sec. 51.63 When a new concessioner pays a prior concessioner for a leasehold surrender interest, what is
the leasehold surrender interest in the related capital improvements for purposes of a new concession
contract?

..~ A new leasehold surrender interest concession contract awarded to a new concessioner will require the
.. .new concessioner to pay the prior concessioner its leasehold surrender interest value in existing capital
_improvements as determined under Sec. 51.62. The new concessioner upon payment will have a
leasehold surrender interest in the related capital improvements on a unit-by-unit basis under the terms of

the new leasehold surrender interest contract. Instead of initial construction cost, the initial value of such
leasehold surrender interest will be the leasehold surrender interest value that the new concessioner was
required to pay the prior concessioner.

Sec. 51.64 May the concessioner gain additional leasehold surrender interest by undertaking a major
rehabilitation or adding to a structure in which the concessioner has a leasehold surrender interest?

A concessioner that, with the written approval of the Director, undertakes a major rehabilitation or adds
a new structure (e.g., a new wing to an existing building or an extension of an existing sidewalk) to an
existing structure in which the concessioner has a leasehold surrender interest, will increase its leasehold
surrender interest in the related structure, effective as of the date of substantial completion of the major
rehabilitation or new structure, by the construction cost of the major rehabilitation or new structure. The
Consumer Price Index adjustment for leasehold surrender interest value purposes will apply to the
construction cost as of the date of substantial completion of the major rehabilitation or new structure.
Approvals for major rehabilitations and additions to structures are subject to the same requirements and
conditions applicable to new construction as described in this part.

Sec. 51.65 May the concessioner gain additional leasehold surrender interest by replacing a fixture in
which the concessioner has a leasehold surrender interest?
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A concessioner that replaces an existing fixture in which the concessioner has a leasehold surrender
interest with a new fixture will increase its leasehold surrender interest by the amount of the construction
cost of the replacement fixture less the construction cost of the replaced fixture.

Sec. 51.66 Under what conditions will a concessioner obtain a leasehold surrender interest in existing
real property improvements in which no leasehold surrender interest exists?

(a) A concession contract may require the concessioner to replace fixtures in real property
improvements in which there is no leasehold surrender interest (e.g., fixtures attached to an existing
government facility assigned by the Director to the concessioner). A leasehold surrender interest will be
obtained by the concessioner in such fixtures subject to the approval and determination of construction -
cost and other conditions contained in this part.

(b) A concession contract may require the concessioner to undertake a major rehabilitation of a
structure in which there is no leasehold surrender interest (e.g., a government-constructed facility
assigned to the concessioner). Upon substantial completion of the major rehabilitation, the concessioner
will obtain a leasehold surrender interest in the structure. The initial construction cost of this leasehold
surrender interest will be the construction cost of the major rehabilitation. Depreciation for purposes of
leasehold surrender interest value will apply only to the rehabilitated components of the related structure.

Sec. 51.67 Will a concessioner obtain leasehold surrender interest as a result of repair and maintenance
of real property improvements?

A concessioner will not obtain initial or increased leasehold surrender interest as a result of repair and
maintenance of real property improvements unless a repair and maintenance project is a major
rehabilitation.

Subpart H--Possessory Interest

Sec. 51.68 If a concessioner under a 1965 Act concession contract is not awarded a new concession
contract, how will a concessioner that has a possessory interest receive compensation for its possessory

interest?

A concessioner that has possessory interest in real property improvements pursuant to the terms of a
1965 Act concession contract, will, if the prior concessioner does not seek or is not awarded a new
concession contract upon expiration or other termination of its 1965 Act concession contract, be entitled
to receive compensation for its possessory interest in the amount and manner described by the possessory
interest concession contract. The concessioner shall also be entitled to receive all other compensation,
including any compensation for property in which there is no possessory interest, to the extent and in the
manner that the possessory interest contract may provide.

Sec. 51.69 What happens if there is a dispute between the new concessioner and a prior concessioner as
to the value of the prior concessioner's possessory interest?

In case of a dispute between a new concessioner and a prior concessioner as to the value of the prior
concessioner's possessory interest, the dispute will be resolved under the procedures contained in the
possessory interest concession contract. A new concessioner will not agree on the value of a prior
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concessioner's possessory interest without the prior written approval of the Director unless the value is
determined through the binding determination process required by the possessory interest concession
contract. The Director's written approval is to ensure that the value is consistent with the terms and
conditions of the possessory interest concession contract. If a new concessioner and a prior concessioner
engage in a binding process to resolve a dispute as to the value of the prior concessioner's possessory
interest, the new concessioner must allow the Director to assist the new concessioner in the dispute
process to the extent requested by the Director. Nothing in this section may be construed as limiting the
rights of the prior concessioner to be paid for its possessory interest or other property by a new
concessioner in accordance with the terms of its concession contract.

Sec. 51.70 If a concessioner under a 1965 Act concession contract is awarded a new concession contract,
what happens to the concessioner's possessory interest?

In the event a concessioner under a 1965 Act concession contract is awarded a new concession contract
replacing a possessory interest concession contract, the concessioner will obtain a leasehold surrender
interest in its existing possessory interest real property improvements under the terms of the new
concession contract. The concessioner will carry over as the initial value of such leasehold surrender
interest (instead of initial construction cost) an amount equal to the value of its possessory interest in real
property improvements as of the expiration or other termination of its possessory interest contract. This
leasehold surrender interest will apply to the concessioner's possessory interest in real property
improvements even if the real property improvements are not capital improvements as defined in this part.
In the event that the concessioner had a possessory interest in only a portion of a structure, depreciation
for purposes of leasehold surrender interest value under the new concession contract will apply only to the
portion-of the structure to which the possessory interest applied. The concessioner and the Director will
seek to agree on an allocation of the leasehold surrender interest value on a unit by unit basis.

Sec. 51.71 What is the process to be followed if there is a dispute between the prior concessioner and the
Director as to the value of possessory interest?

Unless other procedures are agreed to by the concessioner and the Director, in the event that a
concessioner under a possessory interest concession contract is awarded a new concession contract and
there is a dispute between the concessioner and the Director as to the value of such possessory interest, or,
a dispute as to the allocation of an established overall possessory interest value on a unit by unit basis, the
value and/or allocation will be established by arbitration in accordance with the terms and conditions of
this part. The arbitration procedures are described in Sec. 51.51.

Sec. 51.72 If a new concessioner is awarded the contract, what is the relationship between leasehold
surrender interest and possessory interest?

If a new concessioner is awarded a leasehold surrender interest concession contract and is required to
pay a prior concessioner for possessory interest in real property improvements, the new concessioner will
have a leasehold surrender interest in the real property improvements under the terms of its new
concession contract. The initial value of the leasehold surrender interest (instead of initial construction
cost) will be the value of the possessory interest as of the expiration or other termination of the 1965 Act
possessory interest concession contract. This leasehold surrender interest will apply even if the related
possessory interest real property improvements are not capital improvements as defined in this part. In
the event a new concessioner obtains a leasehold surrender interest in only a portion of a structure as a
result of the acquisition of a possessory interest from a prior concessioner, depreciation for purposes of
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leasehold surrender interest value will apply only to the portion of the structure to which the possessory
interest applied.

Subpart I--Concession Contract Provisions
Sec. 51.73 What is the term of a concession contract?

A concession contract will generally be awarded for a term of 10 years or less unless the Director
determines that the contract terms and conditions, including the required construction of capital
improvements, warrant a longer term. It is the policy of the Director under these requirements that the
term of concession contracts should be as short as is prudent, taking into account the financial
requirements of the concession contract, resource protection and visitor needs, and other factors the
Director may deem appropriate. In no event will a concession contract have a term of more than 20 years
(unless extended in accordance with this part).

Sec. 51.74 When may a concession contract be terminated by the Director?

Concession contracts will contain appropriate provisions for suspension of operations under a
concession contract and for termination of a concession contract by the Director for default, including,
without limitation, unsatisfactory performance, or termination when necessary to achieve the purposes of
the 1998 Act. The purposes of the 1998 Act include, but are not limited to, protecting, conserving, and
preserving park area resources and providing necessary and appropriate visitor services in park areas.

Sec. 51.75 May the Director segment or split concession contracts?

The Director may not segment or otherwise split visitor services authorized or required under a single
concession contract into separate concession contracts if the purpose of such action is to establish a
concession contract with anticipated annual gross receipts of less than $500,000.

Sec. 51.76 May the Director include in a concession contract or otherwise grant a concessioner a
preferential right to provide new or additional visitor services?

The Director may not include a provision in a concession contract or otherwise grant a concessioner a
preferential right to provide new or additional visitor services under the terms of a concession contract
or otherwise. For the purpose of this section, a “preferential right to new or additional services” means a
right of a concessioner to a preference (in the nature of a right of first refusal or otherwise) to provide new
or additional visitor services in a park area beyond those already provided by the concessioner under the
terms of a concession contract. A concession contract may be amended to authorize the concessioner to
provide minor additional visitor services that are a reasonable extension of the existing services. A
concessioner that is allocated park area entrance, user days or similar resource use allocations for the
purposes of a concession contract will not obtain any contractual or other rights to continuation of a
particular allocation level pursuant to the terms of a concession contract or otherwise. Such allocations
will be made, withdrawn and/or adjusted by the Director from time to time in furtherance of the purposes

of this part.
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Sec. 51.77 Will a concession contract provide a concessioner an exclusive right to provide visitor
services?

Concession contracts will not provide in any manner an exclusive right to provide all or certain types of
visitor services in a park area. The Director may limit the number of concession contracts to be awarded
for the conduct of visitor services in a particular park area in furtherance of the purposes described in this
part.

Sec. 51.78 Will a concession contract require a franchise fee and will the franchise fee be subject to
adjustment?

(a) Concession contracts will provide for payment to the government of a franchise fee or other
monetary consideration as determined by the Director upon consideration of the probable value to the
concessioner of the privileges granted by the contract involved. This probable value will be based upon a
reasonable opportunity for net profit in relation to capital invested and the obligations of the contract.
Consideration of revenue to the United States shall be subordinate to the objectives of protecting and
preserving park areas and of providing necessary and appropriate visitor services at reasonable rates.

(b) The franchise fee contained in a concession contract with a term of 5 years or less may not be
adjusted during the term of the contract. Concession contracts with a term of more than 5 years will
contain a provision that provides for adjustment of the contract's established franchise fee at the request of
the concessioner or the Director. An adjustment will occur if the concessioner and the Director mutually
determine that extraordinary, unanticipated changes occurred after the effective date of the contract that
have affected or will significantly affect the probable value of the privileges granted by the contract. The

~ concession contract will provide for arbitration if the Director and a concessioner cannot agree upon an

appropriate adjustment to the franchise fee that reflects the extraordinary, unanticipated changes
determined by the concessioner and the Director.

Sec. 51.79 May the Director waive payment of a franchise fee or other payments?

The Director may not waive the concessioner's payment of a franchise fee or other payments or
consideration required by a concession contract, except that a franchise fee may be waived in part by the
Director pursuant to administrative guidelines that may allow for a partial franchise fee waiver in
recognition of exceptional performance by a concessioner under the terms of a concession contract. A
concessioner will have no right to require the partial waiver of a franchise fee under this authority or
under any related administrative guidelines.

Sec. 51.80 How will the Director establish franchise fees for multiple outfitter and guide concession
contracts in the same park area?

If the Director awards more than one outfitter and guide concession contract that authorizes or requires
the concessioners to provide the same or similar visitor services at the same approximate location or
utilizing the same resource within a single park area, the Director will establish franchise fees for those
concession contracts that are comparable. In establishing these comparable franchise fees, the Director
will take into account, as appropriate, variations in the nature and type of visitor services authorized by
particular concession contracts, including, but not limited to, length of the visitor experience, type of
equipment utilized, relative expense levels, and other relevant factors. The terms and conditions of an
existing concession contract will not be subject to modification or open to renegotiation by the Director
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because of the award of a new concession contract at the same approximate location or utilizing the same
resource.

Sec. 51.81 May the Director include “special account” provisions in concession contracts?

(a) The Director may not include in concession contracts “special account” provisions, that is, contract
provisions which require or authorize a concessioner to undertake with a specified percentage of the
concessioner's gross receipts the construction of real property improvements, including, without
limitation, capital improvements on park lands. The construction of capital improvements will be
undertaken only pursuant to the leasehold surrender interest provisions of this part and the applicable
concession contract.

- (b) Concession contracts may contain provisions that require the concessioner to set aside a percentage
of its gross receipts or other funds in a repair and maintenance reserve to be used at the direction of the
Director solely for maintenance and repair of real property improvements located in park areas and
utilized by the concessioner in its operations. Repair and maintenance reserve funds may not be
expended to construct real property improvements, including, without limitation, capital improvements.
Repair and maintenance reserve provisions may not be included in concession contracts in lieu of a
franchise fee, and funds from the reserves will be expended only for the repair and maintenance of real
property improvements assigned to the concessioner by the Director for use in its operations.

(c) A concession contract must require the concessioner to maintain in good condition through a
comprehensive repair and maintenance program all of the concessioner's personal property used in the
performance of the concession contract and all real property improvements, including, without limitation,
capital improvements, and, government personal property, assigned to the concessioner by a concession
contract.

Sec. 51.82 Are a concessioner's rates required to be reasonable and subject to approval by the Director?

(a) Concession contracts will permit the concessioner to set reasonable and appropriate rates and
charges for visitor services provided to the public, subject to approval by the Director.

(b) Unless otherwise provided in a concession contract, the reasonableness of a concessioner's rates and
charges to the public will be determined primarily by comparison with those rates and charges for
facilities and services of comparable character under similar conditions, with due consideration of the
following factors and other factors deemed relevant by the Director: Length of season; peakloads; average
percentage of occupancy; accessibility; availability and costs of labor and materials; and types of
patronage. Such rates and charges may not exceed the market rates and charges for comparable facilities,
goods, and services, after taking these factors into consideration.

Sec. 51.83 Handicrafts. [Reserved]

Subpart J--Assignment or Encumbrance of Concession Contracts

Sec. 51.84 What special terms must I know to understand this part?

To understand this subpart specifically and this part in general you must refer to these definitions,
applicable in the singular or plural, whenever the terms are used in this part.
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A controlling interest in a concession contract means an interest, beneficial or otherwise, that permits
the exercise of managerial authority over a concessioner's performance under the terms of the concession
contract and/or decisions regarding the rights and liabilities of the concessioner.

A controlling interest in a concessioner means, in the case of corporate concessioners, an interest,
beneficial or otherwise, of sufficient outstanding voting securities or capital of the concessioner or related
entities that permits the exercise of managerial authority over the actions and operations of the
concessioner. A “controlling interest” in a concessioner also means, in the case of corporate
concessioners, an interest, beneficial or otherwise, of sufficient outstanding voting securities or capital of
the concessioner or related entities to permit the election of a majority of the Board of Directors of the
concessioner. The term “controlling interest” in a concessioner, in the instance of a partnership, limited
partnership, joint venture, other business organization or individual entrepreneurship, means ownership or
beneficial ownership of the assets of the concessioner that permits the exercise of managerial authority
over the actions and operations of the concessioner.

Rights to operate and/or manage under a concession contract means any arrangement where the
concessioner employs or contracts with a third party to operate and/or manage the performance of a
concession contract (or any portion thereof). This does not apply to arrangements with an individual
employee.

Subconcessioner means a third party that, with the approval of the Director, has been granted by a
concessioner rights to operate under a concession contract (or any portion thereof), whether in
consideration of a percentage of revenues or otherwise.

Sec. 51.85. What assignments require the approval of the Director?

The concessioner may not assign, sell, convey, grant, contract for, or otherwise transfer (such
transactions collectively referred to as “assignments” for purposes of this part), without the prior written
approval of the Director, any of the following:

(a) Any:concession contract;

(b) Any rights to operate under or manage the performance of a concession contract as a
subconcessioner or otherwise;

(c) Any controlling interest in a concessioner or concession contract; or

(d) Any leasehold surrender interest or possessory interest obtained under a concession contract.

Sec. 51.86 What encumbrances require the approval of the Director?

The concessioner may not encumber, pledge, mortgage or otherwise provide as a security interest for
[ any purpose (such transactions collectively referred to as “encumbrances” for purposes of this
L part), without the prior written approval of the Director, any of the following:
(a) Any concession contract;
(b) Any rights to operate under or manage performance under a concession contract as a
| subconcessioner or otherwise;
' (c) Any controlling interest in a concessioner or concession contract; or
(d) Any leasehold surrender interest or possessory interest obtained under a concession contract.

e

Sec. 51.87 Does the concessioner have an unconditional right to receive the Director's approval of an
assignment or encumbrance?

No, approvals of assignments or encumbrances are subject to the following determinations by the
Director:
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(a) That the purpose of a leasehold surrender interest or possessory interest encumbrance is either to
finance the construction of capital improvements under the applicable concession contract in the
applicable park area or to finance the purchase of the applicable concession contract. An encumbrance of
a leasehold surrender interest or possessory interest may not be made for any other purpose, including, but
not limited to, providing collateral for other debt of a concessioner, the parent of a concessioner, or an
entity related to a concessioner;
(b) That the encumbrance does not purport to provide the creditor or assignee any rights beyond those
provided by the applicable concession contract, including, but not limited to, any rights to conduct
business in a park area except in strict accordance with the terms and conditions of the applicable
concession contract;
(c) That the encumbrance does not purport to permit a creditor or assignee of a creditor, in the event of
default or otherwise, to begin operations under the applicable concession contract or through a designated
operator unless and until the Director determines that the proposed operator is a qualified person as
defined in this part;
(d) That an assignment or encumbrance does not purport to assign or encumber assets that are not
owned by the concessioner, including, without limitation, park area entrance, user day, or similar use
allocations made by the Director;
(e) That the assignment is to a qualified person as defined in this part;
(f) That the assignment or encumbrance would not have an adverse impact on the protection,
conservation or preservation of park resources;
(g) That the assignment or encumbrance would not have an adverse impact on the provision of
necessary and appropriate facilities and services to visitors at reasonable rates and charges; and
(h) That the terms of the assignment or encumbrance are not likely, directly or indirectly, to reduce an
existing or new concessioner's opportunity to earn a reasonable profit over the remaining term of the
applicable concession contract, to affect adversely the quality of facilities and services provided by the o
concessioner, or result in a need for increased rates and charges to the public to maintain the quality of
concession facilities and services. .

Sec. 51.88 What happens if an assignment or encumbrance is completed without the approval of the
Director?

Assignments or encumbrances completed without the prior written approval of the Director will be
considered as null and void and a material breach of the applicable concession contract which may result
in termination of the contract for cause. No person will obtain any valid or enforceable rights in a
concessioner, in a concession contract, or to operate or manage under a concession contract as a
subconcessioner or otherwise, or to leasehold surrender interest or possessory interest, if acquired in
violation of the requirements in this subpart.

Sec. 51.89 What happens if there is a default on an encumbrance approved by the Director?

In the event of default on an encumbrance approved by the Director in accordance with this part, the
creditor, or an assignee of the creditor, may succeed to the interests of the concessioner only to the extent
provided by the approved encumbrance, this part and the terms and conditions of the applicable
concession contract.

O

Sec. 51.90 How does the concessioner get the Director's approval before making an assignment or 2
encumbrance? L
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Before completing any assignment or encumbrance which may be considered to be the type of
transaction described in this part, including, but not limited to, the assignment or encumbrance of what
may be a controlling interest in a concessioner or a concession contract, the concessioner must apply in
writing for approval of the transaction by the Director.

Sec. 51.91 What information may the Director require in the application?

An application for the Director's approval of an assignment or encumbrance will include, to the extent
required by the Director in the circumstances of the transaction, the following information in such detail
as the Director may specify in order to make the determinations required by this subpart:

(a) All instruments proposed to implement the transaction;

(b) An opinion of counsel to the effect that the proposed transaction is lawful under all applicable
federal and state laws; _

(c) A narrative description of the proposed transaction;

(d) A statement as to the existence and nature of any litigation relating to the proposed transaction;

(e) A description of the management qualifications, financial background, and financing and
operational plans of any proposed transferee;

(f) A detailed description of all financial aspects of the proposed transaction;

(g) Prospective financial statements (proformas);

(h) A schedule that allocates in detail the purchase price (or, in the case of a transaction other than an
asset purchase, the valuation) of all assets assigned or encumbered. In addition, the applicant must
provide a description of the basis for all allocations and ownership of all assets; and

(i) Such other information as the Director may require to make the determinations required by this
subpart.

Sec. 51.92 What are standard proformas?

Concessioners are encouraged to submit standard prospective financial statements (proformas) pursuant
to this part. A “standard proforma” is one that:

(a) Provides projections, including revenues and expenses that are consistent with the concessioner's
past operating history unless the proforma is accompanied by a narrative that describes why differing
expectations are achievable and realistic;

(b) Assumes that any loan related to an assignment or encumbrance will be paid in full by the
expiration of the concession contract unless the proforma contains a narrative description as to why an
extended loan period is consistent with an opportunity for reasonable profit over the remaining term of the
concession contract. The narrative description must include, but is not limited to, identification of the
loan's collateral after expiration of the concession contract; and

(c) Assumes amortization of any intangible assets assigned or encumbered as a result of the transaction
over the remaining term of the concession contract unless the proforma contains a narrative description as
to why such extended amortization period is consistent with an opportunity for reasonable profit over the
remaining term of the concession contract.

Sec. 51.93 Ifthe transaction includes more that one concession contract, how must required information
be provided?

In circumstances of an assignment or encumbrance that includes more than one concession contract,
the concessioner must provide the information described in this subpart on a contract by contract basis.
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Sec. 51.94 What information will the Director consider when deciding to approve a transaction?

In deciding whether to approve an assignment or encumbrance, the Director will consider the
proformas, all other information submitted by the concessioner, and other information available to the
Director.

Sec. 51.95 Does the Director's approval of an assignment or encumbrance include any representations of
any nature?

In approving an assignment or encumbrance, the Director has no duty to inform any person of any
information the Director may have relating to the concession contract, the park area, or other matters
relevant to the concession contract or the assignment or encumbrance. In addition, in approving an
assignment or encumbrance, the Director makes no representations of any nature to any person about any
matter, including, but not limited to, the value, allocation, or potential profitability of any concession
contract or assets of a concessioner. No approval of an assignment or encumbrance may be construed as
altering the terms and conditions of the applicable concession contract unless expressly so stated by the
Director in writing.

Sec. 51.96 May the Director amend or extend a concession contract for the purpose of facilitating a
transaction?

The Director may not amend or extend a concession contract for the purpose of facilitating an
assignment or encumbrance. The Director may not make commitments regarding rates to the public,
contract extensions, concession contract terms and conditions, or any other matter, for the purpose of
facilitating an assignment or encumbrance.

Sec. 51.97 May the Director open to renegotiation or modify the terms of a concession contract as a
condition to the approval of a transaction?

The Director may not open to renegotiation or modify the terms and conditions of a concession contract
as a condition to the approval of an assignment or encumbrance. The exception is if the Director
determines that renegotiation or modification is required to avoid an adverse impact on the protection,
conservation or preservation of the resources of a park area or an adverse impact on the provision of
necessary and appropriate visitor services at reasonable rates and charges.

Subpart K--Information and Access to Information

Sec. 51.98 What records must the concessioner keep and what access does the Director have to records?

A concessioner (and any subconcessioner) must keep any records that the Director may require for the
term of the concession contract and for five calendar years after the termination or expiration of the
concession contract to enable the Director to determine that all terms of the concession contract are or
were faithfully performed. The Director and any duly authorized representative of the Director must, for
the purpose of audit and examination, have access to all pertinent records, books, documents, and papers
of the concessioner, subconcessioner and any parent or affiliate of the concessioner (but with respect to
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parents and affiliates, only to the extent necessary to confirm the validity and performance of any
representations or commitments made to the Director by a parent or affiliate of the concessioner).

Sec. 51.99 What access to concessioner records will the Comptrolier General have?

The Comptroller General or any duly authorized representative of the Comptroller General must, until
the expiration of five calendar years after the close of the business year of each concessioner (or
subconcessioner), have access to and the right to examine all pertinent books, papers, documents and
records of the concessioner, subconcessioner and any parent or affiliate of the concessioner (but with
respect to parents and affiliates only to the extent necessary to confirm the validity and performance of
any representations or commitments made to the Director by the parent or affiliate of the
concessioner).

Sec. 51.100 When will the Director make proposals and evaluation documents publicly available?

In the interest of enhancing competition for concession contracts, the Director will not make publicly
available proposals submitted in response to a prospectus or documents generated by the Director in
evaluating such proposals, until the date that the new concession contract solicited by the prospectus is
awarded. At that time, the Director may or will make the proposals and documents publicly available in
accordance with applicable law.

Subpart L--The Effect of the 1998 Act's Repeal of the 1965 Act

Sec. 51.101 Did the 1998 Act repeal the 1965 Act?

Section 415 of the 1998 Act repealed the 1965 Act and related laws as of November 13, 1998. This
repeal did not affect the validity of any 1965 Act concession contract. The provisions of this part apply to
all 1965 Act concession contracts except to the extent that such provisions are inconsistent with terms and
conditions of a 1965 Act concession contract.

Sec. 51.102 What is the effect of the 1998 Act's repeal of the 1965 Act's preference in renewal?

(a) Section 5 of the 1965 Act required the Secretary to give existing satisfactory concessioners a
preference in the renewal (termed a “renewal preference” in the rest of this section) of its concession
contract or permit. Section 415 of the 1998 Act repealed this statutory renewal preference as of
November 13, 1998. It is the final decision of the Director, subject to the right of appeal set forth in
paragraph (b) of this section, that holders of 1965 Act concession contracts are not entitled to be given a
renewal preference with respect to such contracts (although they may otherwise qualify for a right of
preference regarding such contracts under Sections 403(7) and (8) of the 1998 Act as implemented in this
part). However, if a concessioner holds an existing 1965 Act concession contract and the contract makes
express reference to a renewal preference, the concessioner may appeal to the Director for recognition of
a renewal preference.

(b) Such appeal must be in writing and be received by the Director no later than thirty days after the
issuance of a prospectus for a concession contract under this part for which the concessioner asserts a
renewal preference. The Director must make a decision on the appeal prior to the proposal submission
date specified in the prospectus. Where applicable, the Director will give notice of this appeal to all
potential offerors that requested a prospectus. The Director may delegate consideration of such appeals
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only to a Deputy or Associate Director. The deciding official must prepare a written decision on the
appeal, taking into account the content of the appeal and other available information.

(c) If the appeal results in a determination by the Director that the 1965 Act concession contract in
question makes express reference to a renewal preference under section 5 of the 1965 Act, the 1998 Act's
repeal of section 5 of the 1965 Act was inconsistent with the terms and conditions of the concession
contract, and that the holder of the concession contract in these circumstances is entitled to a renewal
preference by operation of law, the Director will permit the concessioner to exercise a renewal preference
for the contract subject to and in accordance with the otherwise applicable right of preference terms and
conditions of this part, including, without limitation, the requirement for submission of a responsive
proposal pursuant to the terms of an applicable prospectus. The Director, similarly, will permit any
holder of a 1965 Act concession contract that a court of competent jurisdiction determines in a final order
is entitled to a renewal preference, for any reason, to exercise a right of preference in accordance with the
otherwise applicable requirements of this part, including, without limitation, the requirement for
submission of a responsive proposal pursuant to the terms of an applicable prospectus.

Sec. 51.103 Severability.

A determination that any provision of this part is unlawful will not affect the validity of the remaining
provisions.

Subpart M--Information Collection

Sec. 51.104 Have information collection procedures been followed?

(a) The Paperwork Reduction Act provides that an agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information unless it displays a currently valid OMB Control
Number. The information collection for submission of proposals in response to concession prospectuses
contained in this part have been approved by the Office of Management and Budget as required by 44
U.S.C. 3501 et seq. and assigned clearance number 1024-0125, extended through May 30, 2000. An
information collection for proposed transfers of concession operations is covered by OMB Approval No.
1024-0126 effective through August 31, 2002.

(b) The public reporting burden for the collection of information for the purpose of preparing a
proposal in response to a contract solicitation is estimated to average 480 hours per proposal for large
authorizations and 240 hours per proposal for small authorizations. The public reporting burden for the
collection of information for the purpose of requesting approval of a sale or transfer of a concession
operation is estimated to be 80 hours. Please send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing the burden, to the Information
Collection Officer, National Park Service, 1849 C Street, Washington, DC 20240; and to the Attention:
Desk Officer for the Interior Department, Office of Information and Regulatory Affairs, Office of
Management and Budget, Washington, DC 20503.

(c) Additional reporting and recordkeeping requirements were identified
in subpart F regarding appeal of a preferred offeror determination, subpart G
regarding leasehold surrender interest and in subpart K regarding
recordkeeping that are not covered under OMB approval. An emergency
information collection request to cover these requirements has been prepared
and submitted to OMB for approvals. These additional information collection
requirements will not be implemented until OMB approves the emergency
request. The Director will publish a Federal Register notice when OMB has
approved these requirements.
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THE NATIONAL PARK SERVICE AND ITS MISSION

America's National Park Service was created by Congress to "... conserve the scenery and the
natural and historic objects and the wild life therein, and to provide for the enjoyment of the same
in such a manner and by such means as will leave them unimpaired for the enjoyment of future
generations." Additionally, the Congress has declared that the National Park System should be,
"... preserved and managed for the benefit and inspiration of all the people of the United States."
The National Park Service has as its overall mission the preservation and public enjoyment of
significant aspects of the nation's natural and cultural heritage.

The National Park Service is an agency (bureau) of the Department of the Interior. The
Department of the Interior, through its various bureaus, has responsibility for much of our
nationally owned public lands and natural and cultural resources. This includes fostering wise
use of our land and water resources, protecting our fish and wildlife, preserving the
environmental and cultural values of our national parks and historical places, and providing for
the enjoyment of life through outdoor recreation. The department also encourages stewardship
and citizen responsibility for the public lands and promotes citizen participation in their care.

The National Park Service is managed by its Director who makes its policies under the direction
of the Secretary of the Interior and through the Assistant Secretary, Fish and Wildlife and Parks.
The Director seeks advice on policy and other concession-related matters from the Office of
Concession Management. This office includes branches for financial, contracting, and planning
and program matters.

CONCESSION PROGRAM MANAGEMENT

« Concession Contract Management

As one of the means by which the public can be provided the facilities and services they need to
enjoy national park areas, Congress has established a concession program in the National Park
Service through the National Park Service Concessions Management Improvement Act of 1998
(Public Law 105-391). Title 36 of the Code of Federal Regulations contains important
regulations for the preservation of the parks and administration of concession operations (36 CFR
51). Concession activities are also subject to Management Policies of the National Park Service.

The Secretary of the Interior, and them to whom he/she has delegated authority, are authorized to
enter into concession contracts. The National Park Service may provide "necessary and
appropriate” facilities and services for the visiting public through concession contracts.

These services include a wide variety of commercial visitor services from backcountry guiding to
first-class hotel operations provided by private corporations, partnerships, individuals, or other
entities under contract with the National Park Service. All exist for the purpose of providing park
visitors with the services and accommodations that are necessary and appropriate for their full
enjoyment of America's National Park Service-administered areas. The determination of which
facilities and services are necessary and appropriate is made through the National Park Service’s
planning process. Needs vary with the purposes of the various park areas and their individual
circumstances at the time of contracting.
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The preceding description covers only the primary laws directly affecting the management of a
National Park Service concession. Many other federal statutes apply. State and local laws and
regulations may also apply depending on the nature of park jurisdiction. Some areas are
exclusively federal in jurisdiction while others involve state and local jurisdiction.

The services to be provided under this contract are to be performed under the applicable laws,
regulations, policies, and planning existing now or established during the term of the contract.

Concession contracts are issued under regulations unique to the National Park Service Concession
Management Program. They are not subject to the Federal Acquisition Regulations (FAR).

Concession Program Management

The National Park Service Concession Program represents the interests of the National Park
Service through three subdivisions: park, regional and Washington offices including the
Concessions Program Center in Denver.

At each park there is, at the least, an individual assigned the task of being the concessioner’s
immediate contact. This may be'a part-time duty in a park where concession activities are minor
in nature. For parks with larger operations, a full-time staff will manage the park's immediate
relationship with its concessioners and support the park superintendent.

For management purposes, the National Park Service is divided into seven regions, each with an
office of the Regional Director. Each Regional Director's office has an office providing various
technical functions including an Office of Concession Program Management. This concession
management group provides advice to the region's parks and to the Regional Director and
provides a variety of support functions to parks for contracting and other work.

In Washington, D.C., a staff of specialists makes policy recommendations to the Director and
manages problem issues. This office is under the leadership of the Concession Program Manager,
National Park Service. This office is part of the Park Operation and Education subdivision of the
Washington office.

The Concession Program Center (CPC), located in Denver, CO, provides nationwide assistance in
a variety of subjects relating to the concession management program. The CPC does feasibility
studies, calculates insurance replacement cost values, carries out concession planning as separate
assignments or as part of overall park planning teams, and undertakes a variety of special projects
required to serve park goals.

Program Management - Operating Programs and Practices
While the role of a concessioner must include well defined business-oriented goals and
management, in order for the park/concessioner relationship to be successful, the concessioner

must also adopt the goals of the park as its own and make the achievement of park objectives for
visitor service and other matters part of the concessioner's objectives.
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Concessioners and their staffs are important members of the park community. Park visitors often
have more contact with and receive more information from concession employees than park staff.
These contacts can have a significant effect on the quality of the visitor’s experience.
Concessioners often occupy important historic structures and have, through their operations,
meaningful effects on park resources.

To manage all these effects, Concession Program Management in the National Park Service has
developed operating programs and practices. These allow the National Park Service to supervise
concessioner activities in an orderly way and establish certain unique approaches to conducting
hospitality and recreation services in the National Park System.

Resource Protection Considerations. The National Park Service expects its concessioners to
join with the Service in fulfillment of its mission, and to give special attention in their operations
to the preservation, conservation, and protection of park resources and the environment.

Routine business operations, educational activities and employee programs must be conducted in
accordance with all applicable environmental laws, and in a manner and by such methods that
minimize negative environmental impacts on the parks and that encourage others to do the same.

Issues and technologies change over time. The following provide some idea of the Service's
current resource protection objectives.

1. Solid waste disposal is a major environmental issue as well as a costly problem. The
concessioner will be expected to reduce, reuse, and recycle. The new concessioner
should actively work to reduce the amount of trash and waste generated, to acquire
products with consideration given to the ability to reuse or recycle the product and its
packaging, and to recycle all materials possible. An approach that minimizes such
trash and ensures recycling where possible is necessary.

2. Water and energy conservation must be practiced in daily operations and
incorporated into the design and construction of both rehabilitated and new facilities.

3. Concessioner-operated underground and above-ground tanks for building and vehicle
fuels, whether Government or Concessioner owned, must meet all of the
requirements of Federal, state, and local law and regulation. Responsibilities include
cleanup of spillage or leaks, demonstration of financial responsibility, and fulfillment
of reporting requirements.

4. The effect of vehicles and other operations on air quality is of concern to the National
Park Service. Fuel and engine technology is evolving in ways that will benefit air
quality. Concession operations should adapt their operations to such changes as they
are proven to be reliable and effective.

5. Operations may be conducted in a natural area with a variety of wildlife. The new
concessioner must conduct its operations under Service direction for mitigating
human-wildlife interactions.
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6. Employee orientation programs and development must genuinely emphasize the
importance of the park’s natural and cultural resources and the necessary consideration
for them due from all employees.

7. The Integrated Pest Management Program ensures that use of chemicals to control
plant and insect pests is strictly regulated to minimize such uses and that such
applications are the last resort in control efforts. The concessioner must work with the
park in implementation of this program in its operations and in the areas for which it is
responsible.

The overall objective of Resource Protection is to conduct operations in a steadily evolving way
oriented towards the use of efficient and cost-effective approaches that minimize negative
impacts on our environment and to encourage others to do so too, for the same cost-effective and
self-protective reasons.

Environmental Management Program. The Environmental Management Program provides
park-specific information about the concessioner’s role in providing its services in an
environmentally sensitive manner. Environmental management programs include such topics as
hazardous waste management, etc.

The successful offeror must submit a proposed initial environmental management program as
part of the Proposal. A final program must be submitted to NPS for approval within 60 days after
the effective date of the new concession contract. The approved program must be adhered to by
the concessioner. It will be reviewed on no less than an annual basis.

Construction. Construction of all kinds should harmoniously integrate with the environment
where it is located. Facilities that are cultural resources should be managed so as to maintain their
intrinsic qualities through sustained conservation. Architectural style, design elements and
construction materials should reflect the park and its history.

Plans and specifications for any and all construction and landscaping development on
government-owned lands assigned to the new concessioner must be approved in writing by the
National Park Service before the work may be started. Plans must be prepared in accordance
with National Park Service standards. The National Park Service microfilms all plans for
retention.

Construction codes to be followed are nationally applicable codes such as the Uniform Building
Code and the National Fire Protection Association codes, including the National Fire Code, in the
latest editions. Regional and local codes are followed where they set a higher standard than
national codes or address unique issues. Even where park jurisdiction requires local codes to
apply, higher standards in national codes will be used for concessioner construction.

The seismic safety standards to be applied to new buildings designed and constructed within the
National Park Service System are:

1. 1991 International Conference of Building Officials Uniform Building Code.

*** Acadia National Park ***
**** Northeast Region - National Park Service ****

208

[ ——



P
|

|

|

I

Appendix 3
National Park Service
Concession Management

Page 5
2. 1992 Supplement to the Buildings Officials Conference of America National Building
Code.
3. 1992 Amendments to the Southern Building Code Congress Standard Building Code.
4. State, county, and local jurisdictions having specific seismic safety standards.

Interpretation. The National Park Service expects that its concessioners will, in appropriate
ways, interpret park natural and cultural resources to park visitors and concession employees,
with the objective of instilling in them an appreciation of the park area. Concessioner interpretive
messages should include safety, local resource management issues and objectives, history of the
area, and interpretive themes identified in the Park's Interpretive Themes. These opportunities
and responsibilities are more specifically identified in the contract and operating plan for this
operation.

Rates For Services. Rates and prices charged are subject to prior approval of the National Park
Service. Reasonableness and appropriateness of rates and charges will be determined primarily
by comparison with those rates and charges for facilities, goods, and services of comparable
character under similar conditions, with due allowances for length of season, provision for peak
loads, accessibility and cost of labor and material, and type of patronage with consideration given
to other factors deemed relevant (See PL 105-391). The National Park Service concession rate
approval program identifies several methods by which comparable rates may be established. It is
the responsibility of the regional director to approve the method used and the responsibility of the
superintendent to approve rates.

To reduce government expenses, the concessioner will be required to provide reduced rates for
lodging and transportation to government employees on official business. Reduced rates under
this program may only be provided for lodging and transportation and other specified services
necessary for conducting official business in accordance with guidelines established by the
Director. All other rates for all other goods and services are to be charged to all government
employees and their dependents in the same manner as to general park visitors.

Equal Opportunity. The National Park Service is interested in having its concession operations
reflect, through its employees, the cultural and ethnic diversity of the area in which they operate
and of the nation as a whole. The National Park Service is also interested in having participation
in the management of the new concession by minority and women professionals. The National
Park Service believes that a varied and diverse concession workforce will better serve the
increasingly varied and diverse clientele that uses the Nation's national park areas. A program for
minority and women employees that advances these goals is very desirable.

Facility and Service Accessibility. The concessioner will be required to comply with the
Americans with Disabilities Act Accessibility Guidelines (ADAAG) for buildings and facilities.
Compliance with ADAAG meets all accessibility requirements under the Americans with
Disabilities Act and Section 504 of the Rehabilitation Act.

An offeror must demonstrate a commitment to full participation for persons with disabilities. This
commitment must represent opportunities for both mainstreaming individuals into the normal use
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patterns of concession facilities as well as the willingness to provide specialized accommodation
and programs.

The Service recognizes that there are significant variations among concession activities as to the
possible range of accessibility and accommodation. However, each concessioner will be
expected to handle accessibility issues and inquiries in a supportive and assisting manner that
provides maximum opportunities for persons of all abilities.

Utilities. Where utility services are readily available, concessioners will be required to obtain
them from local sources. In other circumstances, the National Park Service may furnish utilities
to concessioners. Rates for services furnished by the National Park Service shall be based on
actual operating costs, according to procedures established by the Director.

Maintenance Plan. The maintenance plan provides park-specific information about required
maintenance. The park will describe the interaction of park maintenance activities with
concessioner activities and will specify and describe any maintenance tasks unique to the
particular park that must be performed by concessioners and those, if any, that will be the
responsibility of the National Park Service.

The concessioner generally will be required to maintain, repair, and perform improvements on all
assigned concession facilities, including cyclic maintenance, ground maintenance, landscaping,
and all necessary "housekeeping" activities associated with the concession operation, to the
satisfaction of the National Park Service. The National Park Service, in consultation with the
concessioner, will determine the specific maintenance responsibilities and establish priorities and

projected completion dates.

The maintenance plan is initiated at the park level and signed by the park superintendent.
Typically, superintendents will ask concessioners to consult on the content of such plans. Such
plans may not alter provisions in the body of the contract document or National Park Service

policy.

The initial maintenance plan is Exhibit H to the contract. It will be reviewed on no less than an
annual basis, and changes will be made as determined appropriate by the National Park Service.

Operating Plan. The operating plan includes such details about the operations as are necessary
for the concessioner and the National Park Service to operate smoothly together, and provides the
concessioner with information as to what specific operating practices are considered satisfactory
in the circumstances of a particular park.

Operating plans include such things as hours of operation, scope and quality of service,
management information, lost and found procedures, reservations, advance deposits,
cancellations and refund policy, convention policy, rates, safety, sanitation, security, and health
care, concession employees and employment, complaint review process, prior notification of
changes in key management staff, and other areas of concern. The operating plan is initiated at
the park level and signed by the park superintendent. Typically, superintendents will ask
concessioners to consult on the content of such plans. Such plans may not alter provisions in the
body of the contract document or Service policy.
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The initial operating plan is an exhibit to the contract. It will be reviewed on no less than an
annual basis, and changes will be made as determined appropriate by the National Park Service.

Sale of Souvenirs and Handicrafts. The selection and sale of gifts, souvenirs, and handicrafts in
areas administered by the National Park Service is restricted in certain ways by National Park
Service policies. The selection of items is limited to those that are appropriate for the public use
and appreciation of the park. The sale of appropriate handicrafts associated with or interpretive
of an area is especially encouraged. The concessioner will work with the park and its
interpretive staff to determine what sorts of merchandise are most appropriate for the park area.

Insurance. The proposed contract requires the concessioner to insure any buildings, structures,
equipment, furnishings and betterments, and merchandise used in the operation. In addition, the
concessioner must carry liability insurance adequate for the types of activities it conducts.

The contract requires the new concessioner to purchase and maintain various types of insurance.
Minimum coverage limits, as required, are provided in Exhibit I of the draft Contract.

Preference in the Award of a New Contract. Under the National Park Service Concessions
Management Improvement Act of 1998, certain existing satisfactory concessioners are entitled to
a preference in the award of certain new concession contracts. Specifically, concessioners with
annual gross receipts of less than $500,000 and all concessioners who are solely authorized to
provide outfitting and guide services may exercise this right under certain conditions. The scope
of this preference is further described by National Park Service regulations (36 CFR Part 51).

Sub-Concessioners. By policy, the National Park Service discourages subcontracting.
Subcontracting is not essential to providing quality service to the public and, therefore, the new
concession contract prohibits subconcessioners.

Historic Preservation and the National Register of Historic Places. Some facilities used by
concessioners are on or may be eligible for the National Register of Historic Places. These are
required to be maintained in accordance with the Secretary's Standards for Historic Preservation.
This can be more time consuming and expensive than operations in nonhistoric buildings.

If such facilities will be used by the concessioner under this contract, requirements will be more
fully described in the applicable contract. The preferred approach is to use a Historic Structures
Report as a source for significance, and a Historic Structure Preservation Guide to become aware
of maintenance techniques and standards. If such documents do not exist for these facilities,
more detailed project consultation will be required prior to working on the affected buildings.
Carrying out such maintenance requires specially-trained maintenance staff.

Compliance with Federal, State and Local Laws. Concessioners operate on Federal land but
within the jurisdictional framework established by the application of park jurisdiction. Federal
statutes apply to concession operations. State and local laws and regulations may also apply.

Concessioner Risk Management Program. The Concessioner will develop, maintain and

implement a documented Risk Management (Safety) Program. This written program describes
procedures, policies and documentation for a process to minimize incidents and accidents that
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will affect the visitor, concession employees and the facilities. The program shall include the
following elements appropriate to the size and scope of the required service:

a. Management's Policy Statement, Duties, Employee's Responsibilities, and
Administration.

Inspection and Abatement

Accident Investigation and Reporting

Safety/Health Committee

Training

Emergency Procedures

o Ao o

Program Management - Financial Programs and Practices

The intention of the National Park Service is to contract with private businesses and individuals
to conduct concession activities that are necessary to achieve park goals rather than to have the
government conduct those activities directly. The National Park Service requires the payment of a
franchise fee based on the probable value of the opportunity provided by the government.

Concessioner Pays Operating Costs. The costs of operation will be covered by the
concessioner.

Real Property in a Park Belongs to the National Park Service. If real property improvements
are made, the title to them will belong to the United States. However, under the terms of the
applicable Contract, the United States may have an obligation to compensate a concessioner in
the future for those real property improvements. Under new concession contracts, this obligation
to compensate is referred to in the contract as "leasehold surrender interest."

Real Property Outside the Park Belongs to the Concessioner. Concessioners who invest in
real property outside of a park area for the purposes of supporting in-park operations are not
obliged to sell that property to any incoming concessioner. The government will not compensate
concessioners for such property or require any incoming operator to purchase such property.

Personal Property Belongs to the Concessioner. Concessioners, not the government, are the
owners of most types of personal property. Under new concession contracts, the government will
not require any incoming concessioner to purchase such personal property. .

Businesses May Not Be Sold Without Approval. Concession contracts may not be sold or
encumbered without the prior approval of the National Park Service. Policies and procedures are
described in 36 CFR, Part 51, Subpart J. Among other matters, the National Park Service is
required to make certain findings before approving a sale, transfer, or encumbrance.

No Guarantee of Profit. There is no guarantee of any profit over the term of a concession [
contract or of a profit in any given year. It is the responsibility of the offeror to assure itself that L
the terms of its offer provide it a reasonable opportunity for profit.

Concessioner Review Program. The regional director, through the park superintendent and
his/her designated representatives, will maintain a continuing review of concession operations
and management. This continuing review will determine if the concessioner is complying with

**% Acadia National Park ***
**%%* Northeast Region - National Park Service ****

212



Appendix 3

National Park Service
Concession Management
Page 9

all provisions of the contract and will evaluate the concessioner's operation to determine if
satisfactory performance as required by Public Law 105-391 is being provided. This
concessioner review program will include, but not be limited to:

e The quality of the service rendered to the public;

e The prices that are charged the public;

The condition of the premises;

The appearance and conduct of employees;

The degree to which facilities are properly maintained and repaired as required by the
particular concession authorization;

The nondiscrimination policies of the concessioner with relation to both employment and
service to the public;

Compliance with the Concessioner Risk Management Program;

_ Compliance with U.S. Public Health Service standards and requirements and state and local
" health codes that may be applicable;

- Compliance with practices that foster a safe environment for the public; and

Compliance with the various administrative and financial requirements of the contract,
including any applicable construction program.

Compliance with the Environmental Management Program

Periodic written evaluations will be prepared by the applicable park, usually two or three times a
year, following the procedures and requirements of the National Park Service concessioner
review program. From these evaluations an annual rating is established. Failure to operate in a
manner satisfactory under the requirements of the concessioner review program may be cause for
i termination of‘a concession authorization.

**% Acadia National Park **#*
**** Northeast Region - National Park Service ****
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CONCESSIONER'S FINANCIAL HISTORY

Concessioner: The Acadia Corporation
Acadia National Park

Gross Receipts By Department
Food
Bar
Shops

Total

Fees
Franchise Fee (3%)
(after authorized deductions)
Special Account
Total
Merchandise Inventories

Depreciable Fixed Assets

Net Depreciable Fixed Assets

000
$1,561,513
$ 64,046
$2,154,330
$3,779,889

106,992
133,300
240,292

©®w H

$ 224,620
$1,720,582

$ 772,401

1999
$1,537,520
$ 70,983
$2,187,147
$3,795,650

$ 106,812
$ 133,300
$ 240,112

$ 234,880

***% Acadia National Park ***

**%* Northeast Region - National Park Service ****
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Financial History

1998
$1,365,315
$ 75,780
$2,063,603
$3,504,698

$ 98,658
$ 133,300
$ 231,958

$ 310,785

Page 1
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Appendix 5
Rates
17 Pages

JORDAN POND HOUSE RESTAURANT MENU PRICES
2001 OPERATING SEASON

&

&‘111
PAUL ¥. HAERTEL, SUPERINTENDENT
Acadia National Park

ATTACHED RATES APPROVED BY

Subject to satlsfactory review of comparable
services.

April 26, 2001

DATE
PREVIOUS RATES APPROVED: May 26, 2000
DATE

THESE RATES ARE TO REMAIN IN EFFECT UNTIL SPECIFIC CHANGES ARE APPROVED BY THE
SUPERINTENDENT.
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1 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

LUNCH ENTREES
All lunch entries include a single popover.

Menu ltem Price
Crab Cakes - Two 2 oz crab cakes served $ 1250
with a fresh green onion sauce, served

with rice, vegetable, and a popover

Baked Scallops - 4 oz fresh scallops with $ 1250
a seasoned crumb topping, served with

vegetables and rice pilaf, served with a

popover.

Grilled Marinated Chicken Breast - 5 0z $ 10.00
chicken breast marinated in lemon juice,

fresh herbs, and olive oil, served with

vegetables and rice pilaf. Includes

single popover.

Grilled Maine Salmon - 5 oz fresh salmon $ 1150
served with a dill mustard vinaigrette,

vegetable, and rice pilaf. Includes a

single popover.

Penne Pasta - Tossed with portobella $ 10.00
mushrooms, tomato, roasted peppers, '
Greek olives and pesto. Includes single

popover - 100z serving.

Steamed Lobster - 1 1/4 Ib Maine $ 18.00
lobster served with drawn butter, vegetable,

and rice pilaf. Includes single popover.

Available at lunch and dinner.
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2 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

‘Menu item Price
jDINNER ENTREES

Al entrees include 2 popovers

'Black Angus Filet Mignon - a choice $ 20.00
6 oz steak topped with a red wine

'mushroom sauce, served with vegetables

‘and rice pilaf. Includes 2 popovers.

‘Broiled Ma ne Salmon - 8 oz $ 16.00
' salmon served with a dill mustard

vinaigrette, vegetable, and rice

pilaf. Includes 2 popaovers.

Crab Cakes - Three 2 oz crab cakes $ 17.00
served with a fresh gr en onion sauce.

Served with rice, vegetable, and two

popovers.

. Grilled Marinated Chicken Breast - = $ 14.00
8 oz chicken breast marinated in lemon

juice, fresh herbs, and olive oil,

served with vegetables and rice pilaf.

Includes 2 popovers.

Baked Scallops - 8 oz fresh scallops with a $ 17.00
seasoned crumb topping, served with vegetables
and rice pilaf. Served with 2 popovers.

Penne Pasta - Tossed with portobella. $ 14.00
mushrooms, tomato, roasted peppers,

Greek olives, and pesto. Includes 2

Popovers. 16 oz serving.

Add 5 oz grilled chicken to above $ 200
Penne pasta entrée.

Prime Rib of Beef - 12 oz prime rib $ 17.00
with rice or potato and vegetable. Includes

2 popovers.
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3 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

Menu ltem Price
SANDWICHES AND LUNCH SALADS

All sandwiches and lunch salads include a single popover.

Lobster roll - 4 oz fresh Maine lobster $ 1425
served on a toasted roll with chips.
Includes single popover.

Crabmeat Roll - 4 oz fresh Maine ' $ 11.50
crabmeat served on a roll with chips.
Includes single popover.

Grilled Chicken Sandwich - 5 oz $ 9.00 .
grilled marinated chicken breast on
foccacia with lettuce, tomato, and herbed

mayonnaise. Includes single popover.

Seal Cove Salad - Mixed greens with $ 750
tomato, olives, artichoke hearts

Seal Cove Farm feta and balsamic

vinaigrette. Includes single popover.

Add 4 oz grilled chicken breast to above. $ 950
Ad 4 oz Maine Shrimp $ 11.00
Luncheon Salad - mixed greens, $ 7.00

broccoli, tomatoes, peppers, cucumbers,
sprouts and carrots with choice of g

dressing.
Add 4 oz grilled chicken breast. $ 9.00
Add 4 oz Maine shrimp. $ 10.50
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4 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

Menu ltem Price
?SALADS AND STARTERS

~ |Smoked Trout filet served with $ 850
_cocktail sauce. '

. Baked Brie in Phyllo - 2 oz Brie $ 6.00
..wrapped in Phyllo, grapes as garnish

' |Maine Crab Cakes Appetizer - Two $ 850
' |2 0z crab cakes served wion baby

greens with a green onion sauce.

?Garden Salad - with choice of homemade $ 375
dressing.

' 'SOUPS, STEWS, AND CHOWDERS

. Lobster Stew - A rich blend of lobster meat
“(1.5 0z / 2.5 oz) cream, butter, and sherry.

Cup $ 800

Lobster stew and popovers - served with
| - two popovers

$ 12.00
. Cup
| | Bowl $ 15.75
| Seafood Chowder - 2 oz / 3 oz scallops,
.| shrimp, haddock and potatoes in a
creamy broth
B -
|- Cup $ 500
(") Seafood Chowder with popovers - served
|| with two popovers.
o Cup $ 9.00
| | Bowl $ 11.50
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5 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

Menu ltem Price
Soup du Jour - made daily with the
freshest ingredients

Cup $ 350

Soup du Jour and Popovers, served
with two popovers.

Cup $ 7.00
Bowl $ 850
DESSERTS
Jordan Pond Homemade Ice Cream $ 375
Add homemade chocolate sauce $ 475
Double Rich Brownie a la Mode - $ 525
Jordan Pond Ice Cream
Popover a la Mode _ $ 500
Blueberry Crisp - Maine blueberries $ 375 ( ‘
baked with a crisp crumble topping. ‘
Blueberry Crisp with a scoop of $ 5.00
Jordan Pond Ice Cream
BEVERAGES AND POPOVERS L.
Beverage and Popovers - Two popovers $ 7.00 é '
strawberry jam, and beverage. b
Cappuccino and Popovers - Two $ 8.00 {
popovers, strawberry jam, and L
cappuccino

¥
Oregon Chai and Popovers - Two $ 825 L)

. popovers, strawberry jam, and Oregon

Chai 0
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6 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

Menu ltem Price

| PRIVATE FUNCTIONS, GROUPS LESS THAN 36 PERSONS

Entrees:

' gVegetarian Penne Pasta, Fresh Maine Salmon, Steamed
_Lobster, Grilled Marinated Chicken Breast, and Prime Rib
of Beef. Served with ricce, fresh vegetables and a popover. $ 21.00

| ‘?:,Above served with beverage, salad, and Jordan Pond lce Cream $ 25.00

' GROUP LUNGHEON MENU, 2001

. Entrees:
Grilled Chicken Sandwich, grilled marinated chicken breast
on foccocia with lettuce, tomato and herbed mayonaise

i’ 'Seal Cove Salad, mixed greens, tomatoes, olives, Seal Cove Farm
feta cheese, and balsamic vinaigrette, available with grilled
.- chicken or Maine shrimp.

: -~ Cup of Chowder and Popovers, scallops, shrimp, haddock

. and potatoes in a creamy broth

. All entrees served with a Jordan Pond popover and your choice of

‘iced tea, freshly squeezed lemonade, coffee, tea, or a soft drink

s,

|

Price includes tax and gratuity. $ 1350
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7 Acadia National Park
Acadia Corporation
Approved Menu Prices
Jordan Pond House Restaurant
2001 season

Menu item Price
FUNCTION PLATTERS AT THE JORDAN POND HOUSE, 2001

Platters serve approximately 25 persons

Fresh Seafood Platter $ 176.00
Fresh lobster, shrimp, crab, and scallops served with
coctail sauce

Cheese and Crackers $ 60.00
Swiss, cheddar, harvarti, chevre, and brie served with crackers

Seasonal Vegatables $ 60.00
Fresh seasonal vegetables served with an herb dip

Spanikopita $ 60.00
Layers of spinach, feta cheese, and crispy phylio

Fresh Fruit Platter $ 60.00
Fresh fruit sliced and served with cottage cheese
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APPROVED RATE SCHEDULE 2001

GIFT SHOPS: JORDAN POND, THUNDER HOLE, AND CADILLAC MOUNTAIN

Gift shop merchandise retail rates for 2000 are approved as follows:

1. At maximum % markup as contained in Chapter 18, exhibit 1, NPS

Concessions Guideline, NPS-48, with a release date of February, 1999, COPY
, ATTACHED. These percentages should be used, in the absence of good
| evidence to the contrary, as maximum allowable percentages. Adjustments
to these maximums are allowable as follows:

a. Different items of merchandise within a particular category may
be priced above or below the percentage listed in exhibit #1,
providing the overall result, considering sales volume, does not
exceed the markup for the category.

b. Where retailers in a particular area have a custom of pricing
certain items above or below the national markup averages, and it
can be documented by contacting retailers in the area, the
percentages in exhibit #1 may be adjusted to conform.

[ c. Manufacturers’ suggested retail prices should be used when the
product has one, either be pre-marking or by a suggested retail
price list. However, if local custom is to vary from the suggested
retail price, then the local price should prevail. This may result
in a retail price higher or lower than if calculated by markup
percentages.

d. Unique items and items that are not marketed in the normal
manner and do not fit an item or group of items listed in exhibit #1
may be priced by using method (1), full review of similar services,
or method (2), simplified review of similar services. Both methods
are contained in Chapter 18 of the NPS-48 Guideline.

: N

}£‘1_A .
PAUL F. HAERTEL, SUPERINTENDENT
Acadia National Park

ABOVE RATES APPROVED BY:

|
§
|
§
{

April 26, 2001
DATE

PREVIOUS RATES APPROVED: May 26, 2000
DATE

[N

THESE RATES ARE TO REMAIN IN EFFECT UNTIL SPECIFIC CHANGES ARE APPROVED BY THE
SUPERINTENDENT.

grem———
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C3823(2410)

February 16, 2001

Memorandum

To: Regional Directors
Attention: Regional Concession Chiefs

From: Acting Associate Director, Park Operations and Education
Subject: Concession Retail Merchandise Pricing, Revised Markup

The National Park Service (NPS) manages prices charged by concessioners to ensure that
the cost to the visitor is not excessive and is comparable to rates charged outside of parks.
The Concessions Management Advisory Board made a number of recommendations in
their annual report to Congress related to the rate approval program, one of which relates
to a competitive market approach to retail merchandise pricing. Last year we discussed a
pilot program to model this approach but it was never implemented, largely because
many concessioners felt that their prices were already where they needed to be and that
reporting requirements related to the pilot program were too cumbersome.

In consideration of the Advisory Board recommendation, and taking into account that
local competition outside of parks is dramatically changing the economics of doing

business in a park, we have revised Exhibit 1 to Chapter 18, Rate Administration
Program, NPS-48, to be used for markup percentages. |

For convenience items, the percentages have been obtained from the Convenience Store (]
News. You will note that in this category only one item remained static and did not show L
any increase or decrease (milk). Overall, there has been a two-point drop in in-store

gross margins since 1997. [

As you know, merchandise items were previously priced according to gross margins
published by the National Retail Federation. Because that organization no longer . B
provides the information and they have yet to adopt another formal alternative method, L]
we are utilizing the CPI, calculated and applied to the appropriate category. The CPI N
indicates that few categories have increased and that most have decreased. As a result, s
we have not made any adjustments to the retail pricing, as the percentage of change was
minimal overall.
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The merchandise pricing outlined above is intended to simplify the process using
industry best practices for both NPS and the concessioner. Please forward this
information to affected superintendents in your regions. Should additional information or

g technical assistance be necessary, please contact Laurie Shaffer, WASO Concession
» Program Center, at 303/987-6911.

/s/ Richard C. Powell

Attachments

FNP:LShaffer:eds:303/987-6911:2/7/01:s:\share\merchandise markup

B
{
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Concessions NPS-48
Rate Administration Program

Exhibit 1
Chapter 18
Page 1
MERCHANDISE
CONVIENENCE TYPE STORE
ITEM MARKUP %
Cigarettes v 25%
Other Tobacco 39%
Beer ' 25%
Wine 32%
Liquor 31%
Canned/Bottled Drinks 46%
Packaged Sweet Snacks 49%
General Merchandise 63%
Salty Snacks 48%
Edible Groceries : 46%
Fast Food 114%
Fluid Milk Products 34%
Candy 69%
Health and Beauty Aids 63%
Packaged Bread 37%
Snack Foods 56%
Publications 32%
Packaged Deli Products 65% {
Ice 185%
Non-edible Groceries 55% :
Automotive products 60% ]
Perishable Groceries 55% /
Other Dairy 43%
Alternative Snacks 58% P
Frozen Foods 55% .
Prepared Beverages 100% o
Fountain Drinks 150% o
Hot Beverages 200% .
Frozen Beverages 100% L.
Other Food Items 65%
Services " 75% P
Packaged Ice Cream/Novelties 61% o

* Among the categories that have seen declines in the past year are candy, packaged ice cream, fluid milk
products, beer and cigarettes. On a dollar basis, however, packaged ice cream and cigarettes posted gains. ‘
The largest gains on a “per-store basis” were made by frozen dispensed beverages, ice, and cigarettes. The
largest percentage increases were made in perishable grocery, packaged deli products and publications.

** Exercise caution when verifying local market prices. Many convenience stores sell milk and bread at or
below cost to build traffic in their stores.
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February 2000

Concessions NPS-48
Rate Administration Program

Exhibit 1

Chapter 18

Page 2

RETAIL OPERATIONS
ITEMS OR GROUP OF ITEMS - MARKUP %

Female Apparel - General 119%,
Sportswear 120%
Costume Jewelry 135%
Small Leather Goods 125%
Neckwear, Rainwear, Belts, Handkerchiefs 160%
Men & Boys Apparel and Access. - General 115%
Men's Clothing _ 113%
Men's Sportswear - 110%
Boys Clothing 98%
Boys Sportswear 44%
Infants & Children's Clothing and Accessories 111%
Shoes — General 112%
Cosmetics, Drugs, Toiletries 65%
Toys, Hobby Goods, Games 100%
*Books, Stamps, Coins , 77%
Stationary, Greeting and Post Cards : 110%
Photographic Equipment, Film, Accessory 39%
Developed Slides 100%
Sporting Goods 2%
Housewares 100%
Linens and Domestics 120%
Hardware and Tools 85%
Automotive Parts and Accessories 82%
Video Tapes 47%
Gifts and Souvenirs 123%
**Handcrafts 123%
Artwork, Posters, Pictures 123%

*Prices are usually established by the publisher and printed on the material as the retail price and should
pot be exceeded.

**Precious metals and stores, limited or one of-a-kind items may justify a higher rate but should be done on
an item-by-item basis.
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February 2000
Concessions NPS-48

Rate Administration Program
Exhibit 1
Chapter 18
Page 3
Product lines and definitions
CIGARETTES

Premium and generic cigarettes

OTHER TOBACCO
Other tobacco products such as cigars, chew, dip snuff and moist smokeless tobacco as well as papers,

pipes, pipe and cigarette tobacco and scrap. B

BEER
All premium and budget brands including imports, microbrews and craft beer, malt liquor and non-

alcoholic brews.

WINE
All varietals, coolers, champagne, sparkling wine and fortified wine.

LIQUOR
This includes distilled spirits, prepared cocktails and cordials. -

CANNED/BOTTLED DRINKS
Carbonated soft drinks, sports drinks, juices, bottled water, iced tea and other packaged beverages (such as

chocolate, coffee and nutritional drinks.)

PACKAGED SWEET SNACKS
Snack cakes, pastries and desserts, muffins and cookies.

GENERAL MERCHANDISE
. Batteries, film/photo, school and office supplies, cleaning agents, greeting cards, gifts, novelties, toys,
trading cards, smoking accessories, video and audio tapes, hardware etc.

SALTY SNACKS B
Potato chips, pretzels, tortilla and comn chips, ready to eat popcom, and crackers. ‘

EDIBLE GROCERIES
This is the general grocery term. This does not include non-edible items such as paper towels and toilet

paper, nor does it include perishable foods.

FAST FOOD -
Both hot and cold prepared food including hotdogs, hamburgers etc. This is not self-serve. »

FLUID MILK PRODUCTS
Milk products that are pourable. This does not include cheese, ice cream, yogurt or non dairy products. =

CANDY

Candy rolls, mints and drops, Candy Bars, gum, Novelty items, seasonal items, change makers, penny
counter goods, and bulk candy.
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Concessions NPS-48
Rate Administration Program

Exhibit 1
Chapter 18
Page 4

HEALTH AND BEAUTY AIDS

Analgesics, cough and cold remedies, family planning aids, feminine hygiene products, grooming aids
including hair care, oral care, deodorants, personal soap and shaving needs, stomach remedies, vitamins
and other over the counter medications, baby care items, skin care and first aid items.

PACKAGED BREAD
Bread sold for home consumption. This includes hot dog rolls and hamburger buns, etc.

SNACK FOODS
Any snacks that do not fit in other categories.

PUBLICATIONS }
Newspapers, magazines and tabloids, crossword puzzle publications horoscope products and calorie

counters etc.

PACKAGED DELI PRODUCTS
Deli products that are self serve and pre packaged.

ICE
Frozen water...chips or cubes

NON-EDIBLE GROCERIES
This includes misc. items such as toilet paper, paper towels

AUTOMOTIVE PRODUCTS
Incidental automotive products sold as a convenience not as a specialty. Includes oil, wmdshxeld wipers,

fluids, RV gadgets, etc.

PERISHABLE GROCERIES
Any and all perishable fruit, vegetables, fresh meat and fish.

OTHER DAIRY
This category includes cheese, yogurt, butter and eggs.

ALTERNATIVE SNACKS
Meat snacks, granola bars fruit snacks, rice cakes, trail mix, yogurt raisins and chocolate/yogurt pretzels,
energy bars, etc.

FROZEN FOODS
Any and all frozen vegetables, fruits, desserts (not including ice cream) and prepared meals.

PREPARED BEVERAGES
Milkshakes, frappes, floats, etc.

FOUNTAIN DRINKS

Carbonated, non-carbonated, sport drinks, coffee, iced coffee, capuccino and latte when served from a
mechanical dispenser.
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Concessions NPS-48

Rate Administration Program
Exhibit 1
Chapter 18
Page 5
HOT BEVERAGES

Cappuccino, specialty coffee and hot chocolate, coffee and hot cider hand-poured.

FROZEN BEVERAGES
Frozen beverages made from a premix and served from a dispenser.

OTHER FOOD ITEMS
Includes self-serve soft ice cream.

SERVICES
Pay phones, scratch tickets, money orders, lotto, ATMs, postal /parcel service, vending, copy, fax, check
cashing, event tickets, video gaming, video rentals, licenses, amusements, slot machines.

PACKAGED ICECREAM/NOVELTIES
All frozen dairy and non-dairy products pre-packaged for sale.
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Concessions NPS-48

Rate Administration Program
Exhibit 1
Chapter 18
Page 6
FORMULA: Use the following formula to convert the MARKUP percentage to MARKON.
First, convert the markup to a decimal = 122% = 1.22
Markup
= Markon
1+ Markup
EXAMPLE: If tobacco products have a 33% markup.
33
= .248 or 25% Markon
133
If Female apparel has a markup of 122%
1.22
= 55% Markon
2.22
February 2001
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Description of Equipment Original Cost
Jordan Pond Road Sign *A 750.00
White MT. Freezer '79 1,240.00
lce Cream Freezer 1,381.45
Kitchen Equipment '82 (equipment 29,637.57
purchased when the new Pond House
was built)
Dining Room Equipment '82 83,391.15
(equipment purchased when the new
Pond House was built)
Miscellaneous & Office'82 8,220.57
Vulcan Range 1,249.50
Shelving 2,115.71
Signs (Complex Directory 378.00
Chairs - 783.11
Work Table Equipment 945.81
Tables 1,007.86
Office Equipment 1,997.82
Hobart A-200 Mixer 2,325.75
Wht. Mt. Ice Cream Freezer 3,995.00
Ice Machines (kitchen) 3,875.70
Hot Water Dispenser 1,023.75
Hobart Slicer 866.25
Dumpster 544,95
Schwab Safe 1,168.65
Sound System 1,635.72
Tea Tables 1,934.60
Remanco POS System 25,696.90
(2) Snapper Lawnmowers 2,160.90
Office Carpet 1,400.00
Water Heater 4,901.73
lce Dispenser 1,134.94
" |Hot Water Dispenser 1,097.25
Panther Il Telephones 3,120.66
lce Machine 1,765.96
12 Dining Room Chairs 1,280.43
Cookline Project 32,106.27
Dishwasher Project 32,305.82
Remanco Station Addition 4,757.00
P&F Model 25 Computer 2,205.00
Sears Chest Freezer 451.23
Sears Upright Freezer 734.98
Storage Shelves 574.68
Dumpster 1,371.95
Acoustical Baffles 1,177.00
Fireplace Insert (Pond Room) 1,856.40
Vulcan Range/Broiler 2,913.50
:Walkin Shelves 717.77
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Remanco Software Upgrade

1,055.00
Private Dining Room Drapes 2,031.00
Dining Room/Bar Cabinets 958.65
Microwave Oven 729.75
Hot Water Booster/Hobart DW 2,680.06
Floor Cleaner/Buffer 1,058.40
Dining Room Chairs 2,927.96
Tea Benches & Tables 1,568.80
Food Processor/Robo Coupe 1,769.12
Dumpster Pad 2,427.00
Dining Room Chairs 2,998.40
Tea Tables & Benches 7,555.18
Woodstove - Foyer 2,118.89
Convection Ovens (4) 11,289.00
Portable Bar 857.32
QOutside Walkin 7,372.90
Porch Screening 4,174.60
Prep Room Equipment 4.422.90
30 Quart Mixer 4,139.30
Storage Building 6,853.96
Cappuccino Machine 7,473.00
Dining Room Chairs (30) 2,998.40
Sandwich Girill 564.39
Dining Room Chairs (30) 2,862.00
Oak Two Top Tables (4) 2,374.40
Tea Tables (8) 1,709.88
Xerox Personal Copier 720.00
Microwave 919.80
Hypersteam Steamer 2,446.59
Steamer Groen 2,636.40
Service Station Main Room 820.44
Dining Room Chairs 2,521.74
Outside Tables 2,917.30
Music System 1,425.70
Broiler 2,5690.03
"|Refrigerator w/Worktop 1,944 17
Ice Dispenser 996.92
Microwave 1,001.10
Digital Dining Software 7,490.50
Digital Dining Hardware 28,354.66
Total of Items on Capital Equipment 417,853.90
List
Approximate Value of China in Use 50,000.00
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Week
Ending:

5/22/99
5/29/99
6/5/99
6/12/99
6/19/99
6/26/99
7/3/99
7/10/99
7M17/99
7/24/99
7/31/99
8/7/99
8/14/99
8/21/99
8/28/99
9/4/99
9/11/99
9/18/99
9/25/99
10/2/98
10/9/99
10/16/99
10/23/99

JORDAN POND HOUSE

Daytime Customer Counts:

1996

1,838
2,609
2,295
2,891
3,965
4,967
7,287
6,502
7,488
7,585
8,833
9,811
9,655
8,748
8,242
5,771
3,753
4,583
4,670
4,603
4,523
3,486
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1997

2,113
2,329
2,217
3,043
3,854
5,709
7,135
7,028
7,484
8.441
8,462
9,639
9,893
8,817
7,924
6,254
3,946
4,892
4,120
4,509
4,433
3,870
1,847

1998

2,066
2,583
2,137
3,081
3,585
5,255
7,012
7,295
7,733
8,020
7,749
8,754
8,750
8,180
7,495
5,780
5,568
4,986
4,268
4,150
3,715
3,603
2,812

1999

1,969
2,298
2,974
3,250
4,376
5,212
6,423
7,170
7,531
7,71
8,573
9,530
9,127
9,114
8,930
7,146
5,941
5,209
5,237
5,358
5,033
4,727

0
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Evening Customer Counts:

1996

99
167
255
425
582
606
761
757
652
690
638

1397
1652
1203
1279
611
413
447
334
527
437
305
0

Appendix 7

Customer Counts

1997

66
230
285
405
613
549
487
734
576
975

1163
1420
1619
1285
1083
797
619
413
503
641
644
545
79

1 Page

1998

107
204
242
426
567
760
924
867
1028
1301
1458
-~1621
1419
1305
1247
746
663
662
657
566
543
498
68

1999

79
291
495
389
542
987
730

1191
1168
1628
1401
1714
1740
1719
1446
998
709
587
591
579
603
543
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Contract

No. CC-illeS~2~ 0002

THIS CONTRACT made and entered into by and between the United
States of America, acting in this matter by the Secretary of the Interior,
through the Director of the National Park Service, hereinafter referred to as
the "Secretary," and The Acadia Corporation, a corporation organized and
existing under the laws of the State of Maine, hereinafter referred to as the
"Concessioner™:

WITNESSETH:

— — o~ — - — — — —

THAT WHEREAS, Acadia National Park hereinafter referred to as the
"Area" is administered by the Secretary to conserve the scenery and the
natural and historic objects and the wildlife therein, and to provide for the
public enjoyment of the same in such manner as will leave such area unimpaired
for the enjoyment of future generations; and

WHEREAS, the concession contract authorizing the services at the
Jordan Pond House, Cadillac Mountain and Thunder Hole expired by limitation of
time on December 31, 1974, however, the concessioner has continued to operate
the concession under the terms and conditions of the expired contract until
planning for the area was completed and a new contract executed; and

WHEREAS, the accomplishment of these purposes requires that
facilities and services be provided for the public visiting the area and that
all private interest shall be excluded except so far as may be necessary for
the accomplishment of said purposes, including accommodation of the public;
and

WHEREAS, the United States has not itself provided such necessary
facilities and services and desires the Concessioner to establish and operate
the same at reasonable rates under the supervision and regulation of the
Secretary; and

WHEREAS, the establishment and maintenance of such facilities and
services involves a substantial investment of capital and the assumption of
the risk of operating loss, it is therefore proper, in consideration of the
obligations assumed hereunder and as an inducement to capital, that the
Concessioner be given assurance of security of such investment and of a
reasonable opportunity to make a profit; and '

WHEREAS, pursuant to law the Secretary is required to exercise his
authority hereunder in a manner consistent with a reasonable opportunity by
the Concessioner to realize a profit on the operations conducted hereunder as
a whole commensurate with the capital invested and the obligations assumed:

NOW, THEREFORE, pursuant to the authority contained in the Acts
of August 25, 1916 (39 Stat. 535; 16 U.S.C. 1, 2-U4), and October 9, 1965 (79
Stat. 969; 16 U.S.C. 20), and other laws supplemental thereto and amendatory
thereof, the said parties agree as follows:

-1-
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SEC. 1. TERM OF CONTRACT. (a) This contract shall be for the

term of fifteen (15) years from January 1, 1982.
Am&uo =5, Twe- y’a@,a EXTEAK/Iord THROGGH Om,nber 31,1958,

(b) The Concessioner shall undertake and complete an
improvement program costing not less than $200,000 as adjusted per project to
reflect par value in the year of actual construction in accordance with the
appropriate indexes of the Department of Commerce's "Construction Review".

It is agreed that such investment is consistent with Section 3(a) hereof.
Such improvement program shall include:

Jordan Pond House Completion Date
Provide restaurant equipment and furnishings December 31, 1982
Provide gift shop equipment and furnishings December 31, 1982

Dormitory |
Provide equipment and furnishings December 31, 1982

Cadillac Mountain Gift Shop

The following program shall apply to rehabilitation of the Cadillac Mountain
Gift Shop, provided, however, that if the Secretary is able to rehabilitate
the comfort stations on Cadillac Mountain during calendar year 1982, the
Concessioner agrees to accomplish foundation repairs and replace stringers
and floor boards as necessary in the gift shop during the Fall of 1982.
Because both facilities are included in the same building, it is agreed that
work can best be accomplished through coordination on the part of both
parties, and should be done at the same time.

Repair and reshingle roof December 31, 1983
Repair foundations ' December 31, 1983
Replace stringers and floor boards as necessary December 31, 1983
Replace wall boards and ceiling tiles as necessary December 31, 1984
Repair and replace siding as necessary December 31, 1984
Repair fireplace as necessary December 31, 1984

(¢) The Concessioner shall start the improvement program
upon execution of this contract in such a manner as to demonstrate to the
satisfaction of the Secretary that it is in good faith carrying said program
forward reasonably under the circumstances. After approval of plans and
specifications, the Concessioner shall provide the Secretary with such evi-
dence or documentation, as may be satisfactory to the Secretary, to demon-
strate that such program is being carried forward, and shall complete and have
it avaliable for public use within the completion dates specified in subsec-
tion 1(b) hereof.

(d) The Concessioner may, in the discretion of the Secre~
tary, be relieved in whole or in part of any or all of the obligations of the
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improvement program for such stated periods as the Secretary may deem proper
upon written application by the Concessioner showing circumstances beyond its
control warranting such relief.

SEC. 2. ACCOMMODATIONS, FACILITIES AND SERVICES. (a) The
Secretary requires and hereby authorizes the Concessioner during the term of
this contract to provide accommodations, facilities, and services for the
public within Acadia National Park, as follows:

(1) Food and beverage facilities and services at the
Jordan Pond House, to be provided in a style and manner popular at the
facility during the early 20th century. The sale of alcoholic beverages shall
be permitted, provided that such sales are limited to table service with lunch
and dinner only.

(2) Limited merchandising facilities and services at
the Jordan Pond House, Cadillac Mountain, and Thunder Hole, including the sale
of photographic supplies; provided, however, that the operation of merchan-
dising facilities and services at Thunder Hole shall be considered 2 years
after the first full season of operation of the Jordan Pond House.

(3) The Concessioner may provide services incidental
to the operations authorized hereunder at the request of the Secretary.

(b) The Secretary reserves the right to determine and

~ control the nature, type and quality of the merchandise and services described

herein as authorized and required to be sold or furnished by the Concessioner

- within the area. Operations under this contract and the administration

thereof by the Secretary shall be subject to the laws of Congress governing
the area and the rules, regulations, and policies promulgated thereunder,
whether now in force or hereafter enacted or promulgated, including but not
limited to the United States Public Health Service requirements. Conces-
sioners must also comply with current applicable criteria promulgated by the
United States Department of Labor's Occupational Safety and Health Act of 1970
(OSHA) and those provisions outlined in the National Park Service's Safety and
Occupational Health Policy associated with visitor safety and health.

SEC. 3. PLANT, PERSONNEL, AND RATES. (a)(1) The Concessioner
shall maintain and operate the said accommodations, facilities, and services
to such extent and in such manner as the Secretary may deem satisfactory, and
shall provide the plant, personnel, equipment, goods, and commodities neces-
sary therefor, provided that the Concessioner shall not be required to make
investments inconsistent with a reasonable opportunity to realize a profit on
its operations hereunder commensurate with the capital invested and the
obligations assumed. '

(2) All rates and prices charged to the public by the
Concessioner for accommodations, services, or goods furnished or sold here-
under shall be subject to regulation and approval by the Secretary. The
Secretary shall exercise his decision making authority with respect to the
Concessioner's rates and prices in a manner consistent with a reasonable
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Concessioner's rates and prices in a manner consistent with a reasonable
opportunity for the Concessioner to realize a profit on its operations
hereunder as a whole commensurate with the capital invested and the obliga-
tions assumed. Reasonableness of rates and prices will be judged primarily by
comparison with those currently charged for comparable accommodations, ser-
vices, or goods furnished or sold outside of the areas administered by the
National Park Service under similar conditions, with due allowance for length
of season, provision for peak loads, accessibility, availability and cost of
labor and materials, type of patronage, and other conditions customarily
considered in determining charges, but due regard may also be given to such
other factors as the Secretary may deem significant.

, (3) The Concessioner shall require its employees to
observe a strict impartiality as to rates and services in all circumstances.
The Concessioner may, subject to the prior approval of the Secretary, grant
complimentary or reduced rates under such circumstances as are customary in
businesses of the character conducted hereunder. The Concessioner shall not
offer and employees of the Federal Government shall not receive discounts
unless such discounts are available to the general public.

() (1) The Concessioner may be required to have its
employees who come in direct contact with the public, so far as practicable,
to wear a uniform or badge by which they may be known and distinguished as the
employees of the Concessioner. The Concessioner shall require its employees
to exercise courtesy and consideration in their relations with the public.

(2) The Concessioner shall review the conduct of any
of its employees whose action or activities are considered by the Concessioner
or the Secretary to be inconsistent with the proper administration of the area
and enjoyment and protection of visitors and shall take such actions as are
necessary to fully correct the situation.

(3) The Concessioner shall comply with the require-
ments of (a) Title VII of the Civil Rights Act of 1964, as well as Executive
Order No. 11246 of September 24, 1965, as amended by Executive Order No.
11375 of October 13, 1967, (b) Title V, Section 503 of the Rehabilitation Act
of September 26, 1973, P.L. 93-112, which requires Government Contractors and
Subcontractors to take affirmative action to employ and to advance in employ-
ment qualified handicapped individuals, and with regulations heretofore or
hereafter promulgated, relating to nondiscrimination in employment and in
providing facilities and services to the public and shall do nothing in
advertising for employees which will prevent those covered by these laws from
qualifying for such employment. Regulations heretofore promulgated are set
forth in Exhibit "B" attached hereto and made a part hereof.

SEC. 4. GOVERNMENT LAND AND IMPROVEMENTS. (a) The Secretary
hereby assigns for use by the Concessioner during the term of this contract,
certain parcels of land and Goverment Improvements, if any, (as described in
Exhibit "A" hereto) necessary to conduct the operations authorized hereunder.
The Secretary reserves the right to withdraw such assignments or parts thereof

.
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at any time during the term of this contract if, in his judgment, (1) such
withdrawal is necessary for the purpose of protecting visitors or area
resources, or, (2) the operations utilizing such assigned lands are terminated
pursuant to Section 11 hereof. Any permanent withdrawal of assigned lands or
improvements which are essential for conducting the operation authorized
hereunder will be considered by the Secretary as a termination pursuant to
Section 11 hereof. The Secretary shall compensate the Concessioner for any
possessory interest in such withdrawn properties at book value as described in
Section 12 hereof, or, in the event that Concessioner Improvements in which
the Concessioner has a possessory interest are to be replaced by the Conces-
sioner within the area, in accordance with fair value compensation for
possessory interest described in subsection 12(b) hereof.

(b) "Government Improvements" as used herein, means the
buildings, structures, utility systems, fixtures, equipment, and other
improvements upon the 1lands assigned hereunder, if any, constructed or
acquired by the Government and provided by the Government for the purpose of
ments it makes to Government Improvement %gméven t such possessory
interest 1is acquired by the Government or a successor Concessioner at any
time, the Concessioner will be compensated for such possessory interest
pursuant to Section 12 hereof.

this contract. The Concessioner shall h@;gu%ggtsseﬁggg 1a:$£g§g in Improves . o accoun
A

(¢c) The Secretary shall have the right at any time to enter
upon the lands and improvements utilized by the Concessioner hereunder for any
purpose he may deem reasonably necessary for the administration of the area
and the Government services therein.

(d) The Concessioner may construct or install upon the
assigned lands such buildings, structures, and other improvements as are
necessary for the operations required hereunder, subject to the prior written
approval by the Secretary of the location, plans, and specifications thereof.
The Secretary may prescribe the form and contents of the application for such
approval. The desirability of any project as well as the location, plans and
specifications thereof will be reviewed in accordance with the provisions of
the National Environmental Policy Act of 1969 and the National Historic
Preservation Act of 1966.

(e) If during the term hereof a Government Improvement
requires repairs or improvements that serve to prolong the 1life of the
Government Improvement to an extent requiring capital investment for major
repair, such capital investment shall be borne by the Government subject to
the availability of appropriated funds. If appropriated funds are not
available, and the Secretary determines that such repairs or improvements are
necessary to a satisfactory performance of the Concessioner's obligations
hereunder, the Concessioner may be required to repair the Government Improve-
ment subject to the limitations on investment set forth in Section 3(a)
hereof.

SEC. 5. MAINTENANCE. Subject to Section 4(e) hereof, the
Concessioner will physically maintain and repair all facilities (both
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Government and Concessioner's Improvements) used in the operation hereunder,
including maintenance of assigned lands and all necessary housekeeping
activities associated with the operation to the satisfaction of the Secretary.
In order that a high standard of physical appearance, operations, repair and
maintenance be maintained, appropriate inspections will be carried out
Jointly by the Secretary and the Concessioner.

SEC. 6. CONCESSIONER'S IMPROVEMENTS. (a) "Concessioner's
Improvements," as used herein, means buildings, structures, fixtures, equip-
ment, and other improvements, affixed to or resting upon the lands assigned
hereunder in such manner as to be a part of the realty, provided by the
Concessioner for the purposes, of pg%g,contract¥b§excludin§1imgrove@snts made
to Government Improvements‘ab3lEhs 5SasTe Ao I1&wETCT) such
improvements upon the lands assigned at the date hereof as described in
Exhibit "C" hereto; and (2) all such improvements hereafter constructed upon
or affixed to the lands assigned to the Concessioner with the written consent
of the Secretary. Concessioner's Improvements do not include any interest in
the land upon which the described structures are located.

(b) The Concessioner shall have a possessory interest in
all Concessioner's Improvements recognized by this contract. Possessory
Interest shall consist of all incidents of ownership, except.legal title which
shall be vested in the United States. However, such possessory interest shall
not be construed to include or imply any authority, privilege, or right to
operate or engage in any business or other activity and the use or enjoyment
of any structure, fixture, or improvement in which the Concessioner has a
possessory interest shall be wholly subject to the applicable provisions of
this contract and to the laws and regulations relating to the area. The said
possessory interest shall not be extinguished by the expiration or other
termination of this contract, and may not be terminated or taken for public
use without just compensation as determined in accordance with Section 12.
Wherever used in this contract, "possessory interest"™ shall mean the interest
described in this paragraph. Performance of the obligations assumed by the
Secretary under Section 12 hereof shall constitute just compensation with
respect to the taking of a possessory interest in the circumstances therein
described.

(e) Any salvage resulting from the authorized removal,
severance, or demolition of a Concessioner's Improvement or any part thereof
shall be the property of the Concessioner.

(d) In the event that a Concéssioner's Improvement is
removed, abandoned, demolished, or substantially destroyed and no other
improvement is constructed on the site, the Concessioner shall promptly upon
the request of the Secretary, restore the site as nearly as practicable to a
natural condition.

SEC. 7. UTILITIES (a) The Secretary shall furnish utilities to
the Concessioner, for use in connection with the operations authorized
hereunder, when available, at reasonable rates to be fixed by the Secretary,
which shall at least equal the actual cost of providing the utility or
service.

6=
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(b) Should any such service not be available or sufficient,
the Concessioner may, with the written approval of the Secretary and under
such requirements as shall be prescribed by him, secure the same at its own
expense from sources outside the area or may install the same within the area
subject to the following conditions:

(1) Any water rights deemed necessary by the Conces-
sioner for use of water on Federal lands shall be acquired at its expense in
accordance with applicable state procedures and state law. Such water rights,
upon expiration or termination of this contract for any reason shall be
assigned to and become the property of the United States without compensation.

(2) Any service provided by the Concessioner under
this section shall, if requested by the Secretary, be furnished to the
Government to such an extent as will not unreasonably restrict anticipated use
by the Concessioner. The rate per unit charged the Government for such
service shall be approximately the average cost per unit of providing such
service.

(3) All appliances, and machinery to be used in
connection with the privileges granted in this section, as well as the plans
for location and installation of such appliances and machinery shall first be
approved by the Secretary.

SEC. 8. ACCOUNTING RECORDS AND REPORTS. (a) The Concessioner
shall maintain an accounting system whereby the accounts can be readily
identified with the System of Account Classification prescribed by the
Secretary. The Concessioner shall submit annually as soon as possible but not
later than ninety (90) days after the 31st day of December a financial
statement for the preceding year as prescribed by the Secretary, and such
other reports and data as may be required by the Secretary. If annual gross
receipts are in excess of $250,000, the financial statements shall be audited
by an independent certified public accountant or by an independent licensed

—~public accountant certified or licensed by a regulatory authority of a state
or other political subdivision of the United States on or before December 31,
1970. The examination shall be made in accordance with the "Standards for
Audit of Governmental Organizations, Programs, Activities and Functions"
issued by the Comptroller General of the United States, as they apply to
financial and compliance examinations, and the "Audit Guide for National Park
Service Concessioners" issued by the Secretary.

Financial statements accompanied by remarks such as "prepared from client
records without audit" are unacceptable. The independent licensed or certi-
fied public accountant shall include a statement to the effect that the
amounts included in the financial report are consistent to those included in
the Federal and state tax returns. If they are not, then a statement showing
differences shall be included. The Secretary shall have the right to verify
and copy for his own use all such reports from the books, correspondence,
memoranda, and other records of the Concessioner and subconcessioners, if any,
and of the records pertaining thereto of a proprietary or affiliated company,
if any, during the period of the contract, and for such time thereafter as may
be necessary to accomplish such verifications.
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(b) Within ninety (90) days of the execution of this
contract or its effective date, whichever is later, the Concessioner shall
submit to the Secretary a schedule that identifies and provides details for
assets in which the Concessioner claims a possessory interest. The schedule
must describe these assets in detail showing for each such asset the date
acquired, useful life, cost and book value.

(c) The Secretary and Comptroller General of the United
States, or any of their duly authorized representatives, shall, until the
expiration of five (5) calendar years after the close of the business year of
the Concessioner and any subconcessioner have access to and the right to
examine any of the pertinent books, documents, papers, and records related to
this contract including Federal, and state income tax returns.

SEC. 9. FRANCHISE FEE. (a) For the term of this contract, the

Concessioner shall pay to the Secretary for the privileges granted herein
frend. ¥ poriome: Sum espal Yo Hivee percent (39 of theo Cma&fonchs a%u) gross recetpds Bom all

operatitng, as hedein defied U‘wpfwdmg (cas

(1) An annual fee for the use of any G?zggggguk
mprovements assigned to the Concessioner hereunder, if any. Such-f&& and
assigneéd-Government buildings to be as set forth in Exhibit M&" hereto but in
no event shall the—fee exceed the fair annual walu€ of such Government
Improvements as determined by—the_Secretary«—The annual fee for the use of
Building No. 70 (Jordan Pond House Restaurant and Gift Shop) and the percent-
age of gross receipts franchisé fee for the Jordan—Pend House Restaurant
shall be established-within 120 days after the end of the sécond-year of the
contract in-acGordance with the franchise fee reconsideration provided Tor-in

subsection 9 (e) hereof.

(2) In addltlon to the foreg01ng, a further sum egqual-
' v 2 ! Tom operations at
D Hole Gift

to two percent (2%) of
Jordan Pond House Gift ;
erein defined fbr the preceding year.

(b) The franchise fee shall be due on a morthly basis in
such a manner that payment shall be received by the Secretary within 15 days
after the last day of each month that the concessioner operates. Such monthly
payment shall include the annual use fee for assigned Government Improvements,
as set forth in Exhibit "A" hereto, divided by the expected number of
operating months, as well as the specified percentage of gross receipts for
the preceding month. The payment of any additional amounts due at the end of
the operating year as a result of adjustments shall be paid at the time of
submission of the annual financial report. Overpayments shall be offset
against the following year's franchise fees due.

(e¢) An interest charge will be assessed on overdue amounts
for each 30 day period, or portion thereof, that payment is delayed. The
percent of interest charged will be based on the current value of funds to the
United States Treasury which is published quarterly in the TREASURY FISCAL
REQUIREMENTS MANUAL.,

.
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(d)(1) The term "gross receipts," as used herein, shall be
construed to mean the total amount received or realized by, or accruing to,
the Concessioner from all sales, including those through vending machines and
other coin-operated devices, for cash or credit, of services, accommodations,
materials, and other merchandise made pursuant to the rights granted in this
contract, including gross receipts of subconcessioners as hereinafter defined
and commissions earned on contracts or agreements with other persons or
companies operating in the area, and excluding gross receipts from the sale of
genuine United States Indian and native handicraft, intracompany earnings on
account of charges to other departments of the operations (such as laundry,
charges for employees' meals, lodgings, and transportation) cash discounts on
purchases, cash discounts on sales, returned sales and allowances, interest on
money loaned or in bank accounts,. income from investments, income from
subsidiary companies outside of the-.area, sale of property other than that
purchased in the regular course of business for the purpose of resale, and
sales and excise taxes that are added as separate charges to approved sales
prices, gasoline taxes, fishing license fees, and postage stamps, provided
that the amount excluded shall not exceed the amount actually due or paid
Governmental agencies.

(2) The term "gross receipts of subconcessioners" as
used in subsection (d)(1) of this section shall be construed to mean the total
amount received or realized by, or accruing to, subconcessioners from all
sources, including that through vending machines or other coin-operated
devices, as a result of the exercise of the rights conferred by subconcession
contracts hereunder without allowances, exclusions, or deductions of any kind
or nature whatsoever and the subconcessioner shall report the full amount of
all such receipts to the Concessioner within 45 days after the 31st day of
December of each year. The subconcessioners shall maintain an accurate and
complete record of all items listed in subsection (d)(1) of this section as
exclusions from the Concessioner's gross receipts and shall report the same to
the Concessioner with the gross receipts. The Concessioner shall be entitled
to exclude items listed in subsection (d)(1) in computing the franchise fee
payable to the Secretary as provided for in subsection (a) hereof.

e,c:é‘ﬂ;r: Ci[f)“/g%@v "F

s from the date of the request
for renegotiation as made by eithe nosition of the Concessioner

If desired by the Concessioner, an advisory arbitration panf will

established (one member to be selected by the Secretary, one by
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Concessioner, and the third by agreement of the original two) for the purpose
of reeqmmending to the Secretary appropriate franchise fees. The Secretary
and the Cengessioner shall share equally the expenses of such—advisory
arbitration. The written determination of the Secretary as tgo ffanchise fees
shall be final and~gconclusive upon the parties heretd. Any new fees
established will be retroaetive to the commencement -of” the applicable period
for which notice of reconsIderation is given and be effective for the
remaining term of the contract unle3s-gubsequent negotiations establish yet a
different franchise rate. If new rates are greater than existing rates, the
Concessioner will pay all back feeS due with the-next regular payment. If new
rates are less than the eXisting rate the Conc&ssioner may withhold the
difference between the-two rates from future payments Until he has recouped
the overpayment iny new franchise fees will be evidenced by~an_amendment to
the contragt—lnless based upon the written determination of the Sécretary in
which _evént a copy of the determination will be attached hereto and become a
part hereof, as fully as if originally incorporated herein.

Tsert new Section 10, ALLOUNTS ~ See Amerdl. t

Amad. Y

SEC. 113@. BOND AND LIEN. The Secretary may, in his discretion,
require the Concessioner to furnish a surety bond acceptable to the Secretary
conditioned upon the faithful performance of this contract, in such form and
in such amount as the Secretary may deem adequate, not in excess of ten
thousand dollars ($10,000). As additional security for the faithful perfor-
mance by the Concessioner of all of its obligations under this contract, and
the payment to the Government of all damages or claims that may result from
the Concessioner's failure to observe such obligations, the Government shall
have at all times the first lien on all assets of the Concessioner within the
area.

SEC. {21r. TERMINATION. (a) The Secretary may terminate this
contract in whole or part for default at any time and may terminate this
contract in whole or part when necessary for the protection of visitors or
area resources. The operations authorized hereunder may be suspended in whole
or in part at the discretion of the Secretary when necessary to protect the
health and safety of visitors and employees or to protect area resources.
Termination or suspension shall be by written notice to the Concessioner and,
in the event of proposed termination for default, the Secretary shall give the
Concessioner a reasonable period of time to correct stated deficiencies.
Termination for default shall be utilized in circumstances where the Conces-
sioner has breached any requirements of this contract, including failure to
maintain and operate the required accommodations, facilities and services to
the satisfaction of the Secretary in accordance with the Secretary's require-
ments hereunder.

(b) In the event of termination of this contract, when
necessary for the protection of visitors or area resources or for default, the
compensation to the Concessioner for such termination shall be as described in
Section 12, "Compensation®.

(e) In the event it is deemed necessary to suspend opera-
tions hereunder in whole or in part to protect the visitors or resources of

= ]0=
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the area, the Secretary shall not be liable for any compensation to the
Concessioner for losses occasioned thereby, including but not limited to, lost
income, profit, wages, or other monies which may be claimed.

(d) To avoid interruption of service to the public upon the
expiration or termination of this contract for any reason, the Concessioner,
upon the request of the Secretary, will (1) continue to conduct the operations
authorized hereunder for a reasonable time to allow the Secretary to select a
successor, or (2) consent to the use by a temporary operator, designated by
the Secretary, of the Concessioner's Improvements and personal property, if
any, not including current or intangible assets, used in the operations
authorized hereunder upon fair terms and conditions, provided that the
Concessioner shall be entitled to an annual fee for the use of such
improvements and personal property, prorated for the period of use, in the
amount of the annual depreciation on such improvement, plus three percent (3%)
return on the book value of such improvement. In this instance the method of
depreciation used shall be either straight line depreciation or depreciation
shown on Federal Tax Returns.

SEC. %2. COMPENSATION. (a) Just Compensation: The compensation
described herein shall constitute full and just compensation to the Conces-
sioner from the Secretary for all losses and claims occasioned by the
¢ircumstances described below.

(b) Contract expiration or termination where operations
are to be continued: If for any reason, including contract expiration or
termination as described herein, and subject to the limitation on compensation
for possessory interest contained in subsection (d) hereof, the Concessioner
shall cease to be required by the Secretary to conduct the operations
authorized hereunder, or substantial part thereof, and, at the time of such
event the Secretary intends for substantially the same or similar operations
to be continued by a successor, whether a private person, corporation or an
agency of the Government, (i) the Concessioner will sell and transfer to the
successor designated by the Secretary its possessory interest in Concessioner
and Government Improvements, if any, as defined under this contract, and all
other property of the Concessioner used or held for use in connection with
such operations; and (ii) the Secretary will require such successor, as a
condition to the granting of a contract to operate, to purchase from the
Concessioner such possessory interests, if any, and such other property, and
to pay the Concessioner the fair value thereof. The fair value of any
possessory interest in Government Improvements shall be book value as
described in Section 12(c) hereof. In the event that such possessory interest
in Government Improvements is acquired by a successor, the successor will not
be permitted to revalue such possessory interest. The fair value of posses-
sory interest in Concessioner's Improvements shall be deemed to be the sound
value of the improvement to which it relates at the time of transfer of such
possessory interest, without regard to the term or other benefits of the
contract. The sound value of any structure, fixture, or improvement shall be
determined upon the basis of reconstruction cost less depreciation evidenced
by its condition and prospective serviceability in comparison with a new unit
of 1like kind, but not to exceed fair market value. The fair value of
merchandise and supplies shall be replacement cost including transportation.
The fair value of equipment shall be replacement cost less depreciation and
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obsolescence. If the Concessioner and the successor, excepting Government
agencies, cannot agree upon the fair value of any item or items, either party
may serve a request for arbitration upon the other party, and the fair value
of the item or items in question shall be determined by the majority vote of a
board of three arbitrators, selected as follows: Each party shall name one
member of such board and the two members so named shall select the third
member. If either party fails to appoint an arbitrator within 15 days after
the other shall have appointed an arbitrator and served written notice,
including the name and address of the arbitrator appointed, upon the other
party, then the American Arbitration Association shall be requested by the
Secretary to appoint an arbitrator to represent the party failing to make the
appointment. The costs and expenses of the arbitrator appointed by the
American Arbitration Association to represent the party failing to make the
appointment shall be paid for by that party. The two arbitrators so named
shall select the third member. If the third member is not selected within 15
days after the appointment of the latter of the other two arbitrators, the
American Arbitration Association shall be requested by the Secretary to
appoint the third arbitrator. In requesting that the American Arbitration
Association appoint an arbitrator in the situations discussed above, the
Secretary shall request that the person or persons appointed shall be impar-
tial and specially qualified in commercial and real estate appraisal. The
fair value determined by the Board of Arbitrators shall be binding on the
parties. The compensation and expenses of the third member shall be paid by
the Concessioner and one-half of the amount so paid shall be added to the
purchase price. Before reaching its decision, the board shall give each of
the parties a fair and full opportunity to be heard on the matters in dispute.
If the successor is a Government agency and there is a dispute as to the fair
value of any possessory interest, or other items, an advisory arbitration
panel will be established at the request of the Concessioner (one member to be
selected by the Secretary, one by the concessioner, and the third by agreement
of the original two) for the purpose of recommending to the Secretary an
appropriate fair value. The Secretary and the Concessioner shall share
equally the expenses of such advisory arbitration. The written decision of
the Secretary as to such fair value will be final and binding upon all
parties.

(¢) Contract expiration or termination where operations
are to be discontinued: If for any reason, including contract expiration or
termination as described herein, the Concessioner shall cease to be required
by the Secretary to conduct the operations authorized hereunder, or substan-
tial part thereof, and the Secretary at the time chooses to discontinue such
operations, or substantial part thereof within the area, and/or to abandon,
remove, or demolish any of the Concessioner's Improvements, if any, then the
Secretary will take such action as may be necessary to assure the Concessioner
of compensation for (i) its possessory interest in Concessioner Improvements,
and Government Improvements, if any, in the amount of their book value
(unrecovered cost as shown in Federal Income Tax Returns); (ii) the cost to
the Concessioner of restoring any assigned land to a natural condition,
including removal and demolition, (less salvage) if required by the Secretary;
and (iii) the cost of transporting to a reasonable market for sale such
movable property of the Concessioner as may be made useless by such determina-
tion. Any such property that has not been removed by the Concessioner within
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a reasonable time following such determination shall become the property of
the United States without compensation therefor.

(d) Contract termination for default for unsatisfactory
performance where operations are to be continued: Notwithstanding any
provision of this contract to the contrary, in the event of termination of
this Contract for default for failure to maintain and operate the required
accommodations, facilities and services to the satisfaction of the Secretary
in accordance with the Secretary's requirements hereunder, compensation for
the Concessioner's possessory interest in Concessioner's Improvements, if
any, shall be at book value as described in Subsection 12(e¢) herein.

(e) Other Compensation: In the event of termination of
this contract or portions thereof, for the purpose of protecting visitors or
area resources the Concessioner may be compensated (in addition to the
applicable compensation described in subsections (b) or (c¢) above) for such
other costs as the Secretary, in his discretion, considers necessary to
compensate the Concessioner for actual losses occasioned by such termination,
including, but not limited to, and as the needs appear, cost of relocating
from one building to another building, reasonable severence pay to employees
that may be affected, penalties for early loan repayments, and reasonable
overhead expenses required by such termination, but, not for lost profit or
other anticipated gain from the operations authorized hereunder or antici-
pated sale or assignment of the Concessioner's assets, including this contract
or any of its benefits.

| imend. Y SEC. {4 13. ASSIGNMENT OR SALE OF INTERESTS. (a)(1) The
Concessioner and/or any person or entity which owns a controlling interest (as
herein defined) in a Concessioner's ownership, (collectively defined as the
"Concessioner" for the purposes of this section) shall not assign or otherwise
sell or transfer responsibilities under this Contract or the concession
operations authorized hereunder, nor sell or otherwise assign or transfer
(including, without limitation mergers, consolidations, reorganizations or
other business combinations) a controlling interest in such operations, this
contract, or a controlling interest in the Concessioner's ownership, as
defined herein, without the prior written approval of the Secretary. Failure
to comply with this provision or the procedures described herein shall
constitute a material breach of this Contract for which this Contract may be
terminated immediately by the Secretary without regard to the procedures for
termination for default described in Section 11 hereof, and, in any event the
Secretary shall not be obliged to recognize any right of any person or entity
to an interest in this contract or to own or operate the operations authorized
hereunder acquired in violation hereof.

(2) The Concessioner shall advise the person(s) or
entity proposing to enter into a transaction described in Subsection (a)(1)
above that the Secretary shall be notified and that the proposed transaction
is subject to review and approval by the Secretary. The Concessioner shall
request in writing the Secretary's approval of the proposed transaction and
shall promptly provide the Secretary all relevant documents related to the
transaction, and the names and qualifications of the person(s) or entity
involved in the proposed transaction. '

-13-
255




Frvand. 4

(b)(1) The Secretary, in exercising the discretion-
ary authority set forth herein, shall among other matters, take into consider-
ation the management qualifications of individuals or entities which would
thereby obtain an interest in the facilities or services authorized hereunder,
the experience of such individuals or entities with similar operations, and
the ability of such individuals or entities to operate the concession
operations authorized hereunder in the public interest under the regulation of
the Secretary.

(2) For purposes of this section, the term
"econtrolling interest" in a Concessioner's ownership shall mean, in the
instance of a corporate concessioner, an interest beneficial or otherwise, of
sufficient outstanding voting securities or capital of the Concessioner so as
to permit exercise of substantial managerial influence over the operations of
the concessioner, and, in the instance of a partnership, limited partnership,
joint venture or individual entrepreneurship, any beneficial ownership of the
capital assets of the Concessioner sufficient to permit substantial manage-
rial influence over the operations of the Concessioner. The Secretary will
determine at the request of interested parties whether or not an interest in a
Concessioner constitutes a controlling interest within the meaning hereof.

(c) The Concessioner may not enter into any agreement with
any entity or person except employees of the Concessioner to exercise substan-
tial management responsibilities for the operation authorized hereunder or
any part thereof without written approval of the Secretary at least 30 days in
advance of such transaction.

(d) No mortgage shall be executed, and no bonds, shares of
stock, or other evidence of interest in, or indebtedness upon, the assets of
the concessioner, including this contract, in the area, shall be issued,
except for the purposes of installing, enlarging or improving, plant equipment
and facilities, provided that, such assets, including possessory interests,
or evidences of interests therein, in addition, may be encumbered for the
purposes of purchasing existing concession plant, equipment and facilities.
In the event of default on such a mortgage, encumbrance, or such other
indebtedness, or of other assignment transfer, or encumbrance, the creditor or
any assignee thereof, shall succeed to the interest of the Concessioner in
such assets but shall not thereby acquire operating rights or privileges which
shall be subject to the disposition of the Secretary.

SEC. gﬁ(. APPROVAL OF SUBCONCESSION CONTRACTS. All contracts and
agreements (other than those subject to approval pursuant to Section 13
hereof) proposed to be entered into by the Concessioner with respect to the
exercise by others of the privileges granted by this contract in whole or part
shall be considered as subconcession contracts and shall be submitted to the
Secretary for his approval and shall be effective only if approved. In the
event any such subconcession contract or agreement is approved the Conces-
sioner shall pay to the Secretary within ninety (90) days after the 31st day
of December each year a sum equal to fifty percent (50%) of any and all fees,
commissions, or compensation payable to the Concessioner thereunder, which
shall be in addition to the franchise fee payable to the Secretary on the
gross receipts of subconcessioners as provided for in Section 9 of this
contract.

=1l
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SEC. 5. INSURANCE AND INDEMNITY. (a) General. The
Concessioner shall save, hold harmless, defend and indemnify the United States
of America, its agents and employees for losses, damages or judgements and
expenses on account of fire or other peril, bodily injury, death or property
damage, or claims for bodily injury, death or property damage of any nature
whatsoever, and by whomsoever made, arising out of the activities of the
Concessioner, his employees, sub-contractors or agents under the contract.
The types and amounts of insurance :coverage purchased by the Concessioner
shall be approved by the Secretary. 'The Concessioner shall, annually, or at
the time insurance 1is purchased provide the Secretary with Certificates of
Insurance, Broker's Analysis or similar documents sufficient to evidence
compliance with this section and shall provide the Secretary thirty (30) days
advance written notice of any material change in the concessioner's insurance
program hereunder.

(b) Property Insurance. The Concessioner at its cost shall
secure and maintain, for both Concessioner improvements and assigned govern-
ment improvements, fire, extended coverage and such other perils insurance in
such types and limits as are determined by the Secretary to be necessary to
repair or replace those buildings, structures, equipment, furnishings,
betterments and improvements, and merchandise necessary to satisfactorily
discharge the Concessioner's obligations under this Contract. For insurance
purposes, values of such property shall be determined at the inception of this
contract and updated annually thereafter. Those values currently in effect
are set forth in Exhibit "D" to this contract. Such insurance shall provide
for the Concessioner and the United States of America to be named insureds as
their interest may appear. Insurance provisions respecting replacement at the
"same site" shall be waived. In the event of loss the Concessioner shall use
all proceeds of such insurance to repair, rebuild, restore or replace Conces-
sioner and Government Improvements, equipment, furnishings and other personal
property hereunder, as directed by the Secretary. The lien provision of
Section 10 shall apply to such insurance proceeds.

(e) Additional Property Damage Requirements--Government
Improvements, Property and Equipment. The following additional requirements

shall apply to structures, all or any part of which are "government improve-
ments" as defined in Section 4(b).

(1) The insurance policy shall contain a loss
payable clause approved by the Secretary which provides that insurance
proceeds shall be paid directly to the Concessioner without requiring
endorsement by the United States.

(2) The use of insurance proceeds for repair or
replacement of government structures will not alter their character as
government structures and the concessioner shall gain no possessory interest
therein.

(d) Public Liability. The Concessioner shall purchase and
maintain during the term of this contract Comprehensive General Liability
insurance against claims occasioned by actions or omissions of the
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Concessioner in carrying out the activities and operations authorized here-
under. Such insurance shall be in the amount commensurate with the degree of
risk and the scope and size of such activities authorized herein, but in any
event not less than $300,000 for bodily injury per person and $300,000 per
accident and property damage of at least $300,000 per occurance. All liabil-
ity policies are to specify that the insurance company shall have no right of
subrogation against the United States of America except that caused by the
sole negligence of the United States or its employees and have no recourse
against the government for payment of any premiums or assessments.

Specific types of coverages the Concessioner shall purchase and maintain
during the term of this contract include Comprehensive General Liability with
extensions which provide Product Liability and Contractual Liability and
Liquor Liability if liquor is served.

The Concessioner shall also obtain the following additional coverages:

(a) Automobile Liability. The Concessioner shall provide
the following coverages respecting vehicles owned and/or operated by the
Concessioner: Comprehensive Automobile Liability, Uninsured Motorist
coverages, and Statutory "No-Fault" coverages, as required by the state of
operation.

(b) Workers' Compensation. Statutory Workers' Compensa-
tion as required in the state of operation, Employers' Liability coverage,
(Broad Form "All State" coverage, if the Concessioner operates in more than
one state), Voluntary Compensation endorsement, and (Employers' Liability in
states with monopolistic Workers' Compensation funds).

17

SEC. 6. PROCUREMENTS OF GOODS, EQUIPMENT, AND SERVICES. 1In
computing net profits for any purposes of this contract, the Concessioner
agrees that its accounts will be kept in such a manner that there will be no
diversion or concealment of profits in the operations authorized hereunder by
means of arrangements for the procurement of equipment, merchandise,
supplies, or services from sources controlled by or under common ownership
with the Concessioner or by any other device.

SEC, f;. DISPUTES. (a) Except as otherwise provided in this
contract, any dispute, or claim, concerning this contract which is not
disposed of by agreement shall be decided by the Director, National Park
Service, who shall reduce his decision to writing and mail or otherwise
furnish a copy thereof to the Concessioner. The decision of the Director
shall be final and conclusive unless, within 30 days from the date of receipt
of such copy, the Concessioner mails or otherwise furnishes to the Director a
written notification of appeal addressed to the Secretary. In accordance with
the rules of the Board of Contract Appeals, the decision of the Secretary or
his duly authorized representative for the determination of such appeals,
shall be final and conclusive unless determined by a court of competent
Jjurisdiction to have been fraudulent, or capricious, or arbitrary, or so
grossly erroneous as necessarily to imply bad faith, or not supported by
substantial evidence. In connection with any appeal proceeding under this
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clause, the Concessioner shall be afforded an opportunity to be heard and to
offer evidence in support of his appeal. Pending final decision of a dispute
or claim hereunder, the Concessioner shall proceed diligently with the
performance of the contract or as otherwise required in accordance with'the
Director's decision.

Claims shall be considered hereunder only if a notice is filed in writing with
the Director within 30 days after the Concessioner knew or should have known
of the facts or circumstances giving rise to the claim.

(b) This section does not preclude consideration of legal
questions in connection with decisions provided for in paragraph (a) above;
provided, that nothing in this contract shall be construed as making final the
decision of any administrative official, representative, or board on a
question of law.

(¢) The provisions of this clause shall not apply to any
claim of a precontractual nature nor of a non-contractual nature such as tort
claims, nor with respect to discretionary acts or refusals to act by the
United States, including but not limited to the establishment of utility rates
and rates to the public hereunder and terminations or suspensions of the
contract for protection of visitors or area resources nor to any other
discretionary relief or action, nor in relation to action or inaction by the
United States in its soverign capacity. Decisions of the Director, National
Park Service, concerning the matters mentioned in this subsection shall be
final administrative determinations.

K
SEC. 18. GENERAL PROVISIONS. (a) Reference in this contract to
the "Secretary" shall mean the Secretary of the Interior, and the term shall
include his duly authorized representatives.

(b) The Concessioner is not entitled to be awarded or to
have sole negotiating rights to any Federal procurement or service contract by
virtue of any provision of this contract.

(e) Notwithstanding any othe§§ provision hereof, the
Secretary reserves the right to provide directly or through cooperative or
other non-concession agreements with non-profit organizations any accommoda-
tions, facilities or services to area visitors which are part of and appropri-
ate to the park interpretive program.

(d) That any and all taxes which may be lawfully imposed by
any State or its political subdivisions upon the property or business of the
Concessioner shall be paid promptly by the Concessioner.

(e) No member of, or delegate to, Congress or Resident
Commissioner shall be admitted to any share or part of this contract or to any
benefit that may arise herefrom but this restriction shall not be construed to
extend to this contract if made with a corporation or company for its general
benefit.

(f) This contract may not be extended, renewed or amended
in any respect except when agreed to in writing by the Secretary and the
Concessioner.
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IN WITNESS WHEREOF, the parties hereto have hereunder subscribed
their names and affixed their seals.

day of
UNI STATES OF AMERICA
By <Lgﬁijg3;§§§;ngQ>;:2§F§;
Regipnal Director, ™
North Atlantic Reglon

ATTEST

Title AWnecad Pomazp. Title ) lcr;e/«. 7
7

Date Z/Kfo,dgj,
7 7
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(3) - The Concessioner will send to each labor
union or representative of workers with which the Conces-
sioner has a ccllective barcaining agreement or other ccntract
or understanding, a notice, to be provided by the Secretzry,
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EXHIBIT "C"

Pursuant to Subsection 6(a)(1)

Exterior Door - Cadillac Mountain Gift Shop

South Bend Kitchen Range - Jordan Pond House Dormitory

I
|
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United States Department of the Interior
" NATIONAL PARK SERVICE

NORTH ATLANTIC REGION
15 STATE STREET
BOSTON, MASSACHUSETTS 02109

C-3823 (WAR-0C)

IN REPLY REFER TO:

Mr. David B. Woodside
General Manager

The Acadia Corporation
85 Main Street

Bar Harbor, Maine 04609

Dear Mr. Woodside:

The National Park Service is changing the annual financial reporting reguire-
ments for all concessioners with annual gross receipts of more than $250,000.
This letter is being sent to all concessioners with annual gross receipts in
1980 of more than $250,000. Yhen properly signed and returned by you, this
letter will amend the Accounting Records and Report section of your Conecession
Contract No. CC-1665-2-0002.

Under the present reporting requirements, all concessioners with annual gross
receipts of more than $250,000 must submit the results of their operations on
Concessioner Annual Financial Report, Form No. 10-355 (Rev. 4/79). Conces~
sioners in this categeory are required to have the Primary Schedules, which are
listed in Part I of the Conecessioner Annual Financial Report, audited by an
independent certified or licensed, public accountant in accordance with the
"Standards for Audit of Governmental Organizations, Programs, Activities and
Functions® prescribed by the Comptroller Generzl of the United States as they
apply to financial and compliance examinabtions. The zuditors for the concas-~
sioners are required to utilize the "Audit Guide for Hational Park Service
Concesgicnars® issued by the Department of the Interiorts Office of Inspector
General. The auditor's report on the Primary Schedules and on compliance with
the eontract must accompany the Concessioner Annual Financiasl Report.

The revised reporting requirements which are effective for the concessioners
fisecal reporting yesr beginning October 1, 1981, and thereafter, are as
follows:

T A£11 concessioners with amnual gross receipts between $250,000 and
$1 million are required tc have an independent certified public
accountant perform a PReview" of the Primary Schedules listed in
Part 1 of the Concessioners Annual Finanecial Report (Form Ho. 10~
356, Rev. 4/79) in accordance with the auditing standards and
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procedures promulgated by the American Institute of Certified
Public Accountants (AICPA). The auditor's report on his "Review"
must accompany the Concessioner Annual Financial Report.

2. All concessioners with annual gross receipts in excess of $1
million are required to have the Primary Schedules listed in Part
1 of the Concessioner Annual Financial Report (Form No. 10-356,
Rev. 4/79) audited by an independent certified public accountant
in accordance with generally accepted auditing standards and
procedures promulgated by the AICPA. The auditor's report on the
Primary Schedules must accompany the Concessioners Annual
Financial Report.

3. The "Audit Guide" prepared by the Office of the Inspector General
‘has been dropped- as a requirement and its use by independent
certified public accountants is optional.

4, The use of the Concessioner Annual Financial Report (Form 10-356,
Rev. 4/79) remains a requirement, however, the Requirement for
Audit" section of the general instructions is temporarily super-
seded by the above 3 changes. This section will be.corrected when
the supply of forms is exhausted.

The above new reporting requirements reflect our continual. efforts to be
reasonable and responsive to both the public who has a vested interest in our
administration of the concessions management program and to the concessioners
who provide the needed services to the visiting public.

If you agree with the above changes in your reporting requirement, please
indicate your approval by signing in the space provided below and return the
original to me for filing with your original contract. Should you have any
questions, please do not hesitate to call Wendy Mann who can be reached on
(617) 223-1189.

Regdonal Director

The Acadia Corporation

ry N "
by At B lUssdein:
Title .zé/&'/,u_,g,wf Angieis
i 7
“Date ©  (»-f AL
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AMENDMENT NO. 2

CONCESSION CONTRACT
CC-1665-2-0002

THE ACADIA CORPORATION

THIS AGREEMENT is made and entered into by and between the United States of
America, acting in this matter by the Secretary of the Interior, through the
Director of the National Park Service and the Regional Director, North
Atlantic Region, National Park Service, hereinafter referred to as the
"Secretary,” and The Acadia Corporation, a Corporation organized and existing
under the laws and the State of Maine, hereinafter referred to as the
“Concessioner":

WITNESSETH:

THAT WHEREAS, Section 9(e) of Concession Contract CC-1665-2-0002,
states that at the instance of either party hereto, the amount and character
of the franchise fees, including those fees for the use of any assigned
Government improvements, may be reconsidered; and,

WHEREAS, the Secretary has approved an increase in the percent-of-
gross franchise fee payable and has reestablished an annual building use fee
for the assigned Government Improvements; and,

NOW THEREFORE, pursuant to the authority of 16 USC 20 et seq., the
said parties agree that Concession Contract CC-1665-2-0002 is hereby amended
as follows:

1. Amend Section 9{(a)(1) by deleting it entirely and substituting in
lieu thereof:

(1) An annual fee for the use of the Government Improvements
assigned as set forth in Exhibit "A", Amendment No. 2, in
accordance with the franchise fee reconsideration provided for
in subsection 9 (e) hereof.

2. Amend Section 9(a)(2) by deleting it entirely and substituting in
lieu thereof:

(2) In addition to the forgoing, a further sum equal to two
and one-half percent (2 1/2%) of the Concessioner's total
gross receipts from all operations, as herein defined for the
preceding year.

whk ACADIA NATIONAL PARK ***
sk NATIONAL PARK SERVICE - NORTH ATLANTIC REGION ***
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CC-1665-2-0002
Page 2 of 3 1620

IN WITNESS WHEREOF, the parties hereto have hereunder subscribed their
names and affixed their seals.

Dated at Boston, Massachusetts this ]de‘ day of (}@ﬂ}m}Qh/ , 1988.

THE ACADIA CORPORATION UNITED STATES OF AMERICA

By %ﬁw/@/w
Dwight L./Eaton Herbert S. Cables, dJr.
Preside Regional Director

North Atlantic Region

National Park Service
Date Z-2o- gF

ATTEST:
BYM&M
Tit]e_,Z%%uzug;zL%§>Jzzoez<&éx

Address Zp, S

Z§¢> Zﬁé%kgéé;‘/ng s v

*%% ACADIA NATIONAL PARK ***
**% NATIONAL PARK SERVICE - NORTH ATLANTIC REGION *¥**
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AMENDMENT NO. 3

EXHIBIT "D"

BUILDING REPILACEMENT COST FOR INSURANCE PURPOSES

CONCESSIONER: The Acadia Corporation

CONCESSION CONTRACT NUMBER: CC-ACAD001-82

ESTIMATES AS OF JANUARY 1, 1994
EFFECTIVE UNTIL SUPERSEDED

* * * * *

The replacement costs set forth

* * * * %

herein are established for the

sole purpose of assuring property insurance coverage and shall
not be construed as having application for any other purpose.

Building .Replacement
Number Description Cost
70 Jordan Pond House Restaurant $1,360,229
and Gift Shop $ 241,396
279 Jordan Pond House Dormitory $ 414,516
76 | Jordan Pond House Shed $ 2,788
280 Cadillac Mduntain Gift Shop $ 82,359
72 Thunder Hole Gift Shop $ 26,656
Total $2,127,944
Exhibit "D" Approved, Effective AR
CONCESSIONER UNITE TES OF RICA
By MMMML By &Z T
David B. Woodside ie Rust

President
The Acadia Corporation

pate_ . 3-/5- 7

THIS EXHIBIT SUPERSEDES EXHIBIT
dated July 24, 1990.

Regional Director
North Atlantic Region
National Park Service

wp® OF CC-ACAD001-82, signed and
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AMENDMENT NO. FOUR
CC-ACADO01-82
PAGE 1 OF 6

AMENDMENT NO. 4
CONCESSION CONTRACT NO. CC-ACADO01-82
THE ACADIA CORPORATION

THIS AGREEMENT made and entered into by and between the
United States of America, acting in this behalf by the Secretary
of the Interior, through the Director of the National Park
Service, hereinafter referred to as the "Secretary," and The
Acadia Corporation, a corporation organized and existing under
the laws of the state of Maine, hereinafter referred to as the
"Concessioner:"

WITNESSETH:

WHEREAS, subsection 9(e) of said contract provides that
within one hundred and twenty (120) days after the end of the
second and sixth and eleventh years of this contract, at the
instance of either party hereto, the provisions for the
franchise fee in subsection 9(a) may be reconsidered and such
provisions inserted in lieu thereof as may be agreed upon
between the parties in a written supplemental agreement; and

WHEREAS, the Secretary, by letter of January 6, 1993,
advised the Concessioner that a revision of the franchise fee
was proposed and the Concessioner has agreed by letter of
December 6, 1993, to an increased franchise fee; and

WHEREAS, the Secretary has determined, in accordance
with subsection 3(c) of the Act of October 9, 1965, that the
probable value to the Concessioner of the privileges granted by
Concession Contract No. CC-ACAD001-82 warrants an increase in
the franchise fee as contained in subsections 9(a) (1) and
9(a) (2)of the said contract:

NOW THEREFORE, in consideration of the foregoing, the
parties hereto covenant and agree to and with each other that
Concession Contract No. CC-ACAD001-82, is hereby amended,
effective January 1, 1993, as follows:

1. Amend Section 4(b) by adding the following
parenthetical phrase after the words "GOVERNMENT IMPROVEMENTS"
in line 6:

"(excluding improvements made from funds from any
Section 10 accounts.)"

*%% ACADIA NATIONAL PARK *#*#*
*%%% NORTH ATLANTIC REGION -~ NATIONAL PARK SERVICE *#%%%*
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2. Amend the parenthetical phrase in Section 6(a),
lines 5 and 6, to read as follows:

" (excluding improvements made to GOVERNMENT IMPROVEMENTS
and improvements made from funds in any Section 10 accounts)"

3. Delete Sections 9(a) (1) and 9(a) (2) in their
entirety, and substitute in lieu thereof:

"(a) For the term of this contract, the Concessioner
shall pay to the Secretary for the privileges granted herein a
sum equal to three percent (3%) of the Concessioner’s total
gross receipts from all operations, as herein defined for the
preceding year."

4. Delete Section 9(e) in its éntirety, and substitute
in lieu thereof:

"(e) Within one hundred twenty (120) days after the end
of the second and sixth and eleventh years of this contract or
as otherwise specified, at the instance of either party hereto,
the amount and character of the franchise fees provided for in
this section and/or contributions to any accounts described in
Section 10 hereof (Section 10 contributions) may be
reconsidered. Such request shall be made in writing within 60
days after the end of the applicable contract year but shall not
be made before the end of such year.

"In the event that the Secretary and the Concessioner
cannot agree upon an adjustment of the franchise fee and/or
Section 10 contributions within 120 days from the date of the
request for renegotiation as made by either party, the position
of the Concessioner must be reduced to writing within 30 days
therefrom and submitted to the Secretary for a determination of
appropriate fees and/or Section 10 contributions consistent with
the fair value of any assigned Government Improvements and the
probable value to the Concessioner of the privileges granted by
this contract based upon a reasonable opportunity for a profit
in relation to both gross receipts and capital invested.

"If desired by the Concessioner, an advisory arbitration
panel will be established (one member to be selected by the
Secretary, one by the Concessioner, and the third by agreement
of the original two) for the purpose of recommending to the
Secretary appropriate franchise fees and/or Section 10
contributions. The Secretary and the Concessioner shall share
equally the expenses of such advisory arbitration. The written

*%% ACADIA NATIONAL PARK *%%*
*%%% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE #*%%%
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AMENDMENT NO. FOUR
CC-ACAD001-82
PAGE 3 OF 6

determination of the Secretary as to franchise fees and/or
Section 10 contributions shall be final and conclusive upon the
parties hereto.

"Any new fees and/or Section 10 contributions
established shall be retroactive to the commencement of the
applicable period for which notice of reconsideration is given
and be effective for the remaining term of the contract, unless
subsequent negotiations establish yet a different franchise rate
and/or Section 10 contribution.

"Tf new rates and/or contributions are greater than
existing rates and/or contributions, the Concessioner shall pay
all back fees and/or contributions with the next regular
payment. If the new rates and/or contributions are less than
the existing rates and/or contributions, the Concessioner may
withhold the difference between the two rates from future
payments until he has recouped the overpayment.

"Any new franchise fees and/or Section 10 contributions
shall be evidenced by an amendment to the contract, unless based
upon the written determination of the Secretary, in which event
a copy of the determination shall be attached hereto and become
a part hereof, as fully as if originally incorporated herein."

5. Add a new Section 10 as follows:

"SEC. 10. ACCOUNTS. (a) GOVERNMENT IMPROVEMENT
ACCOUNT. (1) As consideration for the use and occupancy of
Government Improvements herein provided, the Concessioner shall
establish and manage a /Government Improvement Account.’ The
funds in this account are to be placed in trust by the _
Concessioner, including interest earned thereon, but shall be
used in accordance with Exhibit ‘E’ only to undertake on a
project basis repairs and improvements to Government
Improvements listed in Exhibit ‘A’ to this CONTRACT, as directed
by the Superintendent in writing and in accordance with project
priorities established by the Regional Director of the National
Park Service. Expenditures from this account for repair and/or
improvement projects in excess of $1,000,000 must receive the
written approval of the National Park Service Director.

"(a) (2) Projects paid for from the Government
Improvement Account shall not include routine, operational
maintenance of facilities or housekeeping activities. Nothing
in this Section shall lessen the responsibility of the
Concessioner to carry out the maintenance and repair of

*%%* ACADIA NATIONAL PARK *%%*
*%%% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE *%#%%
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AMENDMENT NO. FOUR
CC-ACADOO1-82
PAGE 4 OF 6

Government Improvements as otherwise required by this CONTRACT
from Concessioner funds exclusive of funds contained in the
Government Improvement Account, and, specifically, funds from
such account shall not be used for the purposes of fulfilling
the Concessioner’s obligations under Sections 4 and 5 of this
CONTRACT. The Concessioner shall have no ownership, Possessory
Interest, or other interest in improvements made from funds from
the Government Improvement Account.

"(a) (3) The Concessioner shall deposit within fifteen
(15) days after the last day of each month that the concessioner
operates a sum equal to the amount of the Government Improvement
Account Allocation as established in Exhibit "aA", divided by the
expected number of operating months into an interest bearing
account(s) at a Federally insured financial institution(s). The
account(s) shall be maintained separately from all other
Concessioner funds, and, copies of monthly account statements
shall be provided to the Secretary. The Government Improvement
Account balance may be invested in Treasury Bills as may be
appropriate to the need for liquidity. The Concessioner shall
submit annually, no later than forty-five days, of the year
following the Concessioner’s accounting year, a statement
reflecting total activity in the Government Improvement Account
for the preceding accounting year. The statement shall reflect
monthly credits, expenses by project, and the interest earned.
The balance in the Government Improvement Account shall be
available for projects in accordance with the account’s purpose.
Advances or credits to the account by the Concessioner shall not
be allowed. Projects shall be carried out by the Concessioner
as the Superintendent shall direct in writing in advance of any
expenditure being made. For all expenditures made for each
project from the account, the Concessioner shall maintain
auditable records including invoices, billings, cancelled
checks, and other documentation satisfactory to the Secretary.
An interest charge shall be assessed on overdue deposits for
each thirty (30) day period, or portion thereof, that the
deposit is delayed beyond the fifteen (15) day period provided
for herein. The percent of interest charged shall be based on
the then current value of funds to the U.S. Treasury as
published in the Treasury Fiscal Requirements Manual.

"(a) (4) Upon the expiration or termination of this
CONTRACT, or upon assignment or sale of interests related to
this CONTRACT, the unexpended balance remaining in the
Government Improvement Account shall be expended by the
Concessioner for approved projects, or, shall be remitted by the
Concessioner to the Secretary in such a manner that payment

**% ACADIA NATIONAL PARK *%%*
*%*%% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE *%*%%

275



AMENDMENT NO. FOUR
CC-ACADO01-82
PAGE 5 OF 6

shall be received by the Secretary within fifteen (15) days
after the last day of the Concessioner’s operation. Any payment
consisting of $10,000 or more shall be deposited electronically
by the Concessioner using the Treasury Financial Communications
System. An interest charge shall be assessed on overdue amounts
for each thirty (30) day period, or portion thereof, that
payment is delayed beyond the fifteen (15) day period provided
for herein. The percent of interest charged shall be based on
the then current value of funds to the United States Treasury
which is published quarterly in the Treasury Fiscal Requirements
Manual.

"(b) CAPITAL IMPROVEMENT ACCOUNT. No Capital
Improvement Account is included in this contract."

6. Existing Sections 10 through 18 of this contract
shall be consecutively renumbered as Sections 11 through 19.
Any references to these renumbered sections within the contract
or any exhibits thereto shall be revised to reflect this
renumbering.

7. Delete Exhibit "A" in its entirety and substitute
the new Exhibit "A" as attached.

8. Amend to add Exhibit "E," Government Improvement
Account Control Procedure, as attached.

*%% ACADIA NATIONAL PARK *%*%*
*%%% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE ##%%%
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AMENDMENT NO. FOUR
CC-ACAD001-82
PAGE 6 OF 6

IN WITNESS WHEREOF, the parties hereto have hereunder
subscribed their names and affixed their seals.

14

Da?ed at ,_L%?@M this _ %% gay of
, 19 .

THE ACADIA CORPORATION: UNITED STATES OF AMERICA:
ByMAdM&M oy [P W
David B. Woodside . ARoger G. Kennedy
President \ Director
The Acadia Corporation National Park Service
ATTEST:

By dgf;Aka7W£§4akQchﬁx

Linda McFarland

Printed Name
Purchasing Agent, Acadia NP

Title

o ' *%% ACADIA NATIONAL PARK #**%*
&g *%%% NORTH ATLANTIC REGION -~ NATIONAL PARK SERVICE **%%%
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AMENDMENT NO. FOUR
CC-ACADO001-82
EXHIBIT "A"

PAGE 1 OF 1

GOVERNMENT IMPROVEMENTS ASSIGNED
utilized pursuant to Section 4

Building Number Description Account Allocation
70 Jordan Pond House Restaurant $ 85,280.36
70 Jordan Pond House Gift Shop $ 15,150.52
279 Jordan Pond House Dormitory $ 25,761.16
76 Jordan Pond House Storage Shed §$ 244.37
280 Cadillac Mountain Gift Shop ] 5,654.09
72 Thunder Hole Gift Shop S 1,204.44

Total Annual Government Improvement Account

Allocation $ 133,294.94
Rounded = $ 133,300
Exhibit "A" Approved, effective January 1, 1993
THE ACADIA CORPORATION UNITED STATES OF AMERICA
By L@(Mj U podlir i By )7 Usssscr) M
David B. Woodside oger G. Kennedy
President Director
National Park Service
pate_ 9-3-74 pate__10¥]74

*%% ACADIA NATIONAL PARK ***
*¥*%% NORTH ATLANTIC REGION -~ NATIONAL PARK SERVICE *#%%*%*
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AMENDMENT NO. FOUR
CC-ACAD001-82
EXHIBIT "E"

PAGE 1 OF 7

GOVERNMENT IMPROVEMENT ACCOUNT CONTROL PROCEDURE

INTRODUCTION

The Government Improvement Account (GIA) is to be used to
rehabilitate or construct facilities which directly support
concessioner services authorized and/or required under this
contract. 1In depositing money into an account, the concessioner
makes an irreversible commitment. While funds once deposited do
not become Government funds, they may only be used for the
purposes described in the contract. Interest on the GIA balance
becomes an addition to the balance of the GIA as it is earned.
The Concessioner shall not be paid or reimbursed in any way for
account management. However, account management expenses
incurred by third parties and with the advance approval of the
Regional Director may be considered as account expenses.

GIA deposits shall be deposited in a trust account established by
the Concessioner to carry out the purposes of the contract.
Account management expenses and taxes on account earnings may be
approved account expenses if incurred in accordance with an
account management agreement or trust agreement concurred in by
the Regional Director. Use of a non-profit trustee may be
approved so as to protect account earnings from taxes. However,
the financial circumstances of such a trustee must be considered
in each case as such a trustee is not likely to be a federally
insured bank as required.

GIA are not to be used for the payment of routine maintenance and
operating expenses of the Concessioner. Likewise, they are not
to be used for maintenance of government property not assigned to
the Concessioner or for government projects or activities not
directly related to the provision of the involved concessioner’s
services.

GIA are for "projects." The resources of a GIA are not to be
used to pay concessioner or government annual operating costs or
expenses.

The contracts entered into by the Concessioner or others to
undertake projects are Concessioner contracts not government
contracts. The concessioner or others conducting projects shall
enter into such contracts, unless otherwise expressly permitted
by the Superintendent, on an arm’s length basis to obtain the
best contract price as is possible. The Concessioner shall not,

**% ACADIA NATIONAL PARK ***
*%*% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE #*%%%
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AMENDMENT NO. FOUR
CC-ACAD001-82
EXHIBIT "E"

PAGE 2 OF 7

directly or indirectly, enter into any arrangement or agreement
whereby it receives money or other benefits from the contractor.

In the event of any inconsistency between this Exhibit "E" and
the main body of the contract, the contract shall prevail.

The following procedures shall govern the management and use of
the GIA.

POLICY FOR USE OF THE GIA

The contract includes specific provisions establishing a
GOVERNMENT IMPROVEMENT Account (GIA) and describing its purpose
or principal goals.

Appropriate GIA expenses would include capital expenditures such
as foundation, building frame, window frame replacement,
sheathing, subfloors, drainage, rehabilitation of building
systems such as electrical, plumbing, built in heating and air
conditioning, roofing, and similar. Projects could also include
additions to buildings.

The account shall not be used for the operating costs of building
systems or for minor adjustment and repair that would be the
usual, routine responsibility of the concessioner.

The account shall not be used for decorating costs, furniture, or
periodic re-carpeting or other cosmetic work necessary. Neither
would the account be appropriate for cleaning or landscaping care
or similar routine upkeep activity.

The GIA shall not be used for seasonal opening and closing costs.

Routine care shall not be deferred to future GIA projects.
Facilities should have a consistent high quality of maintenance
and housekeeping. The Concessioner Review Program should
identify and correct problems in this area.

The contract and the Maintenance Plan both provide direction
about the Concessioner’s responsibility to maintain and repair
facilities. The GIA is not intended to absorb such costs or to
serve as an alternative to an active maintenance and repair
program by the Concessioner.
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GIA contributions are established as contract obligations. There
is no possessory interest accrued by the Concessioner for GIA
improvements.

PROJECT NOMINATION

The following is written as if the Concessioner shall carry out
each project through construction. However, it is possible that
a more efficient approach will be that some other party act to
carry out the construction necessary. The Account Committee (see
4. below) shall make this determination. In such a case, a :
Project Agent rather than the concessioner would be carrying out
the particular project and the reader should substitute "Project
Agent" for "Concessioner" where appropriate below so as to
reflect the actual process to be used.

1. Spending money from the GIA requires a coordinated effort
between the concessioner and the park. Projects must be
proposed, approved, prioritized, bid and built with an orderly
process that ensures accountability.

2. The Concessioner or the NPS shall submit proposals to the
Superintendent for the use of the GIA using a format established
by the Superintendent for "Account Project Nomination." It is
intended that a nomination form be the first step in the
development of a project file. Each project file should include
all documentation from nomination to final payment or should
reference where those documents can be found. The project file
should form a complete audit trail of project decision making.

3. Through advanced planning, a priority list should be prepared
of projects that can be initiated as funds are available. It is
not intended that projects be nominated shortly before they are
to begin. GIA is a predictable, planned accumulation of funds.
Prior planning and priority setting is expected. A list of
priorities reaching out several years is appropriate. Annual
additions and adjustments should be planned.

4. An Account Committee (AC) shall be established to review and
recommend approval/disapproval of project nominations as well as
who should carry them out. The committee shall consist of the
Park’s Administrative Officer, Facility Manager, and other staff
members with subject expertise. The Chair shall be appointed by
the Superintendent.
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5. The AC shall specifically evaluate the proposal for
compliance with:

Applicable law and regulation

NPS Policies

Concession Contract and Amendments

Applicable Operating and Maintenance Plans

Need, based on resource impacts or human risk factors
Compliance with NPS planning documents

other factors established by the AC.

6. Upon completion of the review, the committee shall prepare a
record of its evaluation and a recommendation for
approval/disapproval of the Superintendent.

7. Regional Director approval is required before projects can be
advanced for implementation.

8. Projects on the Park priority list shall be implemented as
funding and needed time frames make that appropriate. The
Superintendent shall appoint a Project Coordinator for overall
project management.

9. The Project Coordinator shall prepare a task directive to
guide project implementation. It shall contain at least the
following: problem statement, specific proposal, scope of work,
design responsibility, name of NPS Project Coordinator,
designation of Concessioner Project Coordinator or Agent who
shall actually carry out the project, proposed project schedule,
certification of environmental compliance, and other factors
required by the park.

After appropriate review, the task directive shall be signed by
the Superintendent to authorize the project and by the
Concessioner or Agent to acknowledge the requirement for project
implementation. It shall constitute official authorization for
the Concessioner or Agent to begin work on the project. The
Project Coordinator shall represent the Park as the project
progresses from this point and shall see to orderly progress and
coordination.

SPECTFICATIONS, DESIGN, AND BIDDING

1. The Concessioner shall develop sufficient project description
for the purpose of securing an architect or engineer or a
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construction contractor. These shall be reviewed and authorized
in writing by the Superintendent. NPS shall participate in the
negotiation of labor rates, which shall be specified in the
construction contract. If lodging and/or meals are provided by
the Concessioner as part of the contract, the contract must
include that provision. All reduced rates provided to the
contractor must be made a part of the contract.

2. Plan preparation and approval shall follow NPS-10 and Chapter
17 of NPS-48.

3. Once specifications are approved, the Concessioner shall
prepare a bid package. and make arrangements to advertise this
package. The bid package shall contain a draft project contract.
This contract shall be reviewed by the NPS Project Coordinator to
assure that it meets objectives for the project. It shall be
authorized in writing by the NPS Project Coordinator before it is
used in the advertisement process. Every attempt must be made to
award all work through a competitive systen.

4. The Concessioner shall receive, open, and evaluate project

'~ bids, and then select and recommend an architect, engineer or

construction contractor from among the bidders. This
recommendation shall be referred to the NPS Project Coordinator.

5. The NPS Project Coordinator shall review the Concessioner’s
recommendation with the AC and accept or reject it in writing.
Once confirmation has been issued, the Concessioner is authorized
to sign a contract and proceed with the project.

6. At this time, the Concessioner shall submit to the Service an
estimate of the final budget for the project.

7. The NPS Project Coordinator shall participate in on-site
meetings with the project contractor.

8. All physical construction executed under a GIA shall be done
by contractors. Construction work shall not be done by
concessioner employees unless the superintendent determines that
there are unusual circumstances that make such work both
advantageous and easy to manage efficiently and with effective
controls. Such determination shall be specific and in writing.

9. Concessioner employees and NPS employees may not bid as
independent contractors on any projects. Also, concessioner
employees and NPS employees may not be employed by the

*%% ACADIA NATIONAL PARK **%
*%%% NORTH ATLANTIC REGION - NATIONAL PARK SERVICE #*#%%%

283



AMENDMENT NO. FOUR

CC-ACADO001-~82

EXHIBIT "E"
PAGE 6 OF 7

contractor; exceptions to this policy must have the express
written consent of the Superintendent.

10. When the project authorized by a Project Nomination is a
design action, then the designs developed under this contract
shall be reviewed by the NPS at 50% and 95% completion; more
often if the Superintendent feels it necessary. Appropriate time
should be allocated for this in the project schedule. Some
projects shall require plan review by NPS staff at Region or
Denver Service Center. Prior notice of submittal for scheduling
purposes and appropriate review time should be planned.

11. Work shall be inspected periodically by the NPS Project
Coordinator.

12. Change orders on project contracts shall be issued only
after receiving authorization in writing from the Superintendent.

13. Upon certification from a contractor that a project is
complete, the work shall be inspected jointly by the Concessioner
and the NPS Project Coordinator. The project shall not be
accepted by the Concessioner or by the Service until the NPS
project coordinator so authorizes in writing.

14. At appropriate intervals the Concessioner shall submit to
the Park Concessions Management Office a project completion
report enumerating project costs and a detailed description of
concessioner administrative costs (see below) charged by the
Concessioner. Upon concurrence with this report by the park the
Concessioner may be reimbursed for work completed.

15. Upon project completion, the Concessioner shall submit to
the Park Concessions Management Office as-built drawings for the
project.

OTHER ITEMS

1. As defined by the Concession Contract, all improvements
constructed or otherwise affected by the project are "Government
Improvements." No possessory interest shall be accrued by the
Concessioner or recognized by the Secretary in improvements made
by the Concessioner through expenditures from the GIA.

2. The Concessioner shall, with the approval of the
Superintendent, be allowed to charge the GIA for actual expenses
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incurred, in an amount of no more than ten percent (10%) of
approved project expenditures, for reasonable concessioner
administrative costs directly associated with carrying out
individual projects.

3. The Concessioner shall purchase and maintain a Builders Risk
Form insurance policy at the time construction commences and as
required by the Concession Contract.

4. The Concessioner shall save, hold harmless and defend and
indemnify the United States of America, its agents and employees
for losses, damages or judgments and expenses arising out of the
nature of the activities of the Concessioner, its employees,
subcontractors or agents associated with the project.

5. Payments to be made by the Concessioner from GIAAfunds shall
be documented with appropriate invoices and certifications and
approved in advance of payment by the Superintendent.

6. The Superintendent may require that the GIA fund the cost of
Construction Supervision to represent the interests of the
Government on any project where the Superintendent feels that
would be cost effective and necessary to the sound administration
of the project.

THE ACADIA CORPORATION UNITED STATES OF AMERICA

BY: /JMMW BY: /)7%‘“‘/"} %ﬂf

David B. Woodside bger G. Kennedy
President Director

National Park Service

DATE: _9-8- 7% DATE: /0/25/ 7
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AMENDMENT NO. 5
CONCESSION CONTRACT NO. CC-ACAD001-82
THE ACADIA CORPORATION
ACADIA NATIONAL PARK

THIS AGREEMENT, made and entered into by and between the
United States of America, acting in this behalf by the Secretary
of the Interior, through the Director of the National Park
Service, hereinafter referred to as the "Secretary," and The
Acadia Corporation, a corporation organized and existing under
the laws of the state of Maine, hereinafter referred to as the
"Concessioner":

WITNESSETH:

THAT WHEREAS, the Secretary and the Concessioner entered
into Concession Contract No. CC-ACAD001-82 on January 1, 1982,
whereby the Concessioner is authorized to provide facilities and
services for the public within Acadia National Park; and

WHEREAS, Concession Contract No. CC-ACAD001-82 expires
by limitation of time on December 31, 1996, and the parties
mutually agree that it should be extended to authorize the
Concessioner to continue to serve the public; and

WHEREAS, the Secretary has determined that it is in the
best interest of the United States to extend this contract in
order to provide continuity of operation and services to the .
public while planning is completed concerning the future
operation of the concession facility:

NOW THEREFORE, in consideration of the foregoing, the
parties hereto covenant and agree to and with each other that
Concession Contract No. CC-ACAD001-82 is hereby extended in all
of its terms and conditions for an additional term of two years
from January 1, 1997 through December 31, 1998.
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IN WITNESS WHEREOF, the parties hereto have hereunder
subscribed their names and affixed their seals.

18, this T8 day of

Dated at

CONCESSIONER: UNITED STATES OF AMERICA:
By. &M(é&g [ ged et de Bmfé
David B. Woodside arle ‘Rust
President Fleld Director
The Acadia Corporation Northeast Field Area

National Park Service

ATTEST:

M@Vﬁy/

Ry

A

Printed Name
<eator (,enu NTLYRY ﬁm[wx'f'

Title
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