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Comment Letters on Revised Environmental Assessment for BNP Petroleum
Corporation's Lemon/Lemon Seed Unit Wells, No. 1-10002 and No. 1-1008S, Padre

Island National Seashore, Texas and NPS Responses to Substantive-Comments
/

The following pages provide a reproduction of the 4 comment letters received, with the
NPS responses to substantive comments provided in the right column.
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NATIONALPARKS CONSERVATIONASSOCIATION

COMMENTS ONTHE (REVISED) ENVIRONMENTALAsSESSMENTFOR THE
BNP PETROLEUM CORPORATIONLEMONILEMON SEED UNIT WELLS NO. 1-

1000S ANDNo. 1-1008S IN PADRE ISLANDNATIONALSEASHORE,TEXAS
AUGUST26, 2002

Superintendent
Padre Island National Seashore
P.O. Box 181300
Corpus Christi, Texas 78480

Dear Superintendent Whitworth:

The National Parks Conservation Association (NPCA) once again thanks you
for the opportunity to comment on the Environmental Assessment (EA) for the
BNP Petroleum Corporation (BNP) Lemon/Lemon Seed Unit Wells No. I-
IOOOSand No. I-I008S within the Padre Island National Seashore, Texas. As
you know, NPCA is a private, non-profit advocacy organization dedicated to
protecting, preserving, and enhancing the U.S. National Park System. Founded
in 1919, NPCA has over 350,000 members, with over 16,000 members in
Texas.NPCA submitted comments on the adequacy of the first Lemon-Lemon
Seed Unit Wells EA on May 26, 2002. We therefore respectfully request that
those commentsbe made part of the current administrative record for BNP's
application on the LemonlLemon Seed Unit Wells.

NPCA recognizes that BNP holds the subsurface mineral interests in the area
and that congressional legislation enabling the National Seashore recognized
these valid, existing interests.

1. However, we believe that the National Park Service (NPS) again has not
provided the public sufficient information in the EA to qualify the impacts of
the proposal and to determine whether these impacts would or would not result
in significant adverse environmental impact or result in the impairment of park
resources and values.

RESPONSES

Response #1. The information presented in the Environmental Assessment for
the LemonlLemon Seed Unit Wells (EA), along with the assessment of effects
for the proposed action is sufficient to determine that an Environmental Impact
Statement (EIS) is not required. The Oil and Gas Management Plan and EIS
completed in February 2000, trom which this EA is tiered, adequately
addresses the expected impacts of drilling within Padre Island National
Seashore for up to 17 natural gas well scenarios. The Record of Decision
(ROD) documents that significant impacts would not occur. Current natural gas
activities are well below the impact thresholds outlined in the Oil and Gas
Management Plan FEIS. Therefore the completed EA for the LemonlLemon
Seed Well Drilling incorporated applicable impact analysis and mitigation
measures found in the EIS, and the EA presented adequate alternatives for the
action.

The EA concluded that the proposed action, with appropriate mitigation measures
and conditions of approval, will result in localized and long-term, negligible to
moderate adverse impacts on air quality, geology and soils, water resources and
floodplains, vegetation, natural soundscapes, wildlife, state and federally protected
species, and visitor use and experience, but will not cause major impacts, or
impairment, to the resources or values of Padre Island NS. In developing the
LemonlLemon Seed EA, the NPS complied with all applicable federal and state
laws and policies. Concurrence trom U.S. Fish and Wildlife Service and the Texas
Historical Commission, for Endangered Species Act and Section 106 of the
National Historic Preservation Act of 1966 respectively, was obtained. NPS non-
federal oil and gas regulations (36 CFR 9B) were followed, and DO-12 NEPA
procedures were completed.

"

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-10005 and 1-10085
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Based on the analysis contained within the current EA and upon on the Park
Service's responsibilities under its Organic Act, General Authorities Act and
Redwoods Act Amendments, and it responsibility for public disclosure under
the National Environmental Policy Act (NEPA), we see no recourse other than
the agency's adoption of Alternative A-The No Action Alternative-other
than the decision to prepare a more thorough Environmental Impact Statement
(EIS) for the proposed undertaking. This is because the current EA still fails to
address other reasonable alternatives to the timing (i.e., seasonality) of drilling
activities and ignores or contains fleeting references to potentially significant
but wunitigable environmental impacts to, among other things, endangered
species and the experience of visitors to the Seashore.

Because Padre Island is a National Seashore-and the only National Seashore
on the Gulf Coast of Texas-the public requires better assurances that its
natural seashore will not be impaired. Alternative A-the "No Action"
Alternative-is not only the environmentally preferred alternative as identified
by NPS in Section 2.4, it is also the alternative that is most consistent with the
purposes of a National Seashore and NPS principles of good stewardship.

Pg2
NPCA's claim that an EIS is necessary for this undertaking is based uponthe
fact that potentially significant impacts nom BNP's drilling and production
nom the LemonlLemon Seed Unit Wells would indeed result nom
implementation of the NPS Preferred Alternative (i.e., the Proposed Action).

2. And, coupled with the cumulative development scenario as described in the
EA that is comprised of the drilling and production of at least 17 additional
natural gas wells within the National Seashore, it is NPCA's opinion that such
oil and gas activity will not be able to avoid adverse impact to the endangered
Kemp's ridley sea turtle or to the experience of the many people that visit the
Seashore.

Without more explicit documentation that these impacts are clearly below the
threshold of significance, the NPS has no choice but to either adopt the "No
Action" Alternative or to make a decision to prepare an EIS on the proposed
LemonlLemon Seed Unit wells.

Our specific comments follow.

RESPONSES

Response # 2: Please refer to response item #1 above. Further, the U.S. Fish and
Wildlife Service concurred that the drilling activity is "not likely to adversely
affect" any of the 10 Federally listed species found in the park. The NPS
determined, given past numbers of nesting sea turtle activity, the imposed
mitigation measures and operating requirements, and the past history of vehicle
use associated with oil and gas and recreational users of the seashore within Padre
Island NS, that the risk of adversely impacting sea turtle-populations is negligible
(See page 80 and 81 ofLemonlLemon Seed EA for this discussion). The 2001
National Park Service Management Policies state at section 104.7that the land
manager determines'what impact thresholds are used to define impairment. We
typically use those impacts categorized as ''major'' to begin defining what
impairment means for a particular park resource, if the resource impact cannot be
mitigated or somehow reduced below that threshold. The impacts to sea turtles are
described on page 81, and impacts to visitors are found beginning on page 100.
Neither is found to be in the "major" category; therefore, we conclude that there
will be no impairment of park resources or values.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-10088
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J .The EA is Deficient in that it Does Not Address in Detail an Alternative that
Includes a Seasonal Closure on Drilling Activities.

The Kemp ridleys sea turtle is a federally endangered species-the only such
species that NPS has specific responsibilities assigned by the U.S. Fish and
Wildlife Service (USFWS) in terms of a Recovery Plan for Padre Island
National Seashore. At a minimum, the EA must include alternatives that
analyze well drilling activities outside of the nesting season for Kemp's ridley.
To not include such alternatives is contrary to the objectives of the National
Environmental Policy Act (NEPA), the Endangered Species Act, and NPS' own
guidelines for implementingNEPA (i.e., NPS-12).

The EA does not adequately discuss the total amount of potential truck traffic
resulting ITomroutine drilling operations in addition to scenarios where water
would have to be hauled ITomthe park's fire hydrant, ITomthe existing Dunn-
Murdock well, and where drilling mud and excess liquids would be transported
by truck out of the park. As such, NPCA views the analysis in the EA to be
flawed as it currently lacks an adequate accounting of the total potential for
truck traffic along the Gulf Beach. Further, when viewed in this light, NPCA
believes that NPS will be unable to justify allowing BNP to conduct well
drilling operations during the sea turtle nesting season based on an apparent
inability to actively schedule and monitor this extensive level of truck traffic.
Without adequate reassurance in the EA and accounting ITomNPS that it has
the manpower and resources to conduct such monitoring, we believe that the
analysis in the EA to support its contention is flawed and that the potential to
adversely impact sea turtles is extremely high and, thus, contrary to NPS
resource protection mandates, NEP A, and the Endanger~d Species Act.

Given that the two most controversial and potentially significant issues
associated with the proposed undertaking include project effects on the
endangered Kemp ridleys sea turtle during the nestinglhatchling season and on
the experience of visitors during the peak summer visitation to the Seashore, the
NPS is required under NEPA and its own policies to include a full-blown
altemative--to be discussed in comparable detail to that of the Proposed Action
and No Action Alternative-that addressed these critical and controversial
issues. The fact that the EA is limited to only two alternatives, with one being
the action proposed by BNP and the other being
"No Action," is evidence enough that NPS has failed to take a hard look at a
reasonable

RESPONSES
Response # 3: The Seasonal Closure Alternative was considered but dismissed
ITom further analysis because it was not a reasonable alternative (see page 31 of
EA and supporting wildlife sections of the EA). In addition, there is still the
need to allow trucks to service and maintain existing facilities at three or more
sites. Access must be allowed for those large trucks in order to comply with
existing plans of operation and to safeguard localized resources ITom spills and
possible site contamination ITom overflow of stored fluids (saltwater and
condensates). A seasonal closure would not allow for this important

maintenance operation and environmental safeguard.

."

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon 5eed Unit Wells No. 1-10005 and 1-10085
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Pg3
range of alternatives to the proposed action. Significant NEP A case law exists
to date that supports our contention that NPS has failed, in this case, to take a
hard look at a reasonable range of alternatives in the LemonlLemon Seed Unit
EA. This severe oversight on the part ofNPS must be corrected before any
approval of the subject EA; otherwise, it would not be difficult to demonstrate
that such a decision was arbitrary, capricious, and an abuse of discretion.

Further, without the inclusion of a seasonal drilling closure alternative in the
EA, the NPS has failed the public by not providing an extremely valuable tool
that clearly demonstrates the environmental tradeoffs associated with a seasonal
closure for the drilling phase of proposed natural gas operations. We think, if
viewed in full light and compared with the other two "alternatives," that an
alternative that addressed a seasonal drilling closure would have clear
environmental advantages over the current "Proposed Action." The only
downfall we see to this new alternative is that it may require BNP to be more
expeditious with respect to the drilling of its gas wells, but a five-month
window each year in which to do so does not seem unreasonable.

Thus, the faulty argument used by NPS to dismiss detailed analysis of a
seasonal drilling closure (cited on page 31 of the EA) gives the appearance that
NPS is more concerned with the economic costs to BNP for the drilling phase
of the project as opposed to the environmental costs of drilling during the
nesting season for Kemp's ridley, which corresponds with the time of highest
public visitation. Indeed, the EA clearly states that if drilling were allowed to
occur only during a five-month window trom October through February that:
"The public would not be subjected to the type of traffic volume during high
visitation periods, and the risk of crushing or impacting nesting sea turtles, their
nests, or any hatchlings left on the beach would be somewhat reduced"
(emphasis added by NPCA for reasons explained below).

Response # 4. Please refer to response #3.

4. It appears that the EA was written in an attempt to mislead the public about
the true environmental benefits of a seasonal closure to drilling. To say that the
impact on sea turtles would be "somewhat reduced" as a result of a seasonal
closure on drilling intentionally ignores the fact that Kemp ridleys sea turtles
would rarely, if ever, visit Padre Island beaches &omthe months of October
through February. Thus, if the EA

"-

Response to Comments on EAcovering BNP's Plan of Operations for the lemon/lemon Seed UnitWells No. 1-10005 and 1-10085
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Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon 8eed Unit Wells No. 1-10008 and 1-10088
5

presented an honest portrayal of the seasonal drilling closure alternative it
would be reworded to state that impacts to Kemp's rid lev sea turtles would
be all but eliminated.

And any physical disturbance (e.g., deep tire ruts on the beach that could
preclude turtle movement to the base of dunes, compaction of sands along
foredunes) to

5. Further, the alannist statement in the EA that "A seasonal closure may also
Response # 5: Please refer to response # 3 above

require that the drilling rig(s) to be (sic) demobilized and moved repeatedly up
and down the beach. .." (emphasis by NPCA) is a complete distortion of the
possible outcome of a seasonal closure to drilling.
Such a scenario mayor it may not require such activity. In the case that it were,
a drill rig would be required to move only if drilling of a particular well were
not completed within the five-month time period and would be allowed to
return to the drill site upon the end of the seasonal closure. It is NPCA's
opinion that this "repeated" movement of drilling rigs outside the nesting
season for Kemp ridleys would-only under a scenario made feasible by
improper drill planning on the part of BNP-be highly preferred over the
indiscriminate movement of drill rigs

Pg4

and attendant truck traffic during the drilling stage THROUGHOUT each
nesting season for a Dossibleperiod of UP TO 15 years (i.e., for the up to 17
wells identified under the EA's reasonably foreseeable development scenario).
To give the impression that the repeated movement of drilling rigs would result
in a disproportionate and adverse impact on resources at the Seashore as
compared to a seasonal drilling closure alternative is outrageous at the least and
irresponsible at the most.

6. Text in the EA that dismisses further discussion of a seasonal drilling
"-

closure alternative even goes so far as to say "Even though there are added Response #6: Please refer to Response #3 above
benefits to sea turtles and summer visitors, the potential for greater impacts due
to heavier concentration of oil and gas activities created by the seasonal window

m I outweighedthepotentialbenefits." Thisclaimis totallyunsupportedin theEA
.:::.
00
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The reality is that there are several environmental advantages (already
mentioned in this comment letter, above) to concentrating the impact of
drilling-related beach traffic during a five-month window when Kemp ridley
sea turtles are not present at the Seashore.

The EA further adds to its erroneous and misleading characterization of the
seasonal drilling closure alternative by stating "Such a closure...may not allow
for natural recovery of the beach and associated access routes between
operations." This is completely unsupported speculation on a topic that is well
within the authority ofNPS to regulate and thus misleads the reader into
assuming that NPS could not direct BNP to recontour beach access routes to
their natural grade and appearance. And whether or not NPS would direct BNP
to reclaim/recontour beach access routes after each season of drilling, a seasonal
drilling closure alternative certainly would be preferable to up to15 years of
unhampered and unreclaimed beach access routes. Thus, NPS appears to
be throwing its hands up to the benefit ofBNP before even trying to exert its
discretionary authority over BNP's aggressive drilling schedule.

7. Tbe fmal clue that demonstrates the EA's inherent bias toward avoiding
detailed analysis of a alternative for a seasonal drilling closure is the last
paragraph on page 31 that invokes, without substantial support, the claim that
such an alternative was dismissed because of "the potential impact to Piping
Plovers and other... shorebirds... associated with more trequent or repeated
mobilization of the drilling rig and associated equipment." Where did this
supposed tradeoff come into the equation?
The Piping Plover, although a federally threatened species, does not have the
benefit of any established Critical Habitat along the route of proposed
movement of drilling-related equipment (no federally listed species do) and the
EA remains unclear how the added travel of equipment along the beach would
disproportionately affect this species. Thus, the reader is lead to assume that
this somehow outweighs the potential for crushing of Kemp's ridley sea
turtles-a federally endangered species and the only such species in the
Seashore for which the NPS has responsibilities under the species Recovery
Plan-or their nests trom unrestricted year-round access provided under the
Proposed Action.

RESPONSES
Response # 7: Please refer to response #3 above for clarification on this
comment. Also, when Critical Habitat for the Piping Plover was first being
considered by the USFWS, over 80 percent of Padre Island NS Gulf of Mexico
and Laguna Madre shoreline habitat was included. It was, in part, removed trom
critical habitat designation by the USFWS because Padre Island NS has land
management regulations and NPS policies in place that provide adequate
protection for the bird and its habitat. The recovery plan for the Kemp's ridley
sea turtle assigns a specific task for Padre Island NS ; however, for the other
three species of sea turtles that utilize Padre Island NS, the recovery tasks we
follow are not park-specific. There are recovery plan tasks for the Piping Plover
and for all other listed species that we consider in the management of Padre
Island NS.

"-

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-10085
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8. The EA's conclusion of "no effect" to federally listed threatened and
endangered species does not appear based on formal consultation with the U.S.
Fish and Wildlife Service.

The EA (page 67) mentions the fact that NPS prepared and submitted a
Biological Assessment to the USFWS, who concurred on July 22, 2002, with
the NPS' determination that with the application of mitigation measures, the
proposed action "would (sic) 'not likely to adversely affect'" the species or
suitable habitat of the species evaluated in (Section 3.9 of) the current EA.
Thus, the

Pg5
EA is inadequate in that it fails to include copies of either the Biological
Assessment or the response from USFWS. The omission of these documents in
the EA begs the question as to which mitigation measures the USFWS
apparently were referencing. Are these the exact same ones contained in the
current EA? The omission of the BA as an attachment or appendix to the EA is
even more glaring in light of the fact that the present EA does include both a
Statement of Findings for Executive Order 11990 (Protection of Wetlands) and
a Statement of Findings for Floodplains. In order to be consistent with
Section 7 of the Endangered Species Act, it is NPCA's understanding that the
current EA must incorporate the findings of the USFWS in the form of a
Biological Opinion, which is not mentioned in the current EA.

NPS' conclusion in the subject EA that the Preferred Alternative would not
have the potential to adversely affect Kemp's ridley or other sea turtles is also
not supported in the EA. As an example of the threat that is posed by such
traffic, the acting regional director ofNPCA's southwest regional office was
escorted along the Gulf Beach by Padre Island National Seashore's
superintendent on April 5, 2002, to view well drilling activities by BNP at the
Dunn-Murdock site (beach mile 15). While enroute to the well site, both these
individuals witnessed BNP's water hauling contractor exceeding the posted
25 m.p.h. speed limit and driving within the surfzone-both of which were
actions in violation ofBNP's existing permit for its Dunn-Murdock No. I gas
well. Given that this infraction occurred during the sea turtle's known nesting
period, it was entirely possible that such flagrant violation ofBNP's permit
could have resulted in injury or mortality to the endangered Kemp's ridley. As
no NPS monitor was present along the beach immediately in front of this
particular water truck, it further

RESPONSES
Response # 8: For this project, we, initiated informal consultation with the U.s.
Fish and Wildlife Service (USFWS). Biological data and historical information
were presented to the USFWS in a Biological Assessment. Based on the nesting
data, history of the oil and gas program at Padre Island NS, and the potential to
affect the sea turtle and other listed species, the USFWS concurred with the
NPS's assessment that the proposed action was not likely to adversely affect the
sea turtles or the other endangered or threatened species found at Padre Island
NS. This was based on all the mitigation measures implemented for protection
of sea turtles, the strong potential of this activity being completed outside the sea
turtle nesting season, and the measures taken to reduce impacts and habitat loss
for the other species of concern described in the EA.

A copy of the concurrence from the USFWS section 7(a) consultation is
included with this document.

"

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
7



~
t:::::f

i
==-=-==

I

~
Q)

COMMENTS
appears that the agency is unable to adequately monitor the enormous amount
of truck traffic that could result nom the current LemonlLemon Seed well
proposal.

RESPONSES

Furthermore, given that the EA does not include the Biological Assessment, the
public is unable to verify that this agency received adequate data on the number
of potential truck trips along the Gulf Beach (nom both the current proposal
and cumulative development) and, thus, an ability to assess potential impact to
the endangered Kemp ridley's sea turtle. As such, the NPS decision in the EA
that the Preferred Alternative would not impact threatened or endangered
species appears to have been made without thorough and adequate consultation
with USFWS.

9. The EA provides additional erroneous data (page 80) by omitting some key
words that make it appear that truck traffic associated with the proposed well
drilling is much lower than actually stated elsewhere in the EA. This text
specific to potential project impacts for Kemp's ridley states that truck traffic
''would range nom a low of 4 to a maximum of20, with 13 trips being the
project average over the busiest four months." The key words missing here are
'truck trips per day,' which is th,eactual expected level of truck traffic as shown
in Table 3 (page 16) of the EA.

This further calls into question whether NPS forwarded the proper data on truck
traffic to USFWS when that agency reportedly concurred with the NPS'
determination of ''not likely to adversely affect" threatened or endangered
species.

Response # 9: The words ''truck trips per day" are missing nom the text on page
80 of the EA. This was an oversight, not an intentional omission.

Another significant misrepresentation provided in the EA occurs on page 81,
and states "Drilling of the LemonlLemon Seed Unit wells would occur outside
of the Kemp's ridley nesting season." One would wish this were a true
statement for this and each of the 17 additional wells under the cumulative
development scenario. The sad fact is that this is the only such text in the EA
that "

Pg6
references any consideration to undertake the Proposed Action outside the
nesting season for Kemp's ridley. Consequently, at most it represents wishful
thinking on the part ofNPS as the current proposal does not allow the agency to
limit the timing of proposed drilling. It further reinforces the question as to
whether USFWS was given adequate data nom NPS nom

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-10005 and 1-10085
8
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which to make an informed determination of affect on this endangered species.

10. Table 10, Summary of Impact by Species, appears to have a series of
typos under Alternative B: Proposed Action for the Kemp's rid ley sea turtle.
The text there reads that the "LemonlLemon Seed Unit wells would not be

drilled, resulting in no new imDacts on sea turtles" (emphasis NPCA's).

The remainder of the text in this column reads verbatim nom that under

Alternative A: No Action, so it appears that this text was cut-and-pasted without
begin revised to reflect impacts under the current proposal.

Analysis of impacts to visitor eXDerienceas a result of the Preferred Alternative
is inadeauate. The current EA lacks adequate data to form the basis for the
conclusion that the Preferred Alternative would not adversely affect the
experience of visitors to Padre Island National Seashore. Given that 12.5 miles
of the most heavily visited portion of the Gulfbeachftont along the National
Seashore would experience approximately 1,500 roundtrips by pickup trucks
and large trucks over four-month period (one-third of which fall into the latter
category, Table 3 ofEA), it is hard to imagine that such constant traffic along
the beach would not significantly and adversely affect the experience of
Seashore visitors.
7.
Coupled with a cumulative development scenario of up to 17 future wells, the
potential is great for large amounts of heavy traffic to occur along the entire
Gulf Beach over the course of many years (up to 15).

11. The EA lacks a thorough analysis of the impact of any such traffic on the
experience of visitors to the National Seashore and instead appears to attempt to
obfuscate this very important point in a series of statements that never directly
address the visitor experience issue as it relates to such truck traffic.

12. The EA completely ignores the fact that many National Seashore visitors
arrive at Padre Island carrying with them an expectation of a visit that will be
dominated primarily by natural sights and sounds.
No doubt that the presence of truck traffic along many miles of the Gulf Beach
during well drilling and production operations will come as a shock to many
Seashore visitors and create conflicts with visitors sharing the beach driving
corridor.

RESPONSES

Response # 10: The text is corrected in the EA (see errata sheets).

Response # 11: Page 17 of the EA discusses use of water for drilling and gives
options and worst-case scenario for acquiring water. The drilling ofa water well
at the Lemon site is justified by the amount of traffic it will eliminate. The 0.5-
acre increase in the well pad was to accommodate additional storage capacity for
liquids and cuttings to reduce the number of truck trips, and additional storage so
BNP has greater flexibility in scheduling truck traffic. Both of these options allow
BNP to work within the mitigation stipulations of no night traffic and no more
than 20 round trips per day for larger trucks, equipment, and commercial vehicles.

In 1999, NPS, based on USGS assessment of remaining oil and gas resources
beneath Padre Island National Seashore, formulated a hypothetical reasonably
foreseeable development (RFD) scenario. The RFD scenario provides a means for
estimating potential acres of surface disturbance in order to analyze the potential
effects of oil and gas related operations in the park under the alternatives described
and analyzed in the EI.

Response # 12: The EA states on page 1 that the park was established for public
recreation, benefit, and inspiration; on page 58, that visitors come to the park "to
get away," "be outd60rs," and "for rest and relaxation;" and on page 99, "that
visitors participate in numerous outdoor activities including fishing, camping, and
others." These activities directly relate to the park's purpose and what visitors
expect to experience upon their arrival. Drilling of a gas well will affect the
"visitor experience," but mitigation measures outlined in Tables 4 and 5 will avoid
or minimize these impacts and help visitors experience the park's natural sights
and sounds while allowing the required access for mineral development.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
9
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13. Missing in the EA is any discussion or infonnal survey
results about the expectations of visitors, the reasons they visit the Seashore,
their attitudes regarding heavy truck traffic along the beach, and the potential
for such use and traffic conflicts

Without such information, the EA matter-of-factly states that such traffic "could
last for up to 141 days" and then quickly concludes that the Preferred
Alternative would not adversely affect the visitor experience.

14. Absent in the EA is a projection of the total amount of truck traffic over
the life of the Lemon/Lemon Seed wells and the cumulative development
scenario from which to form the basis of the conclusion that traffic resulting
from the Preferred Alternative will not adversely affect the visitor experience
over the long term.

Indeed, the EA (page 102) acknowledges that such cumulative impacts would
result in "short to long-term, minor to moderate adverse impacts... on visitor use
and experience" but nowhere does it specify what these impacts might be nor
does the EA provide any mitigation measures for what

Pg7
would clearly be a significant impact to the experience of over 95,000 annual
visitors (18% of total annual visitors, as cited on page 98) that traverse beyond
Little Shell Beach, which extends from mile marker 6 to 9. Thus, the shear
number of visitors who are likely experience this heavy on-beach traffic ~
stae:eerioe:!

15. Yet the EA apparently relies on annual visitation data trom a 1987 study
that significantly under represents current Seashore visitation or it contains an
important omission for the estimate of people who recreate on the Gulf
Shoreline of South Beach each year, as described in the second to last paragraph
on page 98.

Nonetheless, the EA fails to acknowledge that a lot of oeople travel and recreate
along this narrow strip of beach and that there invariably would be many, if not
a majority, of these visitors whose Seashore experience would be adversely
affected by encounters with the cited average daily 13 to 20 trucks each day that
would traverse the beach for 12.5miles both coming and going to the well
location (i.e, in essence, 26 to 40 passes each day).

RESPONSES
Response # 13. As mentioned on pages 98 through 102,NPS utilized the most
recent information available on visitor use and experience and addressed how this
project would affect the visitor's experience. The visitation figures are based on
2000 visitation records, and Ditton and Gramann's 1987report. This report is
used for the patterns (percentage) of visitor use and distribution.

Response # 14: On page 16of the EA, Table 3 shows that during a 117 day
period 1,495 trucks traversed the Gulfbeach and that 505 of these were escorted
vehicles. These numbers fall within the limit of20 round trips per day for escorted
vehicles. Twenty trips per day equals 140 trips per week. According to the truck
logs, the peak week had 90 round trip truck trips. Caravanning of vehicles reduces
the "constant traffic" impression. Mitigation measures and conditions of approval
listed in the EA (Tables 4 & 5) reduce the impact of the truck traffic upon the
visitor experience. The limiting of escorted trucks to 20 round-trips per day was
agreed upon by USFWS, USGS, and NPS, and implemented by BNP. Our
conclusion remains that the impacts are minor to moderate, given the volume of
recreational traffic moving up and down the beach.

Page 16 of the EA presents Weekly Number of Oil and Gas Vehicles Driving on
the Gulfbeach to access the Dunn-Murdock Well Location at Yarborough Pass, to
provide an expected level of truck traffic for the Lemon wells. Each proposed well
location is different, and the actual number of truck trips is difficult to predict.
Again, the RFD scenario is for general information, not specifics. Large truck
traffic decreases as a well either goes into production or is plugged and abandoned.
Thus, we decided that the resulting truck traffic will not adversely affect visitor
experience over the long term.

Response # 15. You correctly point out a typ%mission in that paragraph, '"

''use patterns, the park estimates approximately 527,800 people recreate on the
Gulf shoreline of South Beach each..." The visitation figures are based on 2000
visitation records, and Ditton and Gramann's 1987 report. The report is used for
the patterns (percentage) of visitor use and distribution. These percentages in
conjunction with the\.isitation data were used to extrapolate current visitor
distribution. On page 99 of the EA, there is a discussion of the expected impacts
upon visitors, " ...expected to be from viewing the increased truck traffic and
being subjected to the noise generated by the larger trucks."

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
10
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16. Given that the purpose of Padre Island National Seashore is "to save and
preserve, for purposes of public recreation, benefit and inspiration, a portion of
the diminishing seashore of the United States that remains undeveloped" (EA,
page I), it is unreasonable for the EA to assume that this incredible level of
Gulf Beach traffic-for months on end-would not adversely affect public
recreation or convey the impression of a seashore that is not developed. To the
contrary, it is only reasonable that the EA would conclude that the NPS
"impairment" standard for recreational uses would be exceeded by such traffic.
Yet the conclusion section that states "No impairment to visitor use and
experience would result from implementation of (the Proposed Action),"
is completely unsupported-despite significant data in the EA that would lead
most people to an opposite conclusion.

Using criteria found on page 3 of the EA for what NPS Management Policies
derme as constituting 'impairment,' it appears unfathomable to make the case-
as is done throughout the EA-that heavy Gulf Beach traffic associated with
drilling of the LemonlLemon Seed Unit wells, and anticipated cumulative
development, would not "preclude opportunities for enjoyment of the park." If
not the current proposal, then what on earth would the NPS argue would
preclude opportunities for public enjoyment of the Seashore?

17. The Methodology description that precedes the analysis on impacts to
visitor use and experience defines a 'moderate' impact as one that "is readily
apparent and/or will affect some visitors." Thus, the EA states (although
indirectly) that truck traffic along the Gulf Beach would be 'readily apparent
and/or will affect some visitors' over a timeframe that is defined as 'long term.'
But again, the EA does not state how such activity will adversely affect
Seashore visitors or speculate as to how long.

Thus, any discussion of mitigating this clearly significant and adverse long-term
effect is absent and the reader is led to conclude that NPS believes that visitors

will just have to get used to such heavy truck traffic over the next IS years or
so.

To be consistent with NEPA requirements and NPS mandates, the EA must first
attempt to qualify these impacts then layout explicit measures to mitigate them.
If adequate measures to reduce such impacts to levels below significance cannot
be found, NPS would be required to either adopt the No Action Alternative or
to prepare an EIS.

RESPONSES

Response # 16: Please refer to Response # IS, and # 17.

Response # 17: The NPS acknowledges that this project will affect some of the
park's visitors. As mentioned on pages 98 and 99, park visitors recreate not only
in the project area but throughout the park in areas such as Bird Island Basin,
Malaquite Beach, North Beach, and down-island in the remote portions of the
park. This project will affect visitors who recreate in the project area, but it will
have little or no impact on those who recreate elsewhere. How this project is
expected to specifically affect the visitors, and for what length of time, is
addressed on page 101. Mitigation measures to minimize or eliminate these
impacts are listed in Tables 4 and 5, and again on pages 101 and 102.

"

Response to Comments on EAcovering BNP's Plan of Operations for the Lemon/LemonSeed UnitWells No. 1-10005 and 1-10085
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:8 Response # 18: Please refer to Response # 19 and 20 below.
18. The EA lacks adequate data trom which to base conclusions about the

Response # 19: As mentioned on pages 58 through 60 under the impact sectionsproiect's impact to natural quiet.
The EAs one attempt to provide data on expected sound levels trom natural gas for both alternatives, the EA refers several times to sound levels associated with

o erations is wholl inade uate Section 3.7, 1m acts to Natural Soundsca es . different drilling activities, such as 90dB at the drill rig, and recreational use, such
as exceeding 60dB when radios are played loudly. In addition, the EA refers to

19. Although it starts by clearly stating that "the natural quiet of Padre Island how these impacts will affect the park visitors by increasing noise levels that could
National Seashore contributes heavily to a positive visitor experience," and that be heard by visitors located near these sources. As stated on page 58, under the
the L90 is "a useful measure of background sounds," these concepts are quickly Affected Environment section, the term L90 is defined as the sound level (decibel)
thrown out and neither are invoked again in the subsequent Impact discussion observed 90% of the time. It is not considered a unit of measurement but rather an
(note: L90 is not a unit of sound measurement equivalent to the generic term indication of the maximum sound level that would likely be heard most of the time.
'decibel,' which is used elsewhere in the EA text). In other words, sound levels would exceed this value less than 10% of the time.

20. The EA (page 59) erroneously states that "Sound levels could reach 90 Response # 20. The 90-decibel (dB) level was provided in the Plan of
decibels on the drill rig," when it is widely know that most drill rigs (Table 4 Operations for the LemonlLemon seed well. This level is comparable to other
states only that BNP will attempt to secure a quieter, diesel-electric rig-it compressor and drilling rig sound levels provided by several sources. These
makes no real commitment) are capable of sound levels in excess of 100 to 110 sound levels are listed below and include typical equipment utilized in the
decibels. drilling of a well.

Diesel compressors and generators:

21. The EA further states that, "At 1,500 feet trom the drill rig, sound levels Approximately 59 dB at 450 feet (Foch, 1998)

would approach background levels (i.e., trom the surf) ranging trom 30 to 45 Less than 90 dB at 50 feet (EPA, 1974)

decibels." The EA thus makes no distinction between human/visitor perception Less than 85 dB at 50 feet (EPA, 1974)

of the natural (i.e., background) noise levels of the surf versus noise levels Drilling rig:

resulting trom constantly running machinery such as a drill rig. 70 dB at 200 ft, (Miccosukee 3-1 Exploratory Well, Broward County, Florida,
1994)Most studies of noise suggest that people who are recreating within natural
80 dB near rig (Miccosukee 3-1 Exploratory Well, Broward County, Florida,environs are much more irritated at such machinery-type noises, which can
1994)readily be discerned over the more natural ambient-and thus more pleasing- Diesel trucks:noise levels.
Less than 95 dB at 50 feet (EPA, 1974)

22. Nonetheless, the offering of a decibel range at 1,500 feet trom the rig is
92 dB at 25 feet (Miccosukee 3-1 Exploratory Well, Broward County, Florida, 1994)

totally superfluous, as page 14 of the EA states "the well site would be located Based on these valu, we determined that the 90 dB level provided by the
approximately 900 feet west of the Gulf Beach." Thus, the location of most operator was adequate for the analysis of impacts to the park's natural
actual Seashore visitors would be 40 percent closer than for where the location soundscape.
of the noise estimate is given in the analysis (which, in this case, is the noise
level 600 feet offshore, but still not given in the accepted L90 convention). Response # 21 As stated under the Affected Environment section on page 58, the
Given that sound attenuation principles do not follow linear mathematical models natural sound levels that are observed on the beach are about 62 decibels 90% of
(the rule of thumb is that sounds decrease by about 10 decibels with each doubling the time. Based on research data that shows a 5 dB reduction with a doubling of
of distance fromthe noise source-that is, a logarithmic distance (Foch, 1998), sound levels produced trom this drilling operation should

be near 55 dB on the beach.
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relationship), the EA thus completely lacks data that can be used to estimate
noise levels as perceived by Seashore visitors. Consequently, the conclusion in
the EA (page 60) that "No impairment that to natural soundscapes would result
from implementation of this alternative," is made completely without support of
the necessary data and analysis. Particularly when the preceding statements
acknowledge that the current well proposal would result in "short to long-term.
negligible to moderate, adverse impacts on natmal soundscapes" (emphasis by
NPCA). Yet no mitigation measures are offered to ameliorate these identified
impacts other than the possibility (but no commitment)to use a diesel-electric
rig.

23. The current EA is further absent any analyses on the effects to the visitor
experience from the use of natural gas compressors during the estimated 20-
year life of each well.

Although it is currently unknown whether indeed compressors would be
necessary at each well, it is reasonable to assume that multiple compressors
would be necessary under the cumulative development scenario of up to
17 wells. Yet the EA lacks any discussion on expected noise levels fi'om a
hypothetical compressor and possibility of their use is given only fleeting
reference in Table 4 (number 33).

24. The current EA and the previous EA also are absent any analyses on the
effects to the visitor experience from the common venting of natural gas wells
under a process known as well "blow down."

Pg9

During the production phase, most natural gas wellheads must be continually
vented to the atmosphere several times a week (or daily) to prevent the
dangerous buildup of formation pressures and condensation in the wellhead.
This process, know as blow down, forces tremendous pressure through a
relatively small orifice that can often be heard from distances of many miles-
and sounds much like a jet engine. Assuming that blow down events will be
necessary throughout the expected 20-year production life of wells subject to
the Lemon/Lemon Seed EA, the NPS must analyze the probability of such
occurrences, their impact on visitors and wildlife at the Seashore, and provide
adequate mitigation to ensure that the Preferred Alternative and cumulative
development of up to 17 additional wells will not adversely affect the visitor

experience and natural soundscape of Padre Island National Seashore.

RESPONSES
Response # 21 CODt. This sound level is less than the natural sound level of 62
dB generated by the surf and wind and therefore should not be noticeable by

visitors recreating on the beach for the majority of their visit.

Response # 22: See comments under # 21 above. If a person visited the park
when the wind was not blowing and stood on top of a dune directly across from
the drilling location, that visitor may be able to hear the drilling rig. However,
given that daily southeast winds average 12-15mph, that the beach is upwind and
"in front" of the dune line from the proposed drilling operation, and that park
visitors usually recreate on the Gulfbeach and generally remain between the
water and the fore dunes, the noise impact to park visitors from the well site is
considered negligible. In addition, measures outlined in Tables 4 and 5 will be
imposed to mitigate impacts to the park's soundscape fi'omthis operation. These
measures include the use of a diesel electric drilling rig, use of hospital mufflers
on compressors, planting native vegetation to act as a noise screen, and the
elimination of truck traffic at night.

Response # 23: Multiple compressors will likely be needed if all producing gas
wells are placed into production in the future. The actual number of compressors
that will be required is unknown because compressors are only needed when
pressure levels are not naturally high enough to extract gas. Compressors are
generally installed after the well has produced gas for a period of time and are not
always required for the entire life of the well. It is also likely that multiple wells
could utilize a single compressor that would help to reduce the noise levels and
visual impacts.

Compressors generate higher noise levels the closer to the compressor one gets
(refer to comment 14). The mitigation measure of using hospital mufflers will
reduce the level of impact to the park's natural soundscape by 10-40 dB
depending on the sound fi'equency (Beaird Industries, Shreveport Louisiana).
The use of hospital mufflers on all compressors has been required by the park and
will continue to be required. As mentioned on EA pages 58 and 59, the NPS
considers the impacts to the visitors experience to be localized, long-term, and
negligible to minor.

Response # 24. The process of "blow down" as described in the comment and the
reasons for doing it do not occur as part the production process of the gas wells at
Padre Island. We do not anticipate the process to be necessary in the future. The
impacts of such operations are therefore not a consideration in this assessment.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-10005 and 1-10088
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In conclusion, NPCA views the existing EA as deficient in its analysis of
potential impacts and respectfully requests that NPS either adopt the No Action
Alternative.

(Alternative A) or immediately initiate a more detailed EIS for the proposed
undertaking. As currently proposed, the P.ark Service's approval of the
LemonlLemon Seed wells and potential cumulative development of up to 17
additional wells would have a tremendous potential to result in both short-term
and long-term impairment of National Seashore resources and values. It is our
opinion that this federal undertaking must be the subject of more
comprehensive environmental analysis (i.e., an EIS}-as any decision by NPS
to approve BNP's current plan of operation as submitted could be considered as
arbitrary, capricious, and an abuse of discretion.

RESPONSES

INTENTIONALLY LEFT BLANK

NPCA also encouragesNPS to immediately a request a Biological Opinion
ITomUSFWS on this topic, as there is no evidence in the current analysis that
adverse impacts to endangered species such as Kemp's ridley sea turtle would
be avoided under the current Plan of Operation. Further, should the NPS not
adopt the "No Action" Alternative, NPCA recommends that the Biological
Opinion and related documentation trom USFWS be attached as an appendix to
the forthcoming EIS.

We again thank you for this opportunity to comment on this controversial and
highly visible project. It is our hope that BNP can work cooperatively with
NPS and the public to ensure that no significant impacts would occur within
National Seashore as a result of planned hydrocarbon development projects.

Sincerely,

Randall Rasmussen

Acting Director
National Parks Conservation Association .,

Southwest Regional Office
823 Gold Avenue, SW
Albuquerque, NM 87102

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon 8eed Unit Wells No. 1-10008 and 1-10088
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Lone Star Chapter of the Sierra Club
Commentsto PadreIslandNationalSeashore,U.S.NationalPark
Service
Re: ENVIRONMENTAL ASSESSMENT -BNP PETROLEUM
CORPORATION LEMONILEMON SEED UNIT WELLS NO. 1-

IOOOSAND NO. 1-1008S; July 2002fOUNDIO '..3

Summary
Despite a second iteration of the Environmental Assessment (EA) on the
proposed LemonlLemon Seed natural gas development, the National Park
Service still has not adequately considered the impact of drilling operations, in
particular the adverse impact on endangered sea turtles. NPS has therefore
failed to satisfy the requirements of the National Environmental Policy Act
(NEPA) and the Endangered Species Act (ESA).

Moreover, the second EA for LemonlLemon Seed, like the first EA for
LemonlLemon Seed and the EA for Dunn-Murdock, also fails to properly
account for the impact of drilling operations on visitor experience, both in the
short and long term. Based on information provided by NPS, it is reasonable to
expect that heavy truck traffic and destruction of dune habitat in support of
BNP's drilling campaign would be nearly continuous for the next fifteen years.
The Sierra Club believes this will have a long-term and severe adverse impact
on visitor experience, and therefore constitutes an impairment that is prohibited
by the National Park Service Organic Act and the General Authorities Act. At
the very least, those impacts require full consideration in an Environmental
Impact Statement (BIS).

In these respects and many others, the second EA for LemonlLemon Seed, like
the first, fails to adequately account for the cumulative impacts of the 15 or
more separate drilling operations that BNP is expected to propose. In this EA
and all future ones, the park should explicitly consider the cumulative impacts
of the entirety ofBNP's proposed drilling campaign on all of the resource
categories that must be reviewed pursuant to the statutes listed above. Again,
this requires NPS to prepare an Environmental Impact Statement.

"

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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The National Environmental Policy Act Requires Further Analysis Response # 25: The Lemon/Lemon Seed EA refers to existing operations and
While the revised Environmental Assessment provides some additional the RFD scenario; however, Gulf of Mexico spills are a more serious threat to
commentary regarding the proposed oil drilling and the Park Service's rationale the park. This is due to their historic frequency of occurrence, and the size of the
for permitting it, the NPS has yet to fulfill the National Environmental Policy impact area associated with these oil spill events. In addition, most activity in
Act's fundamental 'look before you leap' mandate. 42 U.S.C. § 4321 et seq. the park to date has centered on natural gas development not oil well
("NEP A"). development. The NPS requires operators in the park to implement the

following mitigation measures to reduce the occurrence and severity of spills:

25. The Assessment acknowledges at several points that the environmental
- 20 mmthickpolyethylenelinersunderthe calichepad

impactsof anoil spillrelatedto theLemonor Lemon-SeedWellwouldbe
- Bermsaroundthepad,and shouldthe wellgo intoproduction,a liner

severe. E.g.,EAat 79("Leaksandspillsfromoil andgasoperationscouldbe and berm would be required around the tank battery.

serious. . . .").
- A cellararoundthewellthat's designedto collectspilled

Those potential impacts are not analyzed, however, in either the Assessment or contaminating substances and facilitates their removal.

the EnvironmentalImpactStatementforthe Seashore'sOil andGas
- Drainage ditch dug on the pad to route all run off to cellar.

ManagementPlan. Thosedocumentsdo notdisclosethe ParkService's
- Blowout preventer installed on the well, along with additional control

estimate of the likelihood of such events. See 40 C.F.R § 1502.22 (outlining equipment to reduce blowout potential.

infonnation to be included in EIS in case of uncertainty). Absent some
- Use of a closed loop "zero discharge system" and no open pits.

discussion and assessment of the risk of an oil spill, and the impacts should one
- A Contaminating or Toxic Substance Spill Control Plan.

occur, the Park Service cannot claim to have taken a "hard look" at the impacts
of oil and as drillin .

Response # 26: Please refer to Response # 1 above. There are no impacts that
26. For the same reason, the Service cannot rationally conclude that no EIS is meet the NPS definition of "major" in this EA, given operating requirements,
necessary for the Lemon and Lemon Seed Wells. mitigation measures, and conditions of the permit. Therefore, an EIS is not
See National Parks Conservation Ass'n v. Babbitt, 241 F.3d 722, 736 (9 Cir. required.
2001) ("[W]here significant environmental damage may occur to a treasured
natural resource, the studies must be conducted fJrst,not afterwards."). The
Assessment suggests that the proposed alternative will have impacts that
warrant preparation of an Environmental Impact Statement. Babbitt. 241 F.3d
at 730 ("If the..

P .2

27. EA establishes that the agency's action 'may have a significant impact on
the environment' then an EIS must be prepared.") (citation omitted). Response # 27: Please refer to Response # I, # 3 and #26 above. There are
Moreover, the Assessment indicates that an alternative seasonal closure might tradeoffs on the endangered species issue and the requirement to allow
results in benefits to "shoreline species, e.g. Piping Plover," and would reduce "reasonable" access to the mineral estate. It is our analysis that a seasonal closure
"the risk of crushing or impacting sea turtles, their nests, or any hatchlings left does not provide a feasible alternative to the proposed action, given all legal and
on the beach." EA at 31. Nevertheless, the Service dismisses that alternative NPS land-management responsibilities and concerns.
based upon a conclusory statement that there may be ''potential for greater
impacts due to heavier concentration of oil and gas activities," and "potential
impact to Piping Plovers and other protected and non-protected species of
shorebirds, and the



COMMENTS RESPONSES

m
~
00

~'==''=>

I
=8:8=:

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon 5eed Unit Wells No. 1-10005 and 1-10085
17

expected increase in [BNP's] costs." EA at 31-32. Such uncertain trade-offs
between impacts upon unique - indeed, endangered - resources are precisely
the matters that demand fuller consideration.

40 C.F.R. § 1508.27;Babbitt, 241 F.3d at 733 ("[G]eneral statements about
possible environmental effects failDthe 'hard look' test required under
NEPA.").

The Endangered Species Act Requires Formal Consultation With the U.S.
Fish & Wildlife Service Response # 28: Please refer to Response # 8 above.
28. Likewise, the Park Service is required by law to procure a biological
opinion addressing the impacts of the proposed drilling operations on threatened
and endangered species before it approves those operations.
The Environmental Assessment notes, at several points, potential impacts to
species protected by the Endangered Species Act, EA at 81 (noting that
"the primary impact would be obstacles to emerging hatchlings from unfilled
ruts, from vehicle traffic, and the possibility of crushing"), in particular
significant adverse cumulative impacts, EA at 77 ("Operation of all
vehicles, including oil and gas heavy equipment, on the beach can crush nesting
turtles, stranded turtles, hatchlings, and some eggs, producing an immediate,
lethal impactand may cause changes in the structure or density of beach sand,
indirectly affecting nesting and incubation habitat."). And, as set forth above,
the Assessment notes, but fails to analyze, the severe harm that would occur as
a result of an oil spill related to oil and gas operations.

29. The Service dismisses these potential impacts as "short-term" and "minor,"
Response # 29: Please refer to Response # 8 above. There are no planned activities
or operations that "are likely to adversely affect" a species listed under the

and has not, to our knowledge, initiated formal consultation with the U.S. Fish Endangered Species Act. The USFWS has concurred in this assessment. A copy
& Wildlife Service. The impacts themselves, however - which include of the concurrence from USFWS is attached.
potential "take" of listed species under the Act - ill fit those descriptions.
Section 7 of the Endangered Species Act and its implementing regulations
require the Park Service to initiate formal consultation before permitting any
activity that "may affect" listed species, excepting only those activities that are

"-

"not likely to adversely affect" those species. 50 C.F.R. §§ 402.13-14. The ,

impacts described in the Assessment are not of the sort that qualify for the "not
likely to adversely affect" exception.

Impacts to Visitor Experience
Section 3.10 analyzes impact of operations on visitor experience. This section
shows a significant improvement over Section 3.9 of the first EA on
LemonlLemon Seed by correctly noting that "impacts on the visitor from
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the BNP project are expected to be from viewing the increased truck traffic,
and being subjected to the noise generated by the larger trucks used for hauling
drilling and production equipment, etc. to and from the site."

30. Sadly, Section 3.10 concludes by finding that "no impairment to visitor
use and experience would result from implementationof this alternative." In
essence, NPS finds that there will be no significant difference in the visitor
experience on the 12.5miles ofbeachfront between the end of the Park Road
22 and the Lemon/Lemon Seed site whether 20 heavy trucks rumble down the
beach each day or not.
One needs only to witness a series of three IS-wheeler trucks barrel down the
beach between campers, fishermen and beach bathers to know that this
conclusion is fundamentally wrong. Industrial trucks are significantly louder
and more disruptive in their presence than passenger vehicles. This is why
many neighborhoods in Texas fight to have heavy truck traffic excluded from
their area. It is why roads and bridges that receive truck traffic require repair
more frequently than roads and bridges that do not. This finding flies on the
face of common sense.

As we noted in our comments on the first Lemon/Lemon Seed EA, any visitors
who are seeking solitude, tranquility, or opportunities for recreation in the 12.5
mile stretch of beach between the end of the paved road and the well site have a
high likelihood of their experience being degraded or ruined by the heavy
trucks.

31. Comments indicating serious visitor dissatisfaction with the truck traffic
have been found in the press, have been made to park managers, and have been
shared with the Sierra Club.

Sierra Club members have conveyed to the Lone Star Chapter staff how
camping and birding trips on PAIS have been ruined by the truck traffic. Some
of Sierra Club members have told us that they will not return to the park as
long as the truck traffic continues.

32. Given that BNP's operations could easily continue for fifteen years, it is
not credible for NPS to conclude that BNP's drilling campaign will not have a
serious, long-term adverse impact on visitor experience, thus constituting an
impairment that is prohibited by the National Park Service Organic Act and the
General Authorities Act.

RESPONSES

Response # 30. The EA acknowledges that there will be some impacts to visitor
experience but concludes that those impacts will be localized, short to long-term,
and negligible to minor within the analysis area. The expected impact is from
viewing the increased truck traffic and being subjected to the noise generated by
the larger trucks. Because there are no major adverse effects related to park
resources and values, there is no impairment of park resources. Please refer to
response #12 and # 34 for a discussion of impairment.

Response # 31: Tbe NPS acknowledges that some visitor dissatisfaction with past
drilling truck traffic has occurred. As mentioned under Response # 30 above, the
largest amount of impact to tbe visitor experience will occur within the project
area for this operation. Mitigation measures will be imposed to reduce these
impacts.

Response # 32: It is the conclusion from the Lemon/Lemon Seed EA, pages 101-
102, that minor impacts to some visitors will occur. This is expected during the
heaviest truck traffic, during pad construction, and during rig set-up and removal.
Some visitors will never see the activity because it occurs beyond their travel
distance or outside their area of use, or they may arrive when the activity is not
being conducted, or when the activity is much reduced (when drill rig is
operational, etc.). So, not all visitors will be impacted by this use. Please see
Response # 15 and # 17 for further review of your concern, and the definition of
Impairment below at Response # 34.

Response to Comments on EA covering 8NP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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At the beginning of Section 3.10, it is stated that visitor surveys, among other
fmdings, have been used to evaluate the effects on visitor experience for the
purpose of estimating the effects of the actions in the alternatives.

33. It is unclear if this means that NPS has taken a survey on visitor
experience since it granted BNP a permit to begin operations on the Dunn-
Murdock well. If it has, it should share the results of that survey in the EA. If it
has not, we reiterate our belief that a survey of visitors on their attitudes
towards the BNP operation is essential in order to properly evaluates the
effects of this drilling campaign on visitor experience.

Wbat is Meant by Impairment?

34. Mr. Johnny French, formerly with the USFWS, notes in his comments on
this EA, as he did in his comments on the first LemonlLemon Seed EA, that
NPS has failed to define "impairment" for the purposes of this EA, the ones
preceding it, and the Oil and Gas Management Plan (February 2000). The
Sierra Club seconds this point, again, and urges NPS to define impairment so
that objective measures of evaluating potential damage to Seashore's resources
can be fairly made, and so that these evaluations are not subject to undue
political influence.
NPS has informed the Sierra Club that the determination of what defines
impairment ultimately rests with park managers. But when parties disagree
strongly on matters such as this and emotions can be expected to have a
potential impact on policy decisions, having a fixed definition of impairment is
essential in order to maintain the integrity ofNPS's NEPA evaluations. It is
also a necessity if the Sierra Club and NPS are to come to terms on a
negotiated resolution of the current legal complaint pending against NPS and
USFWS. Without some sort of baseline terms that are agreed upon, and
without a definition of impairment that unifies the parties together in
agreement that each side is interested first and foremost in the protection of the
seashore and its resources, resolution of this dispute will be far more difficult.

To this end, the EA should claritYin objective terms what is meant by its use
of the word impairment, and demonstrate that NPS' application of the
term in the EAis what was intended by Congress in all laws relevant to this
action.

Section 1.2.1, "NPS Organic Act and General Authorities Act," states:

RESPONSES
Response # 33: No visitor surveys have been conducted since the permitting of
the Dunn-Murdock well. Information relied on for the effect determination was
from surveys conducted for the oil and gas management plan. Please refer to
Response # 32, and # 34 below.

Response # 34: Please refer to response #30. Under the NPS Organic Act,
Congress vested NPS with the responsibility of managing units of the National
Park System so as to "leave them unimpaired for the enjoyment of future
generations. "

The 2001 NPS Management Policies provides guidance to park decision makers
on how to determine whether a proposed action could lead to an impairment.
Section 1.4.5of those policies states "The impairment that is prohibited by the
Organic Act and the General Authorities Act is an impact that, in the professional
judgment of the responsible NPS manager, would harm the integrity of park
resources or values, including the opportunities that otherwise would be present
for the enjoyment of those resources or values. Whether an impact meets this
definition depends on the particular resources and values that would be affected;
the severity, duration, and timing of the impact; the direct and indirect effects of
the impact; and the cumulative effects of the impact in question and other
impacts." The EA describes direct, indirect, and cumulative effects and assign
intensity levels, based on the definitions provided, for each impact topic. Any
major adverse effects are flagged for consideration as to whether or not
impairment may occur. Based on the data presented in the EA, including
supporting documents, we determined that the proposed action with mitigation
would cause no major adverse effects; therefore, we concluded that there will be
no impairment to park resources, including soundscape.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon 8eed Unit Wells No. 1-10008 and 1-10088
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"The impainnent that is prohibited by the Organic Act and the
General Authorities Act is an impact that, in the professional
judgment of the responsible NPS manager, would harm the integrity
of park resources or values, including the opportunities that would
otherwise be present for the enjoyment of those resources or values.
Whether an impact meets this definition depends on the particular
resources and values that would be affected; the severity, duration,
and timing of the impact; the direct and indirect effects of the impact;
and the cumulative effects of the impact in question and other
impacts. "

RESPONSES

INTENTIONALLY LEFT BLANK

Although Congress sought to permit impainnent only by law and in specific
instances, the EA's definition of impainnent as quoted above thwarts Congress'
purposes by making the term "impainnent" subjective and unspecific. As a
consequence, each time the EA identifies the destruction or diminishmentof a
park resource or value, the impact is dismissed without explanation as
resulting in no impainnent. The EA should go back to the usage of impairment
which Congress intended, that is, the plain definition found in dictionaries and
used in federal courts, and then explain for each identified adverse impact
which particular law directly imdspecifically provides for that impainnent to
OCClli.

Submitted by the Sierra Club, August 26, 2002

Questions about these comments should be directed to:

Fred Richardson
Communications Director

Sanjay Narayan
Staff Attorney

Lone Star Chapter of the Sierra Club
PO Box 1932
Austin, TX 78767
(512)477-1729

Sierra Club
85 Second Street
Second Floor
San Francisco, CA 94105
(415) 977-5769.

"
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November 7,2002

Jock Whitworth
Superintendent
Padre Island NationalSeashore
P.O. Box 181300
Corpus Christi,TX
78480

RE: EnvironmentalAssessment, BNP Petroleum Corporation
Lemon/Lemon Seed Units No. 1-1000S and No.1-1008S, Padre Island
National Seashore, Texas, July 2002

Dear Jock,

I appreciate once again the opportunity to review and comment on the
EA and the proposed drilling and production activities. The following
comments are
provided, as the salutation in your July 25, 2002 cover letter correctly
indicates, in the spirit of friendship to the National Seashore. If the
format and language are somewhat stilted and preachy, please
understand that old habits are hard to break.

GENERAL COMMENTS

The revised EA is a great improvement over its predecessor and, while
by no means perfect, comes closer to achieving its procedural goal of
taking a hard look at the proposed action and its alternatives

'-

However, there are still substantive issues surrounding whether, when
and where vehicles associated with the proposed drilling and
maintenance should take place on the Gulf beach. The sea turtles,

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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COMMENTS
and the Endangered Species Act requires additional attention to those
issues. There are also policy level matters, upon which the revised

EA expands, that go beyond this activity and the National Seashore,
and hence probably need to be addressed outside the scope of this
environmental document.

RESPONSES

SPECIFIC COMMENTS

Section 1.2.1, NPS Organic Act and General Authorities Act -
Prevention of Impairment, p. 3 - - This section makes another attempt
at defining impairment, but again runs up against the problem of
subjectivity when

Pg2
the definition incorporates reliance upon "the judgment of the
responsible NPS manager."
35. In my comments on the previous EA, I had asked for more
objectivity in the definition, particularly in the area of what Congress
intended impairment to mean. I stiIJrecommend this, not just because
it would enhance consistency in the application of the word to the
proposed action, but also because it would shift the responsibility of
making the impairment call from your shoulders to those of Congress.
This recommendation has nothing to do with the professional
capabilities of you or your fellow supervisors to make such a call, but is
an attempt to protect the managers of parks, refuges, wilderness areas
and the like from political pressures. If you state flatly that an impact is
or is not an impairment because Congress says so, those pressures
disappear, and the public can appeal the manager's decision to
authorize or deny permission for that impact to the correct responsible
party: Congress. For example, suppose the manager for the Arctic
National Wildlife Refuge was the sole entity needed to approve or deny
oil and gas exploration and production on the North Slope, based upon
his authority to determine whether the environmental impairments
associated with these activities were consistent with the analogous
organic act behind the Refuge's formation. If you were in his or her
shoes, would you want to be the only one to take the heat for making a
subJectivecall, or would you choose to refer to written expressions of
specific Congressional
Intent.

Response # 35: Please refer to Response #12, 30, and #34 above. Congress
authorized NPS (and its park managers) to oversee parks and make decisions about
protecting resources and providing for visitor enjoyment. Our guidance on
impairment comes from the 200 1Management Policies, specifically sections
1.4.3-1.4.7 and 8.1. Additional guidance is also available on the NPS web page at
http://www.nps.gov/protect.This EA is consistent with all applicable guidance.
Comments on the Management Policies (and whether the impairment decision
should be made by the park superintendent) would be most effective if they were
sent to our NPS Director at 1849C Street, NW, Washington, DC 20240.

"

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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Section 1.2.2, NPS Nonfederal Oil and Gas Regulations, 36 CFR 9B

p.4 - - The section states "The 9B regulations apply to operations that
require access on or through federally owned or controlled lands or
waters in connection with nonfederally owned oil and gas in all National
Park System units (36 CFR § 9.3(a»."
36. Does the verb "require" mean that there must be no feasible
alternatives to such access before the manager permits it, or do the
regulations give the manager leeway to allow access merely because it
would be cheaper or more convenient?
If granting access would adversely impact a federally-listed species or
otherwise impair a park resource, is that access still required? If
"require" is not an absolute in these and other circumstances, the EA
should clarify the meaning of the quoted statement.

Section 1.2.3, NPS Oversight and Monitoring of Nonfederal Oil and
Gas Operations, pp. 4,5 - - The section's statements about strict liability
for damages and the Superintendent's authority to suspend operations
violating terms or conditions of operating plans are very encouraging.

37. However, does holding any person strictly liable for damages or
injury also mean the person will be held wholly liable?
Condition Number 2 in Table 5 on p. 27 indicates that BNP's liabilities

are severely limited.

38. Is it correct to assume the NPS would be stuck with paying for
damages exceeding $50,000 per well?

Section 2.2, Alternative B, Proposed Action, pp.15,16 - - This section
and Table 3 indicate BNP's drilling operation at the Dunn-Murdock
location at Yarborough Pass, 2 ~ miles south of the proposed Lemon/
Lemon Seed locations, spanned four months
39. Why did it take so long? What is the likelihood that it could take so
long to complete the proposed operations that associated vehicular
activities on the Gulf beach for the latter would extend well into the sea
turtle nesting period in 2003?

Pg3

See comments below on impacts to turtle nesting.

RESPONSES

Response # 36. Mineral owners, or their authorized agents, must be given access
to those the minerals beneath Padre Island NS. Access to a site can/may be
regulated by NPS under authorization of 36 CFR 9 B regulations and other
authorities described in the "Authorities" section of the EA. To protect natural
resources and comply with land management (surface ownership) requirements or
policy, access routes can/may be changed, but access cannot be denied without
incurring liability.

Response#37. Under a strict liability statute, like 16 USC 19], a person that is
found to be strictly liable for damages can be held wholly liable. In pursuing court
action for damages, the NPS would file claims against all parties that can be
identified as being responsible for the damages, either partially or wholly. The
ultimate apportionment of liability among more than one defendant would be a
decision for the court. In addition to seeking damages under 19] and the 9B
regulations, the NPS would evaluate its ability to pursue legal claims under the Oil
Pollution Act (OPA), the Comprehensive Environmental Response, Compensation
and Liability Act (CERLA) and the Clean Water Act (CWA).

Response # 38: No. The $50,000 represents a regulatory limit on the amount the
NPS can require to bond against the liability imposed by section 9.51(a)
("damages to federally owned or controlled lands, waters, or resources"). The
performance bond requirement is a mechanism that allows us to respond to
resource damage and to restore resources if the operator fails to take action. The
bond limitations under section 9.48 do not, however, represent a cap on total
damages we may seek to recover in court.

Response # 39: The Dunn Murdock well did take four months to drill. Why did it
take so long? While drilling has improved greatly with the advent of various
technologic advances, there are still many unanticipated factors that make having a
precise timetable impractical, (see comment #3 above). The proposed operations
could very well extend into the 2003 turtle season. U.S. Fish and Wildlife Service
concurred that the mitigations would adequately address the situation, and USFWS
will be kept informed of progress on the project.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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Table 4., Mitigation Measures under Alternative B, Proposed Action,
pp. 23,24 - -

RESPONSES

40. The EA does not indicate that the proposed drilling activities would
include the services of a mud logger, much less that a continuous
record of shale densities would be made during those activities.
Over 25 years ago, such records were a routine method for anticipating
over-pressured sands before they were encountered, giving the
operator time to prepare for a possible "kick" by increasing the mud
weight and reducing the drilling rate, thus potentially preventing a
blowout. As directional drilling, such as that proposed, can be
particularly vulnerable to blowouts because of the increased exposed
surface area, compared to that of a vertical hole, of the annulus within a
newly-drilled sand formation,

41. I again strongly recommend you require the continuous
measurement and graphing of shale densities as a mitigation measure.
(In case you're wondering, I was a mud logger for Baroid before I went

to work writing environmental impact statements for the Bureau of
Natural Gas in 1975. I've done shale densities and seen a kick when
no one paid to record them at a hole here in South Texas.)

Response# 40: BNP's proposal includes the use of a mud logger for both wells.
In addition to the benefit of having a mud logger on location, BNP's proposal
includes all required factors related to well control equipment and practices.

Response # 41: The operator will utilize the services of a mud logger, which are
expected to contribute to the base of information continually processed to
monitor for the occurrence of a well kick.

~
~

i=-=-=

Section 2.3, Alternatives Considered but Dismissed from Further
Analysis, pp 29-32 - - This section briefly discusses alternative surface
locations for the proposed holes on land north and south of the
proposed location and offshore in the Gulf. These discussions do not
include mention of what specific advantages each such alternative
might have over the proposed location, and hence have the
appearances of being examinations of straw men chosen merely to
make the proposed action look comparatively better. Each alternative
must have its pros as well as its cons discussed and compared, or the
"hard look" required under the National Environmental Policy Act will
not have been demonstrated. '"

At the end of the discussion about the Gulf alternative, the section
includes the increased risk and potential of a spill event, visual impacts

m to park visitors, as well as increased costs, among the reasons to
.::::.. dismisstheoffshorealternativefromfurtherconsideration.
00
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42. Just out of curiosity, how many wells are there within the P.I.N.S.
in the Laguna Madre, and what is the park's policy about drilling
directionally from land to bottom hole locations beneath the lagoon to
avoid increased spill risks and potentials, increased costs, and visitor
impacts associated with drilling in the water?

This section also discusses alternative flowline locations and well
access routes. From these it is apparent that at least two existing gas
pipelines extend north-south near the proposed drilling sites.
Elsewhere in the EA, it is noted that the existing pipelines and the
proposed flowline require(d) vehicular access routes for their
construction and maintenance. Presumably, the width of disturbance
for constructing the rights-of-way for the existing pipelines exceeded
that proposed for the much smaller flowline, and a narrow track for
maintenance equipment access is still

Pg4

followed alongside the active pipeline within the wider construction R-
O-W. Although the section states in its discussion of the alternative
well access route that such a "route would entail six and one-half (6.5)
miles of new road from Park Road 22, connecting to an existing
unpaved route at the Pan Am Road for approximately three (3) miles,
then construct new road for the next two and one-half (2.5) miles to the
proposed well site" (emphasis added], if the existing pipeline R-O-W
runs anywher~ close to Park Road 22, there may be an opportunity for
the construction equipment and other vehicles to follow its maintenance
path in accessing the proposed drilling sites. Likewise, since the
proposed flowline R-O-W would be impacted by the proposed action
anyway, extending the access road from the existing pipeline to those
drilling sites would not require much, if any, additional R-O-W.

43. Consequently, I recommend additional consideration be given to
accessing the Lemon/Lemon Seed sites from behind dunes, following
existing and proposed pipeline, flowline, and road R-Q-Ws to the extent
possible.
Since these R-Q-Ws are in large part already disturbed and used for
vehicular access, mitigation requirements should be minimal, as should be
the potential for increased unauthorized recreational vehicular use. The
costs of additional road construction, wetland mitigation, fencing

RESPONSES
Response # 42: Currently there are no wells within Padre Island National
Seashore boundaries in the Laguna Madre. RFD # 1 in the 2000 Oil and Gas
Management Plan lEIS, 2-5, states, "The development of wells may be drilled in
the Laguna Madre ftom barges or directionally drilled ftom a surface on the .

western side of the National Seashore." Production facilities must be located on

upland locations within the park or outside the National Seashore. Presently, the
state of Texas does not allow production facilities on Laguna Madre waters

Response # 43: This alternative is addressed under the "Alternative Well Access"
section, on pages 30 and 31. Due to the potential misuse of these roads by
unauthorized recreational vehicle use, impacts to substantial wetland acreage and
land resources, and road construction costs, the NPS dismissed this alternative
ftom further consideration.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
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and gates to cover any new R-O-W could be shared with BNP by the
operators of the other 17 oil and gas exploration activities considered
reasonably likely to occur in the vicinity. The obvious advantage of this
behind-the-dunes access route is that it moots the issues of the impacts to
sea turtles, dunes and park visitors from those future as well as the
proposed activitie~

Finally, this section addresses and rejects the alternative of a seasonal
closure of the Gulf beach to traffic generated by drilling activities
between March 15 and September 30. Among the reasons given for
this rejection is the assumption that such a closure would concentrate
the impacts on Gulf beach fauna such as the piping plover, and that
there would be increased mobilization-demobilization traffic on the
beach. Assuming that the proposed drilling and production would not
take more than 5 Yzmonths to complete, there seems to be little reason
why the closure alternativewould cause BNP much additional burden,
especially as the decision to authorize those activities cannot come
before August 26, 2002.
Apparently, the EA anticipates the closure would concentrate and
increase the effects of other oil and gas exploration activities not yet
proposed. While it is certainly proper for the NPS to consider the long-
term effects of closure on other unrelated activities, this does not
prevent its application of the closure to the specific proposed action
alone, and to future actions on a case-by-case basis.

44. Please note that the piping plover does not nest in Texas, much
less on the Gulf beach in the project area, as indicated in this section.
Furthermore, I am unaware of any other shoreline birds that nest there.
On the other hand, sea turtles most certainly do.

The section closes with a summation of reasons for dismissing the
seasonal closure, beginningwith a reference to "the lack of data
supporting a seasonal beach closure as applied to oil and gas operator

Pg5

access in particular.' This does not mean, of course, that such data
0') does not exist, nor that very similar seasonal closures are not currently
~ applied to other species, e.g., the brown pelican and the"
00

RESPONSES

Response # 44: You are correct; however, this statement refers to shorebirds in
general. Although the Piping Plover has not been documented nesting on Texas
Gulfbeaches, other shorebirds have. The Interior Least Tern is a shorebird
species that has been documented nesting, foraging, and loafing along the park's
Gulfbeach shoreline. For clarification, we have substituted Interior Least Tern

for Piping Plover in this section.

"
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whooping crane. In fact, within the park itself there are seasonal
restrictions preventing oil and gas exploration and maintenance
dredging of navigation channels near bird rookeries, and there is a
seasonal Gulf shrimping closure adjacent to the park that was applied
in part due to sea turtle nesting on the very beaches in question.

45. The EA should investigate whether there are other seasonal
restrictions of human activities, including but not limited to oil and gas
operator access, already applied elsewhere to sea turtle nesting sites.
The NPS bears the obligation not only to find and discuss existing
closures ("use the best scientific information available,"in ESAjargon),
but also to demonstrate convincingly how similar or even identical
measures cannot be applied to the proposed action. The
U.S.Supreme Court's handling of the famous snail darter case provides
the following commentary on the extent of the obligation mandated by
the ESA.

"{Section 7] substantially amplifie[s] the obligation of [federal agencies]
to take steps within their power to carry out the purposes of this act. A
recent
article... illustrates the problem which might occur absent the new
language in the bill. It appears that the whooping cranes in this
country, perhaps the best known of our endangered species, are being
threatened by Air Force Bombing activities along the gulf coast of
Texas. Under existing law, the Secretaryof Defense has some
discretion as to whether or not he will take the necessary action to see
that this threat disappears...(O]nce the bill is enacted, (the Secretary of
Defense] would be required to take the proper steps.

"Another example [has] to do with the continental population of grizzly
bears which mayor may not be endangered, but which is surely threatened
... Once this bill is enacted, the appropriate Secretary, whether of Interior,
Agriculture, or whatever, will have to take action to see that this situation is
not permitted to worsen, and that these bears are not driven to extinction.
The purposes of the bill included the conservation of the species and of the
ecosystems upon which they depend, and every agency of the government
is committed to see that
For example, under the impact topic of Nonfederal Oil and Gas

RESPONSES

Response # 45: All NPS areas have the same responsibilities to ensure that
species listed under the Endangered Species Act and their designated critical
habitats are protected in the best possible manner. For purposes of this project, a
seasonal closure was considered on pages 31 and 32 of the EA. Seasonal
closures are used at other park units as a means of protecting sensitive species or
habitat. However, Padre Island NS is also one of only a few NPS units to allow
driving on the seashore or beach. The analysis of this alternative's practicality
and feasibility is based on this park's enabling legislation, laws, policies, and
guidelines.

"
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their purposes are carried out. [T]he agencies of Government can no longer
plead that they can do nothing about it. They can, and they must. The law
is clear." 119 CongoRec. 42913. (Emphasis added (by the Supreme
Court]. )

RESPONSES

INTENTIONALLY LEFT BLANK

The plain intent of Congress in enacting this statute was to halt and reverse
the trend toward species extinction, whatever the cost. This is reflected not
only in the stated policies of the Act, but in literally
every section of the statute. All persons, including federal agencies,
are specifically instructed not to "take" endangered species, meaning
that no one is "to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect" such life forms. 16 U.S.C. §§1532(14),
1538(a)(1)(8). Agencies

Pg6

in particular are directed by §§2(c) and 3(2) of the Act to "use all
methods and procedures which are necessary" to preserve endangered
species. Id., §§1531(c), 1532(2) (emphasis added (by the Supreme
Court].) In addition, the legislative history undergirding §7 reveals an
explicit congressional decision to require agencies to afford first priority
to the declared national policy of saving endangered species. The
pointed omission of the type of qualifying language

Of previously included in endangered species legislation reveals a
conscious decision by Congress to give endangered species priority
over the "primary missions" of federal agencies." Tennessee Valley
Authority v. Hill, US 1976, 11 ERC 1716,1717 (Footnotes omitted.)

The point I wish to make using the citation above is that, beyond its
duty under section 7 (a)(2) of the ESA to consult with the Fish and
Wildlife Service and to avoid jeopardizing endangered species like the
sea turtles, the NPS has an substantive obligation to conserve them as
well, meaning that it must "halt and reverse the trend towards species
extinction, whatever the cost." Taking whatever measures are
necessary to avoid driving vehicles up and down the portions of the
beach where and when the turtles are nesting are a part of that
conservation effort.

"

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1000S and 1-1008S
28



~
t::::=:f
<=:>

§
~

Cf)
~
00

COMMENTS

46. Table 8, Comparative Summary of Impacts, pp.34-38 - - The
table's comparison of impacts from the "No Action" and "Proposed
ActionUalternatives presents a problem regarding cumulative impacts
from future actions not yet proposed, but apparently considered
reasonably likely to occur by those preparing the table. The problem is
one of consistency.

For example, under the impact of Nonfederal Oil and Gas
Development, the table opines that if the Lemon/Lemon Seed wells are not
drilled or developed, as prescribed by the "No Action" alternative scenario,
BNP may decide not to drill future wells, thus having a moderate to major
cumulative adverse impact on BNP and a moderate impact on domestic
energy supplies. In other words, "No Action" regarding the proposed action
means "No Action" regarding future oil and gas operations, as well.
However, under all but one of the other impact topics, the table states there
would be cumulative impacts from future oil and gas operations under the
No Action" alternative scenario. The lone exception is under the impact
topic of State and Federally Protected Species; cumulative impacts under
the "No Action" alternative from future oil and gas operations are not
mentioned here at all. The table should be revised to reflect a single
scenario/definition of the "No Action" Alternative regarding future oil and
gas operations and apply it consistently to all impact topics.

Section 3.0, Affected Environment and Environmental Consequences,
p. 39 - - The section provides this definition of impairment: Vamajor,
adverse impact to a resource or value whose conservation is: 1)
necessary to fulfill a specific purpose identified in the establishing
legislation of Padre Island National Seashore; 2) key to the natural or
cultural integrity of the park or to opportunities for enjoyment of the
park; or 3) identified as a goal in the park's general management plan
or other relevant NPS planning documents." (Emphasis added.) The
problem is that terms like "major" and "key" are subjective; what I might
consider major and key impacts are probably very different from what a
BNP executive would believe them to be, for example.
Pg7

RESPONSES
Response # 46: Thank you for the comment on this point.

We applied a different approach to assessing cwnulative impacts on Nonfederal
Oil and Gas Development compared to the remaining impact topics. Under this
topic, we assessed the impact on the nation's domestic energy supply, and the
economic impact on BNP. For the latter, we felt it relevant to assess the impact on
BNP should a decision not to drill the wells result in not proceeding with future
development under the NPS's reasonably foreseeable development (RFD)
scenario. We do not view this as a problem.

"
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Yourdefinition needs quantification and examples, and, most of all, a
clear delineation of what level, or threshold, of impact constitutes an
impairment and is therefore considered unacceptable.
Now, in many subsequent sections this EA, just such thresholds are
described and exemplified for subjective terms, ranging from
negligible to major, as applied to various impacts. adverse impacts to
various impacts.

47. Please supply a similar series of thresholds for the EA's definition of Response # 47: Please refer to Responses # 30 and34 above. There is no

impainnent. requirement to provide separate intensity level definitions for impairment.

48. Section 3.5, Impact to Wetlands, pp. 51-53 - - This section is one
Response # 48: Although it is true that the sand below the "wet line" is firmer
and facilitates driving along the beach, there are park resources at risk other than

of many which promote the restriction of vehicular access on the Gulf just the compaction and rutting of the Gulfbeach. The vast majority of park
beach associated with this project to an area described as above the shorebirds that occur along the Gulf shoreline are found in the area between the
"wet-line." In this section, the specific reason given for this restriction is waters edge and the high tide line. In sections 3.8 and 3.9, the EA makes
that it would prevent excessive erosion along the beach, but the numerous references to which species are found in the wet area and how driving
prevention of rutting and compaction of the beach sand, as well as in this area can impact them. Driving above this line is a mitigation measure
limitingdispersion of pollutants from poorly maintained vehicles, are designedto minimizeimpactsto both federallyprotectedspeciesandthe tensof
also implied goals of the restriction. However, in my opinion, this thousands of shorebirds that use this habitat. In addition, as stated on page 67,
restriction is literally misplaced. The sand below the wet-line is firmer the US Fish and Wildlife Service concurs with the NPS's determination that this
than that above the wet-line, and is less likely to erode or form ruts. project is not likely to adversely affect any species protected by the Endangered
When any compaction or rutting occurs below the wet-line, the next Species Act.
high tide erases these impacts, and it isn't necessary to "groom" what
little ruts may form in the so-called "wet-zone"with a grader or Response # 49: The statement on page 52 refers to existing pipeline
backhoe. Poor vehicle maintenance is inexcusable, regardless of maintenance and/or repairs. Impacts to wetlands during regular maintenance can
where the operator's vehicles might go, and hence should be remedied be mitigated by:
by proper attention to the sources of leaks, not by avoidance of the best - timingactivitieswhenconditionsare dryer
drivingsiteonthebeach. Seecommentsbelowregardingimpactsof - choice of vehicles to be used
the proposed wet-line policy on benthic organisms and sea turtles. If work must be done during wet periods, choice of the vehicle, use of silt

fencing, and side casting of removed vegetation for replanting would reduce
'====' 49.There are two inconsistent sentences in this section. On p. 52, it impacts.'=>

I states: "If there is standing water, sedimentation could indirectly impact
The statement on page 53 refers to construction of a new flowline. Mitigationa larger area around the [flowline] worksite." On p. 53, it states: "No

indirect wetlands impacts from the construction of the flowline is measures used during construction of this line would limit impacts to less than 0.1
=8::8:= anticipated;..." Theformersentenceis presumedto betheonlycorrect acres. Based on these measures and staff recommendations the Superintendent

one. determined that compensation for direct/indirect impacts on wetlands would not be

m required under NPS Director's Order 77.1

Section 3.8, Impacts on Wildlife, p.62 - - In regard to the possible
00 impacts of driving below the wet-line on benthic organisms, this
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section makes an interesting inference and conclusion: "In a study
conducted by Texas A&M, Center for Coastal Studies (Englehard and
Withers 1997), it was found that benthic organisms recovered quickly,
within 10 days of the disturbance, following mechanical raking of the
beach. Some loss of benthic organisms would be

expected due to crushing by tires and changes in the aerobic
conditions of the compressed wetted sand environment. It is expected
that similar recovery of the benthic organisms would occur in the case
of infrequent vehicle traffic in the wet zone. Vehicle impacts would
result in localized, short-term, negligible to minor,

50. Table 10, Summary of Impacts by Species, p. 68 - - Under the
category of sea turtles, the description of the impacts of the Proposed
Action alternative is a repeat of the description for the No Action
alternative.

Pg8

Section 3.9, Impacts on State and Federally Protected Species, pp. 77-
81 - - This segment of this section addresses impacts to sea turtles.
On the specific issue of impacts from driving vehicles associated with
oil and gas operations, the section first states that all vehicles operating
on the beach can crush nesting turtles, stranded turtles, hatchlings and
some eggs, as well as remove sea turtle tracks used by the NPS and
USGS to locate the nests

51. Unfortunately,nowhere in the EA, including in this section, does it
describe where nesting occurs in relation to the wet-line.

Perhaps it's not too unscientific of me to guess that sea turtles nest
somewhere above the wet-line; otherwise, I presume the eggs and
hatchlings would drown/suffocate.

52. This leaves me to conclude that nesting turtles, eggs and
hatchlings are more likely to be crushed, and their tracks at their nest
sites obscured, if the NPS requires the vehicles to drive above the wet-
line, rather than in the wet-zone below that line. If this conclusion is
correct, then the NPS would conserve sea turtles better by changing
the driving restrictions proposed in this EA.
The section also finds that tire ruts trap hatchlings and smaller

RESPONSES

Response # 50: Thank you for this comment. This error has been corrected.

Response # 51: Some confusion was caused byimplying that the sea turtle nested
only on the beach. Where nesting occurs in relation to the "wet-line" or "swash
zone," and a clear definition of this wet zone was inadvertently left out of the EA.
The term "wet line" is referenced in the mitigation measures and the Impact
Analysis sections for protected species. For the purposes of this EA, the "wet-
line" is defined as the day's high tide line. At Padre Island National Seashore, sea
turtle nests have been documented anywhere along the beach ftom the day's tide
line into the dunes. The definition of "wet-line" has been included under "access"
in Section 2.2, and where nesting occurs can be found under the "Affected
Environment" section for sea turtles.

Response #52: The NPS acknowledges that a possibility exists that nesting sea
turtles, eggs, and hatchlings could be crushed if a vehicle drives over them. As
addressed under both alternatives on pages 74 through 81, this threat exists ftom
any vehicle, whether it is an operator, contractor, or park visitor's vehicle. The
mitigation measures outlined in Tables 4 and 5 and the ongoing sea turtle
monitoring project at the park will help minimize the likelihood of the crushing of
sea turtles, eggs, or hatchling~ or removal of nesting tracks

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/lemon Seed Unit Wells No. 1-1000S and 1-1008S
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stranded sea turtles in direct proportion to the depth and steepness of
the slopes of the ruts. As discussed above, vehicles moving below the
wet-line create shallower ruts than those moving above that line, and
those ruts formed below the line disappear with each passage of high
tide, while those formed above the line get deeper and deeper until
backfilled by heavy earth-moving equipment, which also may impact
eggs in nests that the ruts formed above the wet line have obscured.
The section states it has no data to indicate the level of sand
compaction necessary to inhibit nesting and/or hatchling emergence,
nor how much backfilling ruts would contribute to sand compaction. To
err on the side of the sea turtles, it appears prudent once again to
restrict vehicular traffic to the beach below the wet-line.

RESPONSES

Near the top of p. 81, the section states: "Drilling of the lemon/lemon
Seed Unit wells would occur outside of the Kemp's ridley nesting
season; therefore, direct impacts would be few to none as a result of
the drilling phase, mostly occurring to any unfound nests that produce
hatchlings." This statemenfs accuracy is dependent upon completion
of those drilling activities prior to next April, when the next Kemp's
ridley nesting season commences.

Response # 53: It is expected that drilling will be co~pleted prior to the nesting
season. If, due to delays discussed in the EA, or as discussed in Responses #3, #
35, and #39 above, drilling extends into the sea turtle nesting season, the USGS
and USFWS will be notified and approved mitigation measures implemented.
This would also hold true if there is a future proposal that would occur during the
sea turtle nesting season. This was covered in previous responses.

53. A similar presumption about the completion of BNP's Dunn-
Murdock drilling activity proved false, if you will recall. I recommend
again that you either require use of a vehicular access route behind
the dunes or strictly enforce a seasonal closure of the Gulf beach. If
you will do neither, at the very least confine the project-related
driving to the beach below the wet-line.

This concludes my comments on the July 2002 EA and the proposed
activities.

Sincerely, "
Johnny D. French

Response to Comments on EA covering BNP's Plan of Operations for the lemon/lemon Seed Unit Wells No. 1-10005 and 1-10085
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COASTAL BEND ENVIRONMENTAL COALITION
P.O. BOX 3512 Corpus Christi, 78404

RESPONSES

August 23, 2002

Mr. Jock Whitworth, Superintendent
Padre Island National Seashore
P.O. Box 181300
Corpus Christi, TX 78480

Re: Environmental Assessment, BNP LemonlLemon Seed wells

Dear Mr. Whitworth:

The Coalition appreciates the opportunity to comment on the EA for the
proposed drilling of two wells, LemonlLemon Seed within the Padre Island
National Seashore.

I

54. We remain distressed that the current disruption and degradation of the
Seashore will be continued into the indefinite future.

We recognize that the law creating the Seashore allowed for mineral
extraction. However, we also recognize that in the 1960s there were very
few people who had the equipment to drive down the beach to the
Mansfield Channel. Therefore, only those few were effected by any oiVgas
drilling which took place.

1

55. In the year 2002, however, the National Seashore has some 900,000
visitors who are adversely effected.
Members of the Coalition and those who attended the Save our Seashore
(SOS) in the summer of 200 I were contacted for their input into this
comment list. None contacted were in favor of the continued use of the 18-
wheeler trucks on the beaches. Their reasons will be listed below.

Response # 54: Please refer to Responses # 1,2,3 & 8 above.

Response # 55: We do not think that 900,000 people were adversely affected by
the BNP operation. Visitation data does not show that we had that many visitors to
the park, or that that many utilized the Gulf Shoreline. However, we do recognize
that some impacts to some visitors can occur. Please refer to Response # 15 and #
17 above for further discussion.

Environmentally, the main reason for restricting access to the beaches of the
Seashore by oil field equipment is the adverse impact on the visitors. None
came to the island to experience the constant traffic of the big trucks and other
vehicles between their camping space and the water. Even if the drivers try to
go slowly, just their presence and the pollution trom their diesel engines are a
detriment. The Seashore was created for the enjoyment and recreational
use of the barrier island as well as protection of the special
characteristics of this area.

"
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Padre Island National Seashore is the longest undeveloped barrier island in
the world and is home to several endangered species. The species most in
danger of disturbance are the endangered sea turtles. These are more or less
easy to see. But many birds need the beach for their food resources and
resting sites. They flyaway.

Pg2

when the trucks come, but their food resources are destroyed by compaction
and crushing. Even Governor Perry recognizes the uniqueness of the
National Seashore and its "natural beauty and fi'agileecosystems".

The members of the two groups involved in the comments recorded here Response # 56: The option of 'no non-federal oil and gas development' was
realize that some way needs to be found to allow drilling on the Seashore if in considered in the Oil and Gas Management PlanJEIS (2000), but eliminated from
fact such a thin is to be continued. detailed analysis because the option would not allow legally required access for

56. We believe that Congressional relief needs to be sought for this National holders of the non-federal mineral rights. In future project-specific analyses, we

Seashore as well as other national parks where the same restrictions as far as will consider the alternative ''NPS Acquisition of the Mineral Rights that are Part

mineral rights are concerned apply. of the Operator's Proposal." In the event that a proposed operation cannot be

These parks were created for people to enjoy and ecosystems to be sufficiently modified to prevent the impainnent of park resources and values, we

maintained, not for private gain. At least in this case, 40 years is a long time may seek to acquire or mitigate the associated mineral rights, unless otherwise

for the same rules to be followed and it is in the best interests of the 900,000 directed by Congress.
visitors to the Seashore that these rules be changed.

Response # 57: Please refer to Responses # 35 above.

57. Other ways to get the equipment to the proposed well site might be
considered.

We understand that there is a minor roadway along the route of the pipeline
behind the dunes which might be used for transport of equipment. There is
also the possibility of using helicopters to bring in the machinery needed for
drilling. The fact that this might be more expensive should not be a Response # 58: Other opportunities that utilize areas outside of Padre Island NS
consideration for the Park Service. The law does not require that the least have been explored where feasible. The distance one can slant drill is limited andex ensive methods be used.

is based on many susurface characteristics. Where possible, we will continue to
58. Slant drilling from outside the Park in Laguna Madre or offshore should promote mineral exp oration outside of the park; however, there are tradeoffs in
also be high on the list. visual quality and resource protection.

59. The Coalition (2500 members) and the SOS people believe that the

m degradation and severe impaction on the visitors and the environment needs Response #59: Please refer to Response # 3 and # 8 above.
to be further considered.

00
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If~e Park Service is determined to allow the drilling of the LemonlLemon
Seed wells, then any drilling activity should be restricted to the months when
the sea turtles are not trying to next. And some way, alternate truck
routeseither on the wet beach or back of the dunes be found to allow the birds

(and people) to use the beach without the fear of being run over.

RESPONSES

In the summer of2001, people were very concerned about the possible
degradation of the park experience by the bombing range proposed in
Kennedy County and by a possible space station in more or less the same
area. It seems to us that this concern is the same for the disruption of a
wilderness experience expected by visitors to the National Seashore.

We urge the Park Service to look for another way.

60. We consider that the current proposal is in violation of the Endangered
Species Act and the Migratory Bird Act.

Response # 60: Please refer to Response # 8 above.

Sincerely,

Patricia H. Suter, President

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-10005 and 1-10085
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