
~
25

iI
=8=8=:

0)
w
~

COMMENTS
definition found in dictionaries and used in federal courts, and then explain for each
identified adverse impact which particular law directly and specifically provides for that
impairment to occur.

RESPONSES

Submitted by the Sierra Club, August 26, 2002

Questions about these comments should be directed to:

Fred Richardson
Communications Director
Lone Star Chapter of the Sierra Club
PO Box 1932
Austin, TX 78767
(512) 477-1729

Sanjay Narayan
Staff Attorney
Sierra Club
85 Second Street
Second Floor
San Francisco, CA 94105
(415) 977-5769

JOHNNY D. FRENCH 4417 CARLTON STREET
CORPUS CHRISTI, TEXAS
78415-5211
361-853-9331
jfrench(cistx.rr.com

September 10, 2002

Jock Whitworth
Superintendent
Padre Island National Seashore
P.O. Box 181300
Corpus Christi, TX
78480

RE: Environmental Assessment, BNP Petroleum Corporation Lemon/Lemon
Seed Units No. 1-1000S and No.1-1008S, Padre Island National Seashore,
Texas, July 2002

Dear Jock,

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-100S and 1-1008S
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COMMENTS
I appreciate once again the opportunity to review and comment on the EA and
the proposed drilling and production activities. The following comments are
provided, as the salutation in your July 25, 2002 cover letter correctly indicates,
in the spirit of friendship to the National Seashore. If the format and language
are somewhat stilted and preachy, please understand that old habits are hard to
break.

RESPONSES

GENERAL COMMENTS

The revised EA is a great improvement over its predecessor and, while by no
means perfect, comes closer to achieving its procedural goal of taking a hard
look at the proposed action and its alternatives. However, there are still
substantive issues surrounding whether, when and where vehicles associated
with the proposed drilling and maintenance should take place on the Gulf
beach. The sea turtles and the Endangered Species Act require additional
attention to those issues. There are also policy level matters, upon which the
revised EA expands, that go beyond this activity and the National Seashore,
and hence probably need to be addressed outside the scope of this
environmental document.

SPECIFIC COMMENTS

Section 1.2.1, NPS Organic Act and General Authorities Act - Prevention of
Impairment, p. 3 - - This section makes another attempt at defining impairment,
but again runs up against the problem of subjectivity when

Pg2

the definition incorporates reliance upon "the judgment of the responsible NPS
manager." In my comments on the previous EA, I had asked for more
objectivity in the definition, particularly in the area of what Congress intended
impairment to mean. I still recommend this, not just because it would enhance
consistency in the application of the word to the proposed action, but also
because it would shift the responsibility of making the impairment call from your
shoulders to those of Congress. This recommendation has nothing to do with
the professional capabilities of you or your fellow supervisors to make such a
call, but is an attempt to protect the managers of parks, refuges, wilderness
areas and the like from political pressures. If you state flatly that an impact is or
is not an impairment because Congress says so, those pressures disappear,
and the public can appeal the manager's decision to authorize or deny

Response to Comments on EA covering 8NP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-100S and 1-1008S
21



~
II::::J

i
==8::1=:

C1.)
w
~

COMMENTS
permission for that impact to the correct responsible party: Congress. For
example, suppose the manager for the Arctic National Wildlife Refuge was the
sole entity needed to approve or deny oil and gas exploration and production on
the North Slope, based upon his authority to determine whether the
environmental impairments associated with these activities were consistent with
the analogous organic act behind the Refuge's formation. If you were in his or
her shoes, would you want to be the only one to take the heat for making a
subjective call, or would you choose to refer to written expressions of specific
Congressional intent?

RESPONSES

Section 1.2.2, NPS Nonfederal Oil and Gas Regulations, 36 CFR 98, p.4 - -
The section states "The 98 regulations apply to operations that require access
on or through federally owned or controlled lands or waters in connection with
nonfederally owned oil and gas in all National Park System units (36 CFR §
9.3(a))." Does the verb "require" mean that there must be no feasible
alternatives to such access before the manager permits it, or do the regulations
give the manager leeway to allow access merely because it would be cheaper
or more convenient? If granting access would adversely impact a federally-
listed species or otherwise impair a park resource, is that access still required?
If "require" is not an absolute in these and other circumstances, the EA should
clarify the meaning of the quoted statement.

Section 1.2.3, NPS Oversight and Monitoring of Nonfederal Oil and Gas
Operations, pp. 4,5 - - The section's statements about strict liability for damages
and the Superintendent's authority to suspend operations violating terms or
conditions of operating plans are very encouraging. However, does holding any
person strictly liable for damages or injury also mean the person will be held
wholly liable? Condition Number 2 in Table 5 on p. 27 indicates that 8NP's
liabilities are severely limited. Is it correct to assume the NPS would be stuck
with paying for damages exceeding $50,000 per well?

Section 2.2, Alternative 8, Proposed Action, pp.15,16 - - This section and Table
3 indicate 8NP's drilling operation at the Dunn-Murdock location at Yarborough
Pass, 2 % miles south of the proposed Lemon/ Lemon Seed locations, spanned
four months. Why did it take so long? What is the likelihood that it could take
so long to complete the proposed operations

Response to Comments on EA covering 8NP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-100S and 1-1008S
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that associated vehicular activities on the Gulf beach for the latter would extend
well into the sea turtle nesting period in 2003? See comments below on
impacts to turtle nesting.

Table 4., Mitigation Measures under Alternative B, Proposed Action, pp. 23,24-
- The EA does not indicate that the proposed drilling activities would include the
services of a mud logger, much less that a continuous record of shale densities
would be made during those activities. Over 25 years ago, such records were a
routine method for anticipating over-pressured sands before they were
encountered, giving the operator time to prepare for a possible "kick" by
increasing the mud weight and reducing the drilling rate, thus potentially
preventing a blowout. As directional drilling, such as that proposed, can be
particularly vulnerable to blowouts because of the increased exposed surface
area, compared to that of a vertical hole, of the annulus within a newly-drilled
sand formation, I again strongly recommend you require the continuous
measurement and graphing of shale densities as a mitigation measure. (In
case you're wondering, I was a mud logger for Baroid before I went to work
writing environmental impact statements for the Bureau of Natural Gas in 1975.
I've done shale densities and seen a kick when no one paid to record them at a
hole here in South Texas.)

Section 2.3, Alternatives Considered but Dismissed from Further Analysis, pp
29-32 - - This section briefly discusses alternative surface locations for the
proposed holes on land north and south of the proposed location and offshore
in the Gulf. These discussions do not include mention of what specific
advantages each such alternative might have over the proposed location, and
hence have the appearances of being examinations of straw men chosen

. merely to make the proposed action look comparatively better. Each alternative
~ must have its pros as well as its cons discussed and compared, or the "hard
~ look" required under the National Environmental Policy Act will not have beenII::::::f
~ demonstrated.

~ At the end of the discussion about the Gulf alternative, the section includes the~ increased risk and potential of a spill event, visual impacts to park visitors, as
=-= well as increased costs, among the reasons to dismiss the offshore alternative

from further consideration. Just out of curiosity, how many wells are there
en within the P.I.N.S. in the Laguna Madre, and what is the park's policy about
(.rj drilling directionally from land to bottom hole locations beneath the lagoon tof-6
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avoid increased spill risks and potentials, increased costs, and visitor impacts
associated with drilling in the water?

RESPONSES

This section also discusses alternative flowline locations and well access
routes. From these it is apparent that at least two existing gas pipelines extend
north-south near the proposed drilling sites. Elsewhere in the EA, it is noted
that the existing pipelines and the proposed flowline require(d) vehicular access
routes for their construction and maintenance. Presumably, the width of
disturbance for constructing the rights-of-way for the existing pipelines
exceeded that proposed for the much smaller flowline, and a narrow track for
maintenance equipment access is still

Pg4

followed alongside the active pipeline within the wider construction R-O-W.
Although the section states in its discussion of the alternative well access route
that such a "route would entail six and one-half (6.5) miles of new road from
Park Road 22, connecting to an existing unpaved route at the Pan Am Road for
approximately three (3) miles, then construct new road for the next two and
one-half (2.5) miles to the proposed well site" [emphasis added], if the existing
pipeline R-O-W runs anywhere close to Park Road 22, there may be an
opportunity for the construction equipment and other vehicles to follow its
maintenance path in accessing the proposed drilling sites. Likewise, since the
proposed flowline R-O-W would be impacted by the proposed action anyway,
extending the access road from the existing pipeline to those drilling sites would
not require much, if any, additional R-O-W. Consequently, I recommend
additional consideration be given to accessing the Lemon/Lemon Seed sites
from behind dunes, following existing and proposed pipeline, flowline, and road
R-O-Ws to the extent possible. Since these R-O-Ws are in large part already
disturbed and used for vehicular access, mitigation requirements should be
minimal, as should be the potential for increased unauthorized recreational
vehicular use. The costs of additional road construction, wetland mitigation,
fencing and gates to cover any new R-O-Wcould be shared with BNP by the
operators of the other 17 oil and gas exploration activities considered
reasonably likely to occur in the vicinity. The obvious advantage of this behind-
the-dunes access route is that it moots the issues of the impacts to sea turtles,
dunes and park visitors from those future as well as the proposed activities.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/LemonSeed Unit Wells No. 1-1005 and 1-10085
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Finally, this section addresses and rejects the alternative of a seasonal closure
of the Gulf beach to traffic generated by drilling activities between March 15 and
September 30. Among the reasons given for this rejection is the assumption
that such a closure would concentrate the impacts on Gulf beach fauna such as
the piping plover, and that there would be increased mobilization-demobilization
traffic on the beach. Assuming that the proposed drilling and production would
not take more than 5 % months to complete, there seems to be little reason why
the closure alternative would cause BNP much additional burden, especially as
the decision to authorize those activities cannot come before August 26, 2002.
Apparently, the EA anticipates the closure would concentrate and increase the
effects of other oil and gas exploration activities not yet proposed. While it is
certainly proper for the NPS to consider the long-term effects of closure on
other unrelated activities, this does not prevent its application of the closure to
the specific proposed action alone, and to future actions on a case-by-case
basis.

RESPONSES

Please note that the piping plover does not nest in Texas, much less on the
Gulf beach in the project area, as indicated in this section. Furthermore, I am
unaware of any other shoreline birds that nest there. On the other hand, sea
turtles most certainly do.

The section closes with a summation of reasons for dismissing the seasonal
closure, beginning with a reference to "the lack of data supporting a seasonal
beach closure as applied to oil and gas operator

Pg 5

access in particular." This does not mean, of course, that such data does not
exist, nor that very similar seasonal closures are not currently applied to other
species, e.g., the brown pelican and the whooping crane. In fact, within the
park itself there are seasonal restrictions preventing oil and gas exploration and
maintenance dredging of navigation channels near bird rookeries, and there is a
seasonal Gulf shrimping closure adjacent to the park that was applied in part
due to sea turtle nesting on the very beaches in question. The EA should
investigate whether there are other seasonal restrictions of human activities,
including but not limited to oil and gas operator access, already applied
elsewhere to sea turtle nesting sites. The NPS bears the obligation not only to
find and discuss existing closures ("use the best scientific information
available," in ESAjargon), but also to demonstrate convincingly how similar or
even identical measures cannot be applied to the proposed action. The

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-100S and 1-1008S
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U.S.Supreme Court's handling of the famous snail darter case provides the
following commentary on the extent of the obligation mandated by the ESA.

RESPONSES

"[Section 7] substantially amplifie[s] the obligation of [federal agencies] to take
steps within their power to carry out the purposes of this act. A recent
article... illustrates the problem which might occur absent the new language in
the bill. It appears that the whooping cranes in this country, perhaps the best
known of our endangered species, are being threatened by Air Force Bombing
activities along the gulf coast of Texas. Under existing law, the Secretary of
Defense has some discretion as to whether or not he will take the necessary
action to see that this threat disappears... [O]nce the bill is enacted, [the
Secretary of Defense] would be required to take the proper steps.

"Another example [has] to do with the continental population of grizzly bears
which mayor may not be endangered, but which is surely threatened... Once
this bill is enacted, the appropriate Secretary, whether of Interior, Agriculture, or
whatever, will have to take action to see that this situation is not permitted to
worsen, and that these bears are not driven to extinction. The purposes of the
bill included the conservation of the species and of the ecosystems upon which
they depend, and every agency of the government is committed to see that their
purposes are carried out [T]he agencies of Government can no longer plead
that they can do nothing about it. They can, and they must. The law is clear."

119 CongoRec. 42913. (Emphasis added [by the Supreme Court].)

The plain intent of Congress in enacting this statute was to halt and reverse the
trend toward species extinction, whatever the cost. This is reflected not only in
the stated policies of the Act, but in literally every section of the statute. All
persons, including federal agencies, are specifically instructed not to "take"
endangered species, meaning that no one is "to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect" such life forms. 16 U.S.C.
§§1532(14), 1538(a)(1)(B). Agencies

Pg6
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in particular are directed by §§2(c) and 3(2) of the Act to "use all methods and
procedures which are necessary" to preserve endangered species. Id.,
§§1531(c), 1532(2) (emphasis added [by the Supreme Court].) In addition, the
legislative history undergirding §7 reveals an explicit congressional decision to
require agencies to afford first priority to the declared national policy of saving
endangered species. The pointed omission of the type of qualifying language
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of previously included in endangered species legislation reveals a conscious
decision by Congress to give endangered species priority over the "primary
missions" of federal agencies." Tennessee ValleyAuthority v. Hill, US 1976,
11 ERC 1716,1717 (Footnotes omitted.)

RESPONSES

The point I wish to make using the citation above is that, beyond its duty under
section 7 (a)(2) of the ESA to consult with the Fish and Wildlife Service and to
avoid jeopardizing endangered species like the sea turtles, the NPS has an
substantive obligation to conserve them as well, meaning that it must "halt and
reverse the trend towards species extinction, whatever the cost." Taking
whatever measures are necessary to avoid driving vehicles up and down the
portions of the beach where and when the turtles are nesting are a part of that
conservation effort.

Table 8, Comparative Summary of Impacts, pp.34-38 - - The table's comparison
of impacts from the "No Action" and "Proposed Action" alternatives presents a
problem regarding cumulative impacts from future actions not yet proposed, but
apparently considered reasonably likely to occur by those preparing the table.
The problem is one of consistency. For example, under the impact topic of
Nonfederal Oil and Gas Development, the table opines that if the Lemon/Lemon
Seed wells are not drilled or developed, as prescribed by the "No Action"
alternative scenario, BNP may decide not to drill future wells, thus having a
moderate to major cumulative adverse impact on BNP and a moderate impact
on domestic energy supplies. In other words, "No Action" regarding the
proposed action means "No Action" regarding future oil and gas operations, as
well. However, under all but one of the other impact topics, the table states
there would be cumulative impacts from future oil and gas operations under the
"No Action" alternative scenario. The lone exception is under the impact topic
of State and Federally Protected Species; cumulative impacts under the "No
Action" alternative from future oil and gas operations are not mentioned here at
all. The table should be revised to reflect a single scenario/definition of the "No
Action" Alternative regarding future oil and gas operations and apply it
consistently to all impact topics.

Section 3.0, Affected Environment and Environmental Consequences, p. 39 --
The section provides this definition of impairment: "a major, adverse impact to
a resource or value whose conservation is: 1) necessary to fulfill a specific
purpose identified in the establishing legislation of Padre Island National
Seashore; 2) key to the natural or cultural integrity of the park or to
opportunities for enjoyment of the park; or 3) identified as a goal in the park's
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general management plan or other relevant NPS planning documents."
(Emphasis added.) The problem is that terms like "major" and "key" are
subjective; what I might consider major and key impacts are

RESPONSES

Pg 7

probably very different from what a BNP executive would believe them to be, for
example. Your definition needs quantification and examples, and, most of all, a
clear delineation of what level, or threshold, of impact constitutes an impairment
and is therefore considered unacceptable. Now, in many subsequent sections
this EA, just such thresholds are described and exemplified for subjective
terms, ranging from negligible to major, as applied to various impacts. Please
supply a similar series of thresholds for the EA's definition of impairment.

Section 3.5, Impact to Wetlands, pp. 51-53 - - This section is one of many which
promote the restriction of vehicular access on the Gulf beach associated with
this project to an area described as above the "wet-line." In this section, the
specific reason given for this restriction is that it would prevent excessive
erosion along the beach, but the prevention of rutting and compaction of the
beach sand, as well as limiting dispersion of pollutants from poorly maintained
vehicles, are also implied goals of the restriction. However, in my opinion, this
restriction is literally misplaced. The sand below the wet-line is firmer than that
above the wet-line, and is less likely to erode or form ruts. When any
compaction or rutting occurs below the wet-line, the next high tide erases these
impacts, and it isn't necessary to "groom" what little ruts may form in the so-
called "wet-zone"with a grader or backhoe. Poor vehicle maintenance is
inexcusable, regardless of where the operator's vehicles might go, and hence
should be remedied by proper attention to the sources of leaks, not by
avoidance of the best driving site on the beach. See comments below
regarding impacts of the proposed wet-line policy on benthic organisms and sea
turtles.

There are two inconsistent sentences in this section. On p. 52, it states: "If
there is standing water, sedimentation could indirectly impact a larger area
around the [flowline] worksite." On p. 53, it states: "No indirect wetlands
impacts from the construction of the flowline is anticipated;... " The former
sentence is presumed to be the only correct one.

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-100S and 1-1008S
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Section 3.8, Impacts on Wildlife, p.62 - - In regard to the possible impacts of
driving below the wet-line on benthic organisms, this section makes an
interesting inference and conclusion: "In a study conducted by Texas A&M,
Center for Coastal Studies (Englehard and Withers 1997), it was found that
benthic organisms recovered quickly, within 10 days of the disturbance,
following mechanical raking of the beach. Some loss of benthic organisms
would be expected due to crushing by tires and changes in the aerobic
conditions of the compressed wetted sand environment. It is expected that
similar recovery of the benthic organisms would occur in the case of infrequent
vehicle traffic in the wet zone. Vehicle impacts would result in localized, short-
term, negligible to minor, adverse impacts on shorebirds and benthic
organisms."

RESPONSES

Table 10, Summary of Impacts by Species, p. 68 - - Under the category of sea
turtles, the description of the impacts of the Proposed Action alternative is a
repeat of the description for the No Action alternative.

Pg 8

Section 3.9, Impacts on State and Federally Protected Species, pp. 77-81 --
This segment of this section addresses impacts to sea turtles. On the specific
issue of impacts from driving vehicles associated with oil and gas operations,
the section first states that all vehicles operating on the beach can crush
nesting turtles, stranded turtles, hatchlings and some eggs, as well as remove
sea turtle tracks used by the NPS and USGS to locate the nests. Unfortunately,
nowhere in the EA, including in this section, does it describe where nesting
occurs in relation to the wet-line. Perhaps it's not too unscientific of me to
guess that sea turtles nest somewhere above the wet-line; otherwise, I presume
the eggs and hatchlings would drown/suffocate. This leaves me to conclude
that nesting turtles, eggs and hatchlings are more likely to be crushed, and their
tracks at their nest sites obscured, if the NPS requires the vehicles to drive
above the wet-line, rather than in the wet-zone below that line. If this
conclusion is correct, then the NPS would conserve sea turtles better by
changing the driving restrictions proposed in this EA.
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The section also finds that tire ruts trap hatchlings and smaller stranded sea
turtles in direct proportion to the depth and steepness of the slopes of the ruts.
As discussed above, vehicles moving below the wet-line create shallower ruts
than those moving above that line, and those ruts formed below the line
disappear with each passage of high tide, while those formed above the line get
deeper and deeper until backfilled by heavy earth-moving equipment, which
also may impact eggs in nests that the ruts formed above the wet line have
obscured. The section states it has no data to indicate the level of sand
compaction necessary to inhibit nesting and/or hatchling emergence, nor how
much backfilling ruts would contribute to sand compaction. To err on the side of
the sea turtles, it appears prudent once again to restrict vehicular traffic to the
beach below the wet-line.

RESPONSES

Near the top of p. 81, the section states: "Drilling of the Lemon/Lemon Seed
Unit wells would occur outside of the Kemp's ridley nesting season; therefore,
direct impacts would be few to none as a result of the drilling phase, mostly
occuring to any unfound nests that produce hatchlings." This statement's
accuracy is dependent upon completion of those drilling activities prior to next
April, when the next Kemp's ridley nesting season commences. A similar
presumption about the completion of BNP's Dunn-Murdock drilling activity
proved false, if you will recall. I recommend again that you either require use of
a vehicular access route behind the dunes or strictly enforce a seasonal closure
of the Gulf beach. If you will do neither, at the very least confine the project-
related driving to the beach below the wet-line.

This concludes my comments on the July 2002 EA and the proposed activities.

Sincerely,

~ohnny D. French
g

I
=8=8::=

CD
w
~

Response to Comments on EA covering BNP's Plan of Operations for the Lemon/Lemon Seed Unit Wells No. 1-1005 and 1-10085
30

:>nSeed Unit Wells No. 1-1005 and 1-10085


