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Navember 15, 2002

The Honorable Donna M. Christian-Christensen
House of Representatives

Subject; Ownership and Control of U.S. Virgin Islands Monument Lands
Dear Mrs. Chnstian-Christensen:

This responds 1o your request for our opinion conceming two Presidential proclamarions issued
on January 17, 2001, pursuant 1o the Antiquities Act, 16 U.S.C. §§ 431 er seq. As you know,
one proclamation enjarged the existing Buck Island Reef National Monument north of St.
Croix, and the second proclamation created the Virgin Islands Coral Reef National Monument
north and south of St. John. A number of questions have been raiscd relating 0 these
monuments; you have asked for our opinion about who owns the lands encompassed by the
monument designations. Under the Antiquities Act, objects designated by the President as
nationz:l monuments must be located upon lands either “owned or controlled” by the United
States.

As summarized below and dewiled in the enclosed opinion (Enclosure 1), we conclude that the
United States both “owns" and “controls” the lands consrtituting the two monuments, as those
terms are used under the Antiquities Act.? The only possible exception is an 1,185-marine acre
“finger” of submerged lands off the southeast coast of St. John, which the relevant
proclamation suggests may be included in the Virgin Islands Coral Reef monument; we
conclude thar those lands are neither U.S.-owned nor -controlled. For convenience and clarity,
we enclose copies of the two proclamations (Enclosures 2 and 3), including their attached
maps.’

! Sce 16 US.C. § 431 ("The President of the United States is authorized, in his discretion, w declare by public
prociamation . .. abjects . . . that are Situaied upon the lands gwned or controjled by the Government of the
United States 0 be aational monuments , . ..'") (emphasis added).

? The Antiquities Act nlso requires objects decfared as narional monuments to qualify as “historic landmarks,
historic {or] prehistoric swucturces, {ur] other abjects of historic or scientific interest,” and the monument ascs must
be “contined w the smaflest area compatible with the proper care and management of the objects w0 be protecred.”
Id. We express no opinion 8s 10 whether the lands comprising the two Virgia [slands monuments saiisfy any of
these other stawrory criteria

' Enclosure 2 is the Buck Island Proclamatioa (Proclamation No, 7392, 66 Fed, Reg. 7335 (Jan. 22, 2001)) and
Enclosure 3 is the Virgin Islands Coral Reef Proclamarion (Proclumation No. 7399, 66 Fed. Reg. 7364 (Jan. 22,

2001))- Enclosure 3 has been marked 10 indicatwe the 1,135-maring acre area which we believe is neither owned
aor ¢onurolied by the United States.
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As part of our analysis, we requested the legul views of the Virgin Islands Government and the
Department of the Interior (DOI) on the issues raised by your request. (DOI makes
recommendarions to the President conceming national monument proclamations and
recommended issuance of the two proclamations here.) We abtained the Teritory’s views by
telephone interviews and correspondence with its outside legal counsel. With respect to DOI,
we met and had several telephone interviews with Department Jegal and technical staff, who
provided historical and technical information and informal legal comments. We then requested
DOI’s official legal views and additional factual information, but DOI ultimarely declined 1o
provide this input. We also obtained hisiorical documents regarding previous Virgin Islands
national monument proclamations from the Xennedy and Ford Presidential Libraries. Such
information was not available for the 200] Proclamations, issued by President Clintan, because
access to President Clinton's papers is resmicted until 2006.

By way of background, under a treaty known as the 1916 Convention, 39 Star. 1706, the U.S.
acquired from Denmark what today is the U.S. Virgin Islands. The 1916 Convention conveyed
to the U.S. all property, dominion and sovereignty then posscssed by Denmark in the islands of
St. Thomas, St. Croix, St. John and some SO nearby uninhabited islands, as well as in the so-
called submerged lands (underwater coral reefs and other formations) surrounding these
islands. The original Buck Island monument was created from some of these lands in 1961, by
proclamarion issued under the Antiquities Act by President Kennedy (1961 Prociamartion).

In October 1974, Congress passed the statute at the center of the current debare over the 2001
Proclamations: the Territorial Submerged Lands Act (TSLA).* TSLA transferred 1o the
governruents of the Virgin Islands, Guam, and American Samoa “all right, title and intcrest of
the United States” in submerged lunds within the territories’ so-called 3-mile coastal “belts”
(perimeters drawn 3 miles out from the coastlines). In addition to transferring title, TSLA
ransferred “proprictary nghts of ownership” and certain other rights, all of which were
subservient to retained “paramount” constitutional powers of the United States. Al of these
conveyances were subject to eleven enumerated exclusions and fo any other “valid existing
rights” in the submerged lands.

A few months after TSLA’s enactment, in January 1975, President Ford expanded the Buck
Island monument under a second Antiquities Act proclamation (1975 Proclamation). In January
2001, under the two proclamations at issuc here, President Clinton expanded the Buck Island
monument again and created the Virgin Islands Coral Reef monument. Taken together, the
2001 Proclamations designated approximately 30,000 marine acres of coral reefs and other
natural resources as national monuments, which is roughly 36 times the area previously ser
aside by the 1961 and 1975 Proclamations. Under the terms of the 2001 Proclamatians, fishing
and other “extractive” uses arc banned within the vast majority of the monument lands, and boat
anchorage is severely restricted.

As explained in Enclosure 1, we conclude that the United States “owns” and “conwols” the
lands constituting both monuments, as those tesms are used in the Anuquiries Act. Although
the debate abourt the monuments has focused on the legal effect of TSLA, TSLA transferred
only such “right, title and interest” as the United Siates held in 1974. Thus before evaluating
the impact of TSLA, it is necessary 1o first identify who owned and controlled the lands in

* Pub. L. No. 33-433, 88 Suat, 1210, codified ar 38 U.S.C. §§ 1543, 170S5-08.
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1974, and this requires determination of the meaning of the Antiquities Act’s key terms “owns”
and “controls.” Although neither the Act nor its legislative history defines these rexms, their
commeon meanings — ownership as “the collection of rights allowing one 10 use and enjoy
property, including the right to convey it to others" and contro] as “10 exercise power or
influence over” - indicate that the U.S. acquired these rights under the 1916 Convention. This
conclusion is reinforced by Supreme Court precedent specifically addressing Antiquities Act
ownership/control of submerged lands, United Stares v. California. 436 U.S. 32 (1978). The
Court ruled in California that the U.S., not California, originally held “dominion” and
Antiguities Act ownership/control over coastal submerged lands within California’s 3-mile belt.
By analogy, for the reasons explained in Enclosure 1, the United States likewise awned and
controlled the Virgin Islands coastal submerged lands at the time of TSLA’s enactment in 1974,

The U.S. retained this ownership and control even after TSLA was enacted. In the California
case, the Suprerne Court went on to find that the federal government’s dominion and
ownership/control was transferred 10 the respective states by 2 1953 statute known as the
Submerged Lands Act (‘SLA”). The key language of the SLA is identical to the language of
TSLA, and thus unless one of TSLA's eleven exclusions applied to the monument lands, they,
like the lands in Californig, have been transferred out of federal jurisdicdon. While the
Territory contends that virtually none of the monument Jands qualified for an exclusion, we
believe their position is contrary to TSLA's language, legislative history, and case law, In our
view, virtually all of the monument lands qualified under at least one TSLA exclusion, the vast
majority under the so-called “(b)(ii)” exclusion (for submerged lands adjacent to U.S.-owned
above-rideline “uplands™). The only potential exception is the 1,185-marine acre “finger” of
lands off the coast of St. John, which we belicve was not excluded and so was transferred under
TSLA 1o the Virgin Islands.

In sum, we conclude that the lands encompassed by the two monuments are owned and
controlled by the United Staws for purposes of the Antiquities Act. We recognize that the
substantial size of the monuments and the resmrictions atiached 1o their use underscores the
practical significance of this conclusion. If rthis result is deemed to be inadvisable as a matler of
policy, Congress or the Executive may of course choose to take additional action.

Please contact Susan D. Sawtelle, Associate General Counsel, at (202) 512-6417 if there are any
questions conceming this opinion. Doreen S. Feldman, Assistant General Counsel, and
Mary W. Reich, Senior Attamey, also made key contributions to this opinion.

Sincerely yours,

Anthony H. G']mbon !

General Counsel

Enclosures
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ENCLOSURE |
QWNERSHIP AND CONTROL OF
us. GIN ISLANDS MO LANDS

On January {7, 2001, President Clinton issued two proclamations under the
Antigquities Act of 1906, 16 U.S.C. §§ 431 er seq., declaring certain coral reefs and
other “submerged” (underwater) lands and formations in the U.S. Virgin Islands as
national monuments. The first proclamation expanded the existing Buck Island Reef
National Monument north of St. Croix by adding submerged lands surrounding the
monument.! The second preclamation created a new Virgin Islands Coral Reef
National Monument from submerged Jands north and south of St. John.2

Under the Antiquities Act, the President may declare objects as national monuments
if, among other things, they are situated upon lands either “owned or conuolled” by
the United States Government.® For the reasons discussed below, we conclude thar
the United States both owns and conrrols the lands encompassed by these two
monuments, as those terms are used in the Andquities Act, with the exception of an
1.185-marine acre “finger” of submerged lands off the southeast coast of St. John. In

our view, those lands, which may be part of the Virgin Islands Coral Reef monument,
are neither owned nor controlled by the United States.*

I. FACTU GAL BACKGROUND
A. U.S. Acquisition of Virgin Islands Lands (1916)

By the Convention of August 4, 1916 between Denmark and the United States (1916
Conventien), the U.S, acquired what today is the U.S. Virgin Islands.” For a purchase
price of $25 million, and subject to existing private rights in the conveyed lands, the
U.S. obtained “all teryivory, dominion and sovereignty possessed, asserted or claimed
by Denmark in the West Indies including the Islands of Saint Thomas, Saint John and

! See Proclarmation No. 7392, 66 Fcd. Reg. 7335 (Jan. 22, 2001).

! Se Proclamation No. 7399, 66 Fed. Reg, 7364 (Jan. 22, 2001).

¥ See 16 U.S.C. § 431 (“The President of the United Stawes is authorized, in his discretion, to declase
by public proclamagon . . . objects . . . that are siiuared upon the Jands gwned or gontralled by the
Government of the United Statex to0 be natioan) monumeats . . ..”") (emphasis added).

* The Anuquities Act 210 requires objccrs dectared as natonal monuments fo qualify as “historic
landmarka, historic {or} prebisioric structures, {or] other objcees of historic or scientific intercst,” and
the monument arca must be confined to the smailest wes compatible with the proper care and
managemeat of the objects to be profected.” 16 U.S.C. § 431, We express no opinion os (8 whether
the Iands constituting the two Virgia lslands monumeats satisfy these other statutory criteria.

%39 Star. [706: see generally S. Rep. No. 1271, 83d Cong., reprinred in 1954 U.S.C.C.AN, 25835,

2586-87. The tcaty, which was signcd in 1916 acd raified in 1917, is most commonly referred o by
its signawura gare.
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Saint Croix, together with the adjacent islands and rocks.™ The 1916 Convention
conveyed public and crown lands, wharves, pors, harbors and all other property then
belonging 10 Denmark, as well as the submerged lands around the islands.’

Transfer of U.S. “C " of “Pro " to Virgin Islands Govemment
{1936, 1954)

In 1936, Congress enacted the Virgin Islands Organic Act (1936 Act), establishing a
permanent government for the Territory and transferring to it “control” of mast of the
“propenty” the U.S. had acquired from Denmark in 1916.® Congress reaffirmed tlus
transfer when it passed the Revised Virgin Islands Orgunic Act in 1954 (1954 Act).?
As discussed below, because we belisve the 1936 and 1954 Acts pertained only 10

abave-tideline property (so-called uplands"), we believe the acts did not aler
contro} of the submerged lands at issue.

Rerum of Buck Island Control to /.S, Creation uck Island
Monument (1961)

In May 1961, then-Secretary of the Interior Udall recommended creation of Buck
Islund Reef National Monument from a portion of the lands the U.S. had acquired
under the 1916 Convention, namely, Buck Isfand and some of the adjaceat coral reefs
and other submerged lands.!! Although the Department of Justice (DOJ) concluded
that the Anriquities Act’s requirement of U.S. ownership-or-control was sarisfied by
the federal government’s holding of “legal title” to the lands, DOJ determined thar the
U.S. also needed 1o “control' the lands so thar the Department of the Interior (DOI)

6 39 Suat. at 1706, 1707; see S. Rep. Nu. 1271, note S sbove, 1954 U.S.C.C.A.N. at 2587 (“There are
some fifty-odd isiands in the group ceded {1o0) the United Stares, but oaly three, St. Thomas, St, John,
and Si, Croix arc inhabited.”). See generally Chd Comanche, Inc. v. Gov'r of the Virgin Istands, 278
P.3d 250, 256 (3d Cir. 2002) (noting U.S. purchase from Danmark under 1916 Convention of “all of
the sata.owned lands in the islands of St. Croix. St. Thomas, and St. John."Y;, Wesr Indian Co. v. Gov't
of the Virgin Islunds, 844 F2d 1007 (3d Cir. 1988), aff'¢ 658 F. Supp. 619 (D.V.I. 1987) (discussing
eftect of 1916 Convention and subsequent U.S. legislation on pre-19 {6 ownership rights).

7 See, e.g., Burns v. Forbes, 412 F.2d 995, 997 n.5 (34 Cir. 1969) (1916 Convenrion “uadoubtedly
included the submerged tidal lasds surrounding the islands within the three-mile limic.”); H.R. Rep.
No. 93-902, 93d Cong. 2d Sess. (1974) at 9 (Department of Justice comments regarding purchasc
undcr the 1916 Conveatioa of the Virgin (slands “aad the adjacent submerged Junds™).

3 See Scc. 4, Pub. L. No. 74-749, 49 Star. 1807, 1808, cadified ar 48 U.S.C. § 1405¢(a). With
exceptions not relevanc here, the 1936 Act provided that “{a)ll property which may have been acquired
by the United States from Danmark in ths Virgin Islaads under the convention entered into August 4,
1916, not reserved by the United States for public purposes prior 10 June 22, 1937, is placed under the
control of the Government of the Virgin Islands.” Id.

? See Section 31(b), Pub. L. No. 83-517, 68 Stat. 497, 510 (repcaled) (“The governmen: of the Virgin
Islands shall continue 10 have cantrol over all public property that is uader its control on the date of
fpmval of this Act.”").

See note 35 below.

1 See Letier from DOI Secretary Udall  the Direceor, Bureau of the Budget, Executive Office of the
Presidear (May 12, {1901).
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could administer the new monument.'? The U.S. therefore requested and received
agreement from the Virgin Islands Government to convey back to the U.S. any
“control” of “property” within the proposed monument boundaries that had been
conveyed 10 the Tenitory by the 1936 Act. The Virgin Islands Legislature and
Govemor returned control over “Buck Island and certain adjoining shoals, rocks,
coral reefs and waters,” conditioned upan the United States’ preservation of Virgin
Islands residents’ “existing” fishing, bathing and recreatonal uses within the
monument boundaries.”® With DOJ’s approval,’ President Kennedy signed
Proclamation No. 3443 on December 28, 1961 (1961 Proclamation), designating the
lands specified in the Territory’s legislution and anthorizing residents’ continued
“existing” uses.}

ization To Transfer U.S. Title Regarding Temitorial Submerged
Lands (1963)

In 1963, Congress passed the Termitorial Submerged Lands Act of 1963 (1963 Aci).'
As relevant here, the 1963 Act authorized DOI to convey to the govemments of the
Virgin Islands, Guam and American Samaa “‘whatever fght. title, or interest” the
United States had in “submerged lands . . . in or adjacent to” those territories.'” In
addition 1o title, the Act authorized conveyance of “proprictary rights of ownership”
and other specified rights; cstablished scparate procedures for conveyance of these
“rights” and of “fitle”; und rewained cemain U.S. construtional powers as to any lands
conveyed. We understand chut DOI did nor finalize any conveyances of submerged
lands to the Virgin Islands under the 1963 Act.

E. Transfer of U.8. Title Regarding Certain Territorial Submerged Lands ang
Property (1974)

On October 5, 1974, Congress repealed the submerged lands provisions of the 1963
Act and replaced them with the Territorial Submerged Lands Act of 1974 (TSLA)."

12 $ee Memorandum from Assistant Anorney General/Office of Legal Counsel Katzenbach to Deputy
Special Counsc) 1o the President (Aug. 24, 1961) (“Buck Island i3 not a part of the praperty reserved
by the United States {under che 1936 Act) . . . aad hence it is under the contiol of the Government of
the Virgin Islands. Under the werms of the proposed proclamation, the whole of the monument acea
would be under the coatrol of ihe Secretary of the Interior. Tt would appear, therefore, that the
proposed proclamation is in conflict with the (1936 Act].”). Sze also Memorandam from Assistant
Auoracy General/Office of Legul Counsel Katzenbach w Deputy Special Counsel to the Presiden
(Oct 31, 1961) (same).

13 See 1961 V.I. Sess. Laws, Act No. 800 (Dec. 4, 1961): Lenter from V.I. Governor Paicwunsky 1o
President Keaacdy (Dec. 22, 1961) (relinquishing “such conuol of Buck Isiand end adjacent

submerged Jands and waters as wus vasted” by 1936 Act).
1 See Memorandum fram the Acting Auorasy General (o President Kennady (Dec. 22, 1961) nt 2

(approviag as to “form and legality™); sec alsn Memoranduat from Assistant Attorney Geaeral/Qffice
of Legal Counsel Katzenbach to the Auworney General (Dec. 22, 1961).

' 76 Stat. 1441 (1961).
'6 See Pub. L. No. 88-183, 77 Seat. 338, codified ar 48 U.S.C. §§ 1701-04 (repealed in parv).

¥ ld., Sec. 1(a) {repealed) (emphasis added),
W ges Pub. L. No. 93-435, 88 Star. 1210, cnacting 45 U.S.C. §§ 1548, 1705-08 and repealing 48

U.S.C. 3§ 1701-0D.
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TSLA made an outright conveyance 10 the three territorial governments - subject to
any “valid existing rights” and eleven enumerated exclusions - of “all right, ttle and
interest of the United States” in submerged lands within the termitories’ so-called 3-
mile coastal “belts” (perimeters drawn 3 miles out from coastlines).!® These
conveyed submerged lands were “to be administered in trust for the benefit of the
people” of the respective territories.>® More specifically, in addition to “ttle,” TSLA
conveyed “proprierary rights of ownership [and] the rights of management,
administration, leasing, use, and development of the lands and natural resources.”?
These TSLA-conveyed ownership and control rights wera subservient to retained
“paramount” constitutional powers of the United States, namely, the fedaral
- Sovernment’s “powers of regulation and control for the . . . purposes of commerce,
navigation, national defense, and internationa) affairs,” and its authoriry 1o “use,
develop(], improve([], or controi™ the conveyed lands for purposes of navigarion, flood
control or the production of power.?

The ¢xcluded temtorial submerged lands, as to which no conveyance of U.S. nitle or
rights was made, included the following:

s *“2ll submerged lands adjacent to property owned by the United States above
the line of mean high tide,” ie., submerged lands adjacent to U.S.-owned
uplands (TSLA § 1705(b)(ii));

o “all submerged lands that have hererofore been determined by the President or
the Congress ta be of such scientific, scenic, or historic characrer as 1o warrant
preservarion and administration” under the National Park Service Act, i.e.,
submerged lands previously designared as national monuments or national
parks (TSLA § 1705(b)(vi));

e “all submerged lands designated by the President within 120 days” after
caactment, i.e., before February 3, 1975 (TSLA § 1705(b)(vii));

e “all submerged lands within the boundaries of Virgin Islands National Park™
at the time of enactment (TSLA § 1705(b)(x)); and

o “all submerged lands within the boundaries of Buck Island Reef National
Monument” as designared by the 1961 Proclamation (TSLA § 1705(b)(xi)).

TSLA also ransferred to the Virgin Islands Government all U.S, ‘right, title, and
interest” in the “property” as to which “control” already had been transtesred by the
1936 and 1954 Acts.”® Again, as detailed below, because we believe those acts

1 48 1.S.C. § 1705(a) (emphasis added).
® 14

' Id. a1 § 1706(c) (emphasis added).

B 4,

B 1d. § 1706(b).
M YR U.S.C. 9 1545(b)(J).

w3 B-287626
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peruained only to uplands, we believe this transfer of ownership likewise pertained
only to uplands, nor ta the submerged lands at issue here.

F. Reservati f U.S. Title Regarding Certain Buck Island erged Lan

and Expansion of Buck Island Monument (197%)

In January 1975, then-Secretary of the Interior Morton recommended to President
Ford thar he expand the Buck Island monument by adding 30 acres of submerged
lands adjacent (o the existing monument, explaining that the 1961 Proclamation had

~ “inadvertently failed 1o include” this acreage.?’ Believing that U.S, “title” 10 these
lands was about to transfer to the Virgin Islands on February 3, 1973 by automatic
operation of TSLA, the Secretary urged that a proclamation be issued immediately,
first reserving the lands to the federa] government pursuant to the TSLA (b)(vii)
exclusion (covering submerged lands reserved by the President prior to February 3,
1975), and then adding the lands to the monument pursuant to the Antiquities Act.*
DOJ approved DOI's proposed proclamation, including DOI's reference to (b)(vii)
as the only TSLA exclusion allegedly available 1o prevent transfer of the 30
submerged acres to the Virgin Islands,?” and on February 1, 1975, iwa days befare
the (b)(vii) statutory deadline, President Ford signed Proclamation 4346 (1975
Proclamation).?® The 1975 Proclamarion stated that “{t]hese thirty acres of
submerged lands are presently owned in fee by the United States. They will be
conveyed to the Govemnment of the Virgin Islands on February 3, 1975, pursuant 10
[TSLA], unless the President, under Section . . . (b)(vii) of thar Act, designates
otherwise."*

|

¥

|

gl .

’ G. Further Expansion of Buck Island Monument and Creation of Virgin Islands
|

'.

Coral Reef Monument (2001

According to DOI officials with whom we spoke, duting 1999 and 2000, the
Deparunent was considering various measures by which the federal govermnment
could protect additional coral reefs and other marine natural resources, including

| 13 Sae Lener from DO! Secretsry Morion 1o President Ford (Jan. 22. 1975).

: B 14, Secretary Morion stated in part, (i)t is cssential that tite to these lands be reserved. Under the
provisions of (TSLA), these lands will auromatically be transfersed to the government of the Virgin
Islands, unless excepted from transfer by the Presidemt withia 120 days after the date of enactment.
Therstore, action must be taken by February 2, 1975. .. . The goverament of the Virgia Isiands is
agreeable to this reservation, and Delogate Ron de Lugo (of the Virgin Islaads) and the House and
Scnate Inerior Commictees have been advised of aur recommendation.™ /d.

7 Sae Memorandum from Assistant Attorney General/Office of Legal Counscl Scalia (o President Ford
(Jan. 31, 1975) at 1 (recommending President sign proclamation immediately becuusc “[u)nless the

' praclamation is issued by Sunday, February 2, 1973, the Junds 1o be added o the National Monyment

i will sutomatically be transferred to the Government of the Virgin Islands pursuant to [TSLAL" ):
Mcmoranduam from Assistant Attorney General/Office of Legul Counse) Scalia (Jan. 34. 1975) (staung
that the proclamation “would exercise the President’s authority under [TSLA] saction , . , (bXvif) ...
for the purpose of enfarging the National Monument established by [the 1961] Proclamation . . .."" ),

2 40 Fed. Reg. 3127 (Feb. 3, 1975), as correcied by Proclamatian No. 4359, 40 Fed. Reg, 143565 (April
1, 1975).

40 Fc)d. Reg. al 5127 (emphasis addea).

-3- B-287626
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designating those resources as national monuments under the Antiquities Act. In
order 1o evaluats the government’s options in the U.S. Virgin Islands, DO! technical
staff undertook an extensive effort to ascertain which resources were under Us.
versus Virgin Islands jurisdiction. DOI mapped the coastal high-tide lines (so-called
“baselines”) from which a TSLA belt could be drawn 3 miles our around each island;
obrained title search results identifying the portions of those baselines that were
U.S.-owned in 1974, for purposes of applying the TSLA excsption (b)(ii) (retaining
U.S. right, title and interest in submerged lands adjacen: to U.S.-owned uplands);
and finally, drew belts 3 miles out from the baselines of these U.S.-owned uplands

| (or closer, if an intemational boundary intervened) to demarcate the areas containing
| submerged lands in which the U.S. had retained its right, ritle and interest.

Based on these mapping and title search efforts and applicarion of TSLA (b)(ii), the
Department identified approximately 37,000 acres of submerged lands which it

| believed were within U.S. junisdiction. In November 2000, DO] published a notice in
the Federal Register announcing the availability of these results. for public review and
comment;* Department officials advised us that no comments were shbmitted.
Accordingly, in December 2000, then-Secretary of the Interior Babbitt recommended
10 President Clinton thar he issue the two proclamations ar issue here, designating as
monument lands the majonity of the newly identified 37,000 acres. With regard to
Buck Island, the Secretary proposed expansion of the existing monument to include
additional submerged lands within the 3-mile belf surrounding the island.*!
Acknowledging that the Antiquities Act requires either U.S, ownership or control, the
Secretary stated that the proposed lands were “owned by the federal govemment,”
albeit “not . . . as that concept is generally understood . . .,” and that “the Unired
States exercises paramount rights over the submerged lands, which makes them
‘controlled’ by the United States as thar term is used in the Antiquities Act.” 3 In
asserting this “paramount rights” basis of U.S. cantro), the Secretary cited a 2000
Justice Department legal opinion discussing submerged lands off the coast of
Hawaii.®® Further explaining the federal government's ownership and control of the
proposed lands, the Secretary quoted the TSLA (b)(ii) exclusion which had been

|

i

: Y See 65 Fed. Reg. 68157 (Nov. 14, 2000) ("Availability of United Stawes Virgin Islands Termitonial

l Submerged Lands Act Boundary Determination and Submerged Lands Jurisdicrions™). DO!

! explained that pursuant to TSLA § 1705(b) (the TSLA exclusiuny provision), it had canducred
“‘constline ownership record searches, feld investigations, baseline poiat development, and seview

l and mathematical compulations to derive and define [the] boundaries and jurisdictions™ of “the
Territorial Submerged Lands Act Boundary Determinafions snd Submerged Jurisdictions foc the

! Uniled States Virgin Islands . . .," and DO! requested comment on these jurisdictional boundaries, fd.

Y $ee Memorandum from DO! Secretsry Babbitt to President Cliatoa, “Discussion of the Buck Island

Reof National Monument Expansion Proposal and Modification™ (Dec. 21, 2000) (De¢. 2000 Buck

Island Memorandum) at 1; www.doi.gov/news/archives/001221 him| (“The proposed Buck Islund Reef

National Monument expansion iacludes {8,135 marine acres of federal submerged lands otf of St.

Croix, within the 3-mile belt around Buck Istund.”).

3 Dac. 2000 Buck Island Memorandum at L, 2 (emphasis added).

B 1d., citing Mecmorandum from Assistunt Attorney General/Office of Legal Counsel Moss o

Solicitor/General Counsels, DOL NOAA and CEQ, “Administration of Cosal Reef Regources in the

Northwest Hawaiian Islands™ (Sept. ).’1 » 2000) (2000 DQJ Opinion) (discussed below), available ac

QUP S w5 ygtiqgrce.ozyg‘:j ihml, )
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applied in connection with DOI's mapping effort and noted that:

[wlithin this 3-mile belt [TSLA]. . . retained in the United Srates

all it5 interests in ‘al] submerged lands adjacent 1o’ [U.S.-owned uplands).
This retained area has now been delineared by a Deparunental survey
completed this year . . Only those federally retained submerged lands -
excluded from transfer to the Virgin Island Territory under the terms of

? the TSLA - are included in the proposed expansion.™

Finally, the Secretary proposed a ban on fishing and all other “exuactive” uses
throughout the expanded monument, and recommended severe restrictions on al{ boar
anchorage. The Secretary explained that because the fishing methods used in 1961
were no longer in use in 2000, the 1961 Proclamarion’s preservation of “existing”
fishing privileges was effectively moot and should be superceded by a ban in arder to
protect the marine resources in the area.’

Similacly, Secretary Babbit: recommended creation of a new Virgin Islands Coral
Reef National Monument, comprised of certain submerged lands within the 3-mile
belt around St. John.”® Again, the Secretary stated that the proposed monument lunds
were both “owned” by the U.S. (although not in the conventional sense) and
“controlled” by it, citing the 2000 DOJ [egal opinion and referencing TSLA's (b)(i1)
’ exclusion.” As with the Buck Island monument, the Secretary proposed substantial
restrictions on boat anchorage and a ban on fishing and other extractive uses
throughout most of the monument. With respect to a remaining 1,185-marine acre
“finger” of submerged lands off the coast of St. John, the Secretary stated thar these
lands were controlled (and, apparently, owned) by the Virgin [5lands and would not
be part of the monument.

On January 17, 2001, President Clinton signed Proclamation Nos. 7392 (2001 Buck
Islund Proclamation)®® and 7399 (2001 Virgin Islands Coral Reef Proclamarion).”
The 2001 Buck Island Proclamation enlarged the manument by adding approximately
18,135 marine acres of resources “owned or controlled by the United States” and
surrounding the existing monument,”® and adopted the recommended restrictions on
exuractive uses and boat anchorage. Similarly, the 2001 Virgin Islands Coral Reef

¥ Dee. 2000 Buck Lsland Memorandum at 2 (emphasis added).

3 14 a1 5-7 ("Given the incraases in development, visitadon, and fishing uses in the last four decudes,

this purpose [protecting Buck Island and its adjoining formations] cun only be advanced by enlarging

the area and probibiting all exactive uses in it . . . The "existing' way of fishing identified in the 1961
slamation na longer exisrs in dve area.”).

* Ses Memorandum from DOJ Secrelary Babbin (o President Clinton, “*Discussion of the Virgin
Islands Coval Reef National Monumenc Proposal ** (Dec. 21, 2000) (Dec, 2000 Coral Reef
Memorandum) at 1 wivw.doi.gov/news/archive</00122 L hitml (“The proposcd U.S. Virgin Islands
Coral Reet National Monument includes 12,708 acres of federal submerged lands within the 3-cile
beit off of St John .. ..").

7 Dec. 2000 Coral Reef Memorandum ut 1, 2.

% 66 Fed. Reg. 7335 (Jan. 22.2001).
% 66 Fed. Rep. 7364 (Jan. 22.2001).
¥ 66 Fed, Reg. a1 7336,

. e+ e e =
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Proqlamau’on created the new monument by designatin g approximately 12,708
manine acres of resources “owned or contalled by the United Smtcs,”z‘ and adopted
the recommended reswrictions. The 2001 Virgin Islands Coral Reef Proclamation was
ambiguous conceming whether the 1,185-marine acre “finger™ of submerged lands
off St. John was included as part of the monument: the text of the Proclamation
indicared that it was not included, while the attached map, which was part of the
Proclamation, indicated that it was.*? Taken together, the 2001 Proclamations
designated approximately 30,000 marine acres of coral reefs and other submerged
lands in the U.S. Virgin Islands as national monument lands, which is roughly 36
times the area previously ser aside by the 1961 and 1975 Proclamations.*

II. ANALYSIS
A. Ownership and Control of Monument Uplands

With respect to the only “uplands” portion of the two Virgin Islands monuments -
Buck Island itself ~ we conclude that the Unired Stares both owns and contrals this
proprenty, and DOI officials and the Virgin lslands have expressed no contrary
view.* Denmark conveyed its ownership and control rights to the United Srates by
the 1916 Convention (Buck [sland was an “adjacenr island” to St. Croix), and the
U.S. mansferred its control of the island ro the Virgin Islands Gavemment by the 1936
and 1954 Acts. (We believe the “property” subject to these acts consisted only of
uplands, not submerged lands.*") The Virgin Islands rransferred this control back to

' d. a1 7365

2 The map's explanatory key states that areas marked with paralle! lines constitute the “Coral Reef
National Monument,” and the 1,185-acrc area is marked with such lines. Al at 7367. The
Proclamation text, however, staies thar laods “within the monumeat™ which are nat “owned or
controlled by the Unjted States shall be reserved as 4 part of the monument only upon acquisitioa of
dle or canro) thereto by the United States,” id. at 7365, and Secretary Babbit’s Dec. 2000 Coral Reaf
Memorandum indicated that these lands were not U.S.-owned or ~congolled. Thus in contrast 10 the
Proclamation map, the 1ext indicntes that the Jands were not being declared as part of the monument.
% Accarding to receat DOUNutional Park Service wsimony. approximately 865 acres of U.S. Virgin
[slands lands were designated as national monument lands prior to the 2001 Proclamations. The 2001
Proclamations added approximatsly 30.843 acres, bringing the current total Virgin Islands monuments
area W approximacely 31.708 acces. See Statemerus of Fran P. Mainella. Director, National Park
Segvice, Before the House Committes on Resources, Subcommitiee on Navional Pasks, Reerestion and
Public Lands (July 20 and 22, 2002).

* Neither DOI officials nor the Virgin Islands provided comments 10 as sbout ownership of Buck
Island. As noted above, DOJ opined in 196 that the U.S, held “legal ritle” 1o the island.

* The use of the wrm “property” in the 1936 nnd 1954 Acts might be rexd 1o include property both
shave the tdelina (land and buildings) and below it (submerged lands). The Virgin Tslands
Goverament appears to have interpreted the statutes in this manner - its 1961 legisiation and
correspondence re-conveying the 1936 Act’s “conmol” refeqred to both Buck Istand and the “adjacent
submerged lands and waters™ (see note 13 above) — and the Third Cireuit suggested this interpretation
in divta in Burns v. Forbes, note 7 above, 412 F.2d &£997, n.5.

While the mexning of “propenty” in this context is sumewhat vaclear, we believe the bener
view is that it spplied only to uplands. Neither the 1936 nor the 1954 Acis defined the term, and the
predecessor fo the 1936 Act — the Act of March 3, 1917, which established a2 empocary government
for the Virgin Islands — did aof use it ac all. See Pub, L. No. G4-389, 39 Stat. 1132. Nor does the
comumoa meaning of “property” speak 10 this issue: it is detined as “[a)ny extemnal thing over which

8- B-287626
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the United States in 1961, to facilitate creation of the original Buck Island monument
and the U.S. has retained control ever since. We believe ownership of Buck Island is'
even more straightforward than its control: the U.S, obtained Denmark’s ownership
rights in 1916 and never transferred them.* Although ownership of most Virgin
Islands-controlled” uplands was transferred to the Virgin Islands Government in
1974 under TSLA, control over Buck Island had been transferred back to the United
States in 1961 and thus Buck Island remained under U.S. jurisdiction.

1 of Monument Submerged Land

Ownership and control of the submerged lands and overlying waters® encompassed

the rights of possession, use, and enjoyment are excreised . . .”° Black's Law Dictionary (7™ ed, 1999)
ot 1095. The committee and conference repans dccampanying the 1936 and 1954 Acts likewise shed
litde light on the issue; they simply paraphrase the fiasl language of the statutes. See H.R. Rep. No.
2637, 74" Cong,, 2d Sess. (1936) ar 2; S. Rep. No. 1974, 74™ Cong., 2d Sess. (1936) ar 2; S. Rep. No.
1271, 83d Cong. (1953), reprinted in 1954 U.S.C.C.A.N. 2585, 2596, 2600; Conf. Rep. No. 2105, 83d
Cong, (1954). reprinsed in 1954 U.S.C.C.A.N. 2619, 2626.
However, 2 comparison of the 1936 Act with earlier versions of the bill finally enacted (S,
4524) indicates that Congress intentonally distinguished between uplands and submerged lands and

' intended to transfer congol only over the former. As introduced, S. 4524 separately wansferred caniro)
over, on the one band, “all propercy which oty have been acquiced in the Virgin Islands . . . by the
Unired States under cession of Deamark in any public bridges, roads, houses, water powers, highways,
unnavigable streams and the beds thereof, subtcrrancan waters, mines, or mincrzals under the surface of
| privace Iands, and all public lands, waters, and public buildings aat hesetofore or within one year
i hereafier reserved by the United States for public purposes. . . ,” and oa the other hand, aver “the
hazbar areas and pnavigable streams and bodies of witter and submerped lands underlying the sume jn
and around the Virgin Islands , . . and adjacent theretn now owaed by the United States and aot
heretofore or within one year hereaiter reserved by the United Stares for public purposes . . ." Sec. 3,
S. 4524, 74™ Cong., 2d Sess. (Feb. 24, 1936) (emphasis added). As enacred. however, the statuts
contained only che first trnaster of control, pertaining [ “property” acquired under the 1916
Convention, indicatiny thar Congress intended in the 1936 and 1954 Acts to retain U.S. control over
U.S. Viegin Islands submerged lands.
! Moreover, the legislative history of the 1963 Act, which unambiguously pertained oaly o
i submerged lands, makes clear Congress's uodérstanding that the 1936 and 1954 Acts applied only 10
uplands. The Sesate Report accompanying the 1963 Act explained thas the legislation was needed
because there was “no [existing] specific authorization by the Congress perminting the conveyance of
of transfer of control over [submerged lands] . . . lo the territorial governments . . .." S. Rep, No. 589,
86“ Cong. 1* Sess. (1963) at 3. See also H. R. Rep. No. 1827, 87" Cong. 2d Sess. (1962) at 18 (citing
10 1958 Act, DOIJ notes that “(uplands) in . . . the Virgin Islands are now under the conaol of the
government{] of thosc islands , . .."). Implicit in these descriptions is the understanding that the 1936
and 1954 Acu applied only to uplands, a conclusion uadesscored by the Senate Repart's citatton of ¢
1958 DO legal opinion desermining that in the absence of legisiation explicitly conveying U.S.
submerged lands 1o a remvitory, the U.S. retaiaed ity ownership of those lands, as well as its ownership
of wrritorial uplands, (The DOI opinion is available at 1938 LEXIS 24.)

Finally, the fact that Congress ook action regardiag both “submerged lands™ and “property™ in
TSLA in 1974, and gave differsnt treatment 10 2ach catcgory, coafirms that Cangress viewed these
terms as having different meanings and that “propeny” refursed only to uplands.
; “ See generally Rivera v. United Seates, 310 F. Supp. 239 (D.V L, 1996) (stipulated U.S. ownership of
Buck Island).
" Susrace waters, includiag the wrritorinl seas, can constitute “lands” designated as pant of a national
moaument undes the Antquities Act. Ul least where such waters are “on or over” designated
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by the two monuments is considerably more complex. We summarize below the
views of the Virgin Islands and DO] officials on these issues, followed by our

analysis and conclusion that the United States owns and controis the monument
submerged lands and warers.

1. Position of the Virgig Islands Government

The Teritory believes it owns virmally all of the submerged lands encompassed by
the Buck Island and Virgin Islands Coral Reef monuments. Although the Temitory
provided no specific comment on ownership of the lands prior to TSLA's enactment
in 1974, it appears to assume that the U.S. owned them. The Territory believes that
TSLA then transferred the U.S. rights to the Virgin Islands with respect to all of the

submerged lands gxcept the following, which it belicves are covered by the TSLA
exclusions noted and thus are owned by the U.S.:

e the Buck Island submerged lands designated by the 1961 Proclamation
(covered under the (b)(xi) exclusion expressly covering those lands);

» the submerged lands added to the Buck Island monument by the 1975

Proclamation (covered under the (b)(vii) exclusion allowing reservation prior
to February 3, 1975);

e the submerged lands within Virgin Islands National Park (under the (b)(x)
exclusion expressly covering those lands); and

o the submerged lands adjacent to the Hurricane Hole, Coral Bay and Round
Bay areas within the Virgin Islands Coral Reef monument (covered under the
(bXii) exclusion covering submesged lands adjacent to U.S.-owned uplands).

The only exclusions poientially applicable to the remaining lands, in the Territory's
view, are (b)(vii) and (b)(ii). As discussed below, it contends that neither exclusion
applies.

With respect to (b)(vii) (excluding submerged lands dasignated by the President by
February 3, 1975), the Territory asserts that the 30 acres added by the 1975
Proclamation “do not differ in character” from the vast majority of lands designated
by the 200] Proclamations. Because the 1975 Proclamation identified (b)(vii) as the
only exclusion allegedly available to preclude transfer of the lands, it follows,
according ta the Teritary, that the 2001-designated lands also were required to have
been reserved by the President prior to February 3, 1975, Because they were nor, the
Territory contends, they were transferred to the Territory and are no Jonger U.S..
owned or -contralled.

submerged Jands. See Unired Stases v. Califarnia, 436 U.S. 32, 36 n. 9 (1978); Cappaers v. United
Srascx, 426 US. 128, 13832 (1976).

-10- B-287626
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the Territory asserts that submerged lands are “adjacent” only if their perimeters
directly abut U.S. uplands. Because the perimeters of virtually all of the 200] -
designated lands (the perimeters of the newly declared monuments) were Jocated next
1o the “submerged” boundaries of the existing Buck Island monument and Virgin

: Islands National Park, not directly next to the U.S.-owned coastlines of Buck Island

- and St. John, the Termitory argues that these lands do not qualify under (b)(ii).*3

!
‘!
’ With respect to (b)(ii) (excluding submerged lands adjacent to U.S.-owned uplands),
|
|

Aliernatively, in the Territory’s view, under the general rule that statutory language
should be interpreted so that each word has meaning and is not superfluous, TSLA’s
exclusions must be murually exclusive and only one exclusion can apply per area of
submerged lands. Under this reading, the Territory asserts that the oaly applicable
exclusions for submerged lands in the viciniry of Buck Island and Virgin Islands
Natonal Park are, respectively, (b)(xi) (covering just the 1961 Buck Island
monument) and (b)(x) (covering just Virgin Islands National Park), with the result,
according to the Territory, that (b)ii) cannot also apply to these lands.

|

|

|

! Finally, the Virgin Islands contends that interpreting TSLA in a way that includes

? most of the 2001-designated lands as within U.S. jurisdiction would be inconsistent
| with Congressional intent in enacting the stamite. According to the Territary, this

i intent was 1o grant greater autonomy to the territories by giving them control over

i their coastal submerged lands.

DOLI officials did not provide specific comments regarding ownership of the lands
designated by the 1961 and 1975 Proclamavions. However, in discussing submerged
lands generally and consistent with Secretary Babbitt's December 2000
recommendations, the officials stated that the 2001-designated lands are “owned” by
the U.S. (although not in the traditional sensc)*’ and subject to its sovereign
“control,” “dominion” and “jurisdiction.” The officials contend that the U.S.

‘ retained ownership asnd conuol of thesc lands after TSLA by virue of TSLA (b)(ii).
In contrast to the Virgin Islands, which identified the (b)(ii) boundaries for the 2001-

designated lands as the monument perimeters, DOI officials contend that the

boundaries are the 1974 U.S.-owned coastlines. Because the United States owned

100 percent of the Buck Island coastline in 1974 (based on its ownership of the
entire island), all of the submerged lands within the island’s 3-mile belt qualified as
adjacent, DOI officials believe, and remain so today. With respect 1o the new
monument lands designared around St. John, DOY officials coniend, because the U.S.

** As noted above, the exceptions, which are excluded under (b)(ii) according to the Territory, are the
Virgin Islands Coral Reef monument lands whose perimeters (g directly abut U.S -owned coastlines.
namely. the lands shuming the Hurticane Hole, Coral Bay and Rouad Bay uplands properries.

¥ On this aspect of Virgin Islands submerged lands ownership, current DO! officials and Sccreary
Babbitt appear 1o differ 1o some extent with Prasidont Ford. Secretary Morton and. at least in 1961 and
1975, DOJ. As discussed above, the latter officials stated that the U.S. owned the 1961~ and 1975-
designated fands in the raditional sanse ~ by *tite,” “legal dde” and jn “fee simple.”
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I
I! owned only discrete portions of the St. John coastline in 1974, only submerged lands
¢

within demarcation lines drawn 3 miles seaward from the end paints of each owned
segment qualified as adjacent and remain so today.

i DOI officials disagree with the Virgin Islands about the Jegal significance of the
1975 Proclamation. They believe that (b)(ii), as well as (b)(vii), applied 10 the 1975-
designated lands because the Jands were within the 3-mile belt of U.S.-owned Buck
Island uplands. The fact that President Ford affirmatively reserved the 1975 lands
under (b)(vii), rather than relying on the automatic operation of (b)(ii), did not render
(b)(ii) inapplicable, DOI officials contend. Rather, this simply meant that

! Administration officials were in error in asserring that (b)(vii) was the only available
’ exclusion, causing the President to perform a legally redundant act. DOJ officials
suggest that a lack of modem mapping methods in 1975 might have affected the
Administration’s analysis.

Finally, DOI officials contend that TSLA’s exclusions should be read as
overlapping, not mutually exclusive. They note that the 1961-designated fands
undisputedly qualified for at least two exclusions: (b)(i1), because the 1961
monument lands directly abutted Buck Island, and (b)(xi), which by its terms is the
1961 Buck Island monument. The fact that Congress included the (b)(xi) exclusion
in TSLA, even though the same lands also qualified under (b)(ii), simply reflected
Congress's desire o ensuyre that this U.S. nadonal monument remained in U.S.
hands.

3. GAO's Analysis

i
|
‘,
| a. Pre-T. Ownership and C } of Virgin Isk ubmer, ds
l Under the Antiquities Act

!

Although the recent debate conceming who owns the submerged lands encompassed
by the two monuments for purposes of the Antiquities Act (and whether the 2001
' Proclamations were legally issued under the Act) has focused on the legal effect of
| TSLA, TSLA transferred to the Virgin Islands only such “right, title and interest” as
' the United States held in 1974; it did not create or enhance any such rights.’®
| Accordingly, before evaluating the impacr of TSLA, the necessary starting point in
determining who owns and controls the monument lands today is who owned and
'- controlled them in 1974. This, in tum, requires a determination of the meaning of
the Antiquiries Act’s key terms “‘ownership” and “control.”

Although neither the Act nor its legislative history defines these 1erms, their

% Similarly, it is well seuled that Presidential declaration of lands as a national monument does not
¢reate any new owaership or control rights: the lands must be owned or controlled at the time they are
designated. Sae United Siates v. California, 436 U.S. 32, 40-41 (1978) ("[TThe 1949 ceservation of the
submerged lands and waters for Monumeat purpases (did not]. . . somehow chunge(] the nature of the
Governmant’s claim. . . . (Rleservation . . for a national monument purpose cunnor opecate to escalate
e underlying claim of the United States 10 the land in question.”).
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common meanings®’ indicate that the U.S. both owned and canwolled the Virgin
Islands submerged lands in 1974 through the rights it acquired under the 1916
Conv;ntion. “Ownership” is commonly defined as “[t}he collection of rights
allowing one tw use and enjoy property including the right to convey it to others,”
and “control” means “[t]o exercise power or influence over.™? Under the 1916
Convention, the U.S. acquired all of Denmark’s “temitory, dominion and
sovereignty” in the Virgin [slands’ submerged lands and overlying warers, and these
rights plainly included ownership rights “to use and enjoy* the lands the U.S. had
purchased and to convey the lands to others.”” Acquisition of Denmark’s “dominion
and sovereignty over” the acquired lands also clearly authorized the U.S. to
“exercise power or influence aver” the purchased lands, autharity the U.S. has
exercised over the years through resident I1.S. officials and application of variaus
U.S. Jegal requirements.

Case Jaw spcciﬁcauz addressing ownership and control of submerged lands under
the Antiquities Acr™ reinforces these conclusions, and, in our view, establishes that
the U.S. both owned and controlled the Virgin Islands monument submerged lands
in 1974. The case closest to the present facts™ is the Supreme Court’s 1978 decision
in the long-running United States v. California disputc.’ Similar to the curyent
dispute in the Virgin Islands, California involved a disugreement between the federal

3! Under che so-called “plain mesning” rule. courts interpseting » starute must look first o the literal
language of the acy and agply the words as written if they are plain and unambiguaus. See, e.g.,
Cowan v, Nickles Drilling Co.. 305 U.S. 469, 475 (1992) (“In a starurory consiruction case, the
beginning point must be the language of the statute, and when a statute speaks with clarity as 1o an
issue, judicial inquiry into the statute’s meaning, in all but the most extrsordiowry circumsrances, is
finished.').

8 Black's Law Dictionary (7% ed. 1999) at 330 (conrrol), £131 (ownership).

9 See, e.g., United Srares v. Alaska, 521 U.S. | (1997) (“Ownership of submerged lands - which
carries with it the power to control navigadon, fishing. and other public uses of water - is 3a esscntial
auribute of soversigaty.”) (citation omired).

3 Ses U.S. v. Aluska, nate 53 sbove: S. Rep. Na. 1271, 83 Cong., reprinted in 1954 U.S.C.C.AN. at
2585-87.

3 Case law interpretiag the Antiquities Act is sparse. Although approximately 125 national
monuments have been decared by Presideatial proclamadon (thus requiring U.S. ownership or
conmral), only 4 handful have resulred in coury challenges, and only one of these cases, U.S. v.
California (1978), discussed below, involved a dispute reladng ta the meaning of ownership or conirol
in the context of a nagonal monument designation. The remaining decisions ta date, all uphaldiag the
Presidenrial designations, addressed compliance with other Anriquities Act requiremems, See
generally Note, ~The Climon Natjonal Monuments: Pratecring Ecosystems With The Antiquities Act.”
25 HaRrv. ENVT. L. REv. 535 (2001). The Treasure Salvors decision discussed in note 56 below
invalved 2 second provision of the Antiquities Act, Also requiring U.S. ownesship of control,

% The ather case directly addressing ownership and control under the Anriquities Act is Treasure
Salvors, Inc. v. Unidensified Wrecked and Abandoned Sailing Vessel, 569 F243 330 (5™ Cir. 1978). In
that cuso, the Fifth Circuir held that U.8, ownership and conmol of antural resources embdedded in
submerged lands — us opposed ta ownesship or cantrol of the lands themselves - did not constiture
ownceship and control under § 433 of the Antiquities Act, which prohibits appropriation of aatiquiries
situated oo “lands owned or controlled by the Guvernment of the United Stares.” Cf Unired States v.
Ray, 421 F.2d 16 (5* Cir. 1970) (U.S. “sovereign rights™ short of tes sisaple or other “ownership,” heild
in coral ceefs on ovter cuntineatal shelf off Florida coast. decmed sufficient o warrant injunction
a’gainsx cstablishment of new “Atlantis”; Antiquisies Act not at issuc).

TScc nut: 50 above, United States v. Catifornia, 436 U.S. 32 (1978).
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govemment and the State of California based on President Truman’s 1949
enlargement of 4 national monument off the California coast. The expanded
monument included submerged lands within 3 miles of the California coastling, in an
area where the State was operating a kelp-harvesting program. After passage in
1953 of the Submerged Lands Act (“SLA™),*® which transferred all U.S. “right, title
and interest” in coastal submerged lands within the 3-mile belts 1o the respective
states, California challenged the federal government's continued “dominion™ over
these lands. The Supreme Court ruled thar although the U.S. had held dominion —
and Antquiries Act ownership/control —- in the California disputed Jands ar the time

| the monument was expanded in 1949,% Congress transferred these rights to the Stare
when it enacted the SLA. Thus in addition 10 declaring that Califomia now had
dominion over the submerged lands, the Court in effect nullified the submerged
lands portion of the 1949 Presidential proclamation based on its determunation that
the U.S. no longer “owned or controlled” those lands.

In reaching these conclusions, the Court defined Antiquiries Act ownership/control
and “dominion” by reference to its carlier landmark decision in 1947 in the same
U.S. v. California matrer.”® The 1947 decision had involved an atrempt by the
United States to bar California, as an alleged “rrespasser,” from leasing oil and other
narural resource-extraction rights within the State’s 3-mile belr. The U.S. argued’
that it had both fee simple ownership of al) submerged lands, minerals and “other
things of value” within the belt, as well as “paramount rights” of dominion and
conrol aver these resources.®’ California argued to the contrary, asserting that it
was the “awner” of the resources based on sovereign rights the State held before
being admitted ta the Union. The Court denied California’s ownership claim, was
silent on the United States’ fee simple claim, and held that California was a
*“trespasser” within its own 3-mile belt because the U.S. had “paramount rights in,
and full dominion and power over, the lands, minerals and other things underlying
the Pacific Ocean” inside the beit.* The source of this U.S. “dominion and control”
was the federal government's constitutional power to direct the national defense and
foreign affairs, power which the Court ruled included the right to appropriate all
natural resources adjacent to the nation's coastline. %

M43 U.5.C. §§ 1301 ¢r seq. The SLA was the madel for TSLA two decades later, as discussed in note
77 below, byt the categories of submerged lands excluded from wransfer by each satute wese different.
W Sge, e.g.. 436 WU.S. at 36 (“There can be no serious question . . . that the President ia 1949 had power
under the Antiquities Act 1o reserve the submerged Jands and waters . ., as a nauonal monument, since
they were then ‘controlled by the Government of the United States.'”" ).

‘ % Unired Stares v. California, 332 U.S. 19 (1947).

S fd. 9122-23.

82 United States v. California, 332 U.S. 804, 505 (1947) (Order and Decree); 332 U.S. at 38-39 (“the
Federal Governmens rather than the stale has paramaount rights in and power uver that [three-mile] bels,
an incident 1o which is full dominion over the resources of the sail under thay water area, including
oil.”").

% As the Coun stated, “[1]he three-mile rule is but a recognition of the necessity that & goverament
next o the sea must be able to protect jtself from daagers invident o its location. Tt must have powers
of dominion and regulanon in the interest of its reveuues, its health, and the security of its paople from
wars waged on or 100 near its ¢oasts. And insofar as the naton asserts its rights under interutional
law, whatever 0f value may be discovered in the 3eas next (o its shores and within irs protecsive belr,
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Having descnbed these U.S. righrs as articulated in its 1947 decision, the 1978
California Court went on 1a find that Congress had enacted the SLA precisely to
“undo the effect of this Court’s 1947 decision . . ."** Quoting the Antiguities Act’s
ownership-or-control requirement and the language of the SLA, the Court concluded
that the SLA had “wransferred [U.S.] title to and ownership of” the submerged lands
and waters to California, along with the ‘right and power to manage, administer,
lease, develop, and use’ them.”* The Court therefore held that under the SLA,
California, not the U.S., had “dominion™ and, at least implicitly, Antiquities Act
ownership/control over the submerged lands within the expanded monurnent.

This California analysis bolsters our concinsion that at the time of TSLA’s
enacrment in 1974, the United States both “owned™ and “controlled” the Virgin
Islands submerged lands for purposes of the Antiquiries Act. With respect to
“control,” the U.S, acquired the lands under the 1916 Convention in its sovereign
capacity and held the same type of dominion and control rights in these lands as it
held in the California submerged lands prior to the SLA. Although as a territory, the
U.S. Virgin Islands stood (and still stands) in a somewhat different relationship 10
the federal government than does a state, the U.S. exercised national defense and
foreign affairs powers and responsibilities regarding the Virgin Islands as it did
regarding Califomia in U.S. v. California® The 2000 DOJ legal opinion relied upon
by Secretary Babbitt in recommending the 2001 Proclamations also suppons this
conclusion. Based largely on California, the 2000 DOJ QOpinion determined that
because the federal gavernment currently exercises sovercign dominion and
“paramount rights” over coral reefs off the coast of Hawaii %s_; covered by the SLA,
it “controls” those lands for purposes of the Antiquities Act.

California also reinforces our conclusion that the U.S. “owned" the Virgin Islands
submerged lands for purposes of the Antiquities Act in 1974, and in fact owned them
ar least as of 1963 with the passage of the 1963 Act (authorizing DOI conveyance of
U.S. tide in submerged lands to the territorial governments). California indicates
that U.S. “ownership” can be evidenced by a statute thar, like the SLA, establishes or
confirmas “title” and “proprietary rights of ownership” in the United States, before

will most aaturally be appropriated for its use.” Jd. ar 35. Usiag the ownership/control terminology of
the Antiquitivs Act, the Court also ruled that the government’s "assertion of nadoaal dominion™ had
effected an “agquisition, as it were. of thc three-mile belt,” which the U.S. had “pratect{ed) and
coqtrolfled] . . . [as] a function of aadounal external sovercignry.” Id, st 33-34 (emphasis added).
¥ 14. at 37 (eenphasis sdded). Sec also Texas v. Sec’y of the Intarior, 580 F. Supp. 1197, 1200.01
(E.D. Tex. 1984) (states’ unsuccessful challeage in 1947 California decision and two 1950 decisions,
ta U.S. assemion of rights in mineral resources within states’ 3-mile coastal belts, prompred “political
solution™ of SLA in 1953).
4 332 U.S. a1 40, quoting the SLA, 43 U.S.C. § 1311(a)(emphasis added). See also id. at 37 (SLA
“ransferred dominion over”' submerged lands within 3 miles of Califormia coust), 41 (“{W]le hold that,
by uperation uf the {SLA], the Government's proprietary and sdminisoative interests in these areus
?‘:ssed 1o the State of California in 1953."").

The U.S. Virgin Islands is an unincorporated temritory of the United Sutes, bur is vened like a stats
in 3 number of respects. Sce West Indian Co. v. Gov'r of the Virgin Islands (“WICO"), note 6 sbove,

844 F.2d ut 1016, n.15, 1019,
%7 See 2000 DOY Opinivn at 3-3.
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i

)

transferring those rights 10 the states.®® Thar these rights are ownership rights is

f made clear by the Supreme Court's decision in Alabama v. Texas, issued short y

| after the SLA's enactment.* In upholding the constitutionality of the SLA, the
Court ruled in Alabama that submerged lands within the U.S. coastal 3-mile belt

: “belongfed]” to the federal government under the Constitution's Property Clause, ®
and thus could be “dispose[d] of”” and “regulate{d]” by Congress under the SLA.”

In the case of the Virgin Islands, SLA-like evidence of ownership was provided by
the 1963 Act, passed more than a decade before TSLA. Using language identical to
the SLA, the 1963 Acrt authorized DOI to wransfer 1o the Virgin Islands and the other
tenitorics all U.S. “right, title or interest” and “proprietary rights of pwnership” in
submerged lands within their coastal 3-mile belts.”® Because DOI could not transfer
what 1t did not have, the U.S, must have had title and ownership rights in the Virgin
Islands submerged lands as of 1963, a reading confirmed by the Senate committee
reporting on TSLA a decade later.” Indeed, the 1963 Act’s text, legislative history,
! and controlling case law demonstrate that the federal govemment owned the Virgin
Islands submerged lands even in the “convenuonal sense” - by fec simple title - and

| “ See332 US. at 40, quoting the SLA, 43 U.S.C. § 1311(3); see afso id. ar § 1314(). Other cases

l' involving SLA ttle to submerged lands likewise characrerize the lands as “owned.” See, eg., United

‘ States v. Alaska, 422 U.S. 184, 187 (1975) "By [the SLA], Congress effccrively coafirmed 1 the
Srates the ownership of submerged lands within three aules of their coastlines.”)(emphasis added);
Alabama v. DOI, 84 F.3d 410, 412 (11* Cir. 1996) (citing the SLA., court slaics that “[cloastal states

} own submerped lands adjoining their consts cxwending seaward three miles.”) (emphasix added).

i ¥ alabama v. Texas, 347 U.S. 272 (1954) (per curiam).

l ™ The Property Clause pruvides that “{t}he Congress shall have Power to dispose of and make all

! needful Rules and Regulations respecting the Territory or other Property belonging 10 the Unitod States
... U.S. Const., are. IV, § 3, cl, 2 (emphasis added).

| " Yt is clear chat the U.S. owaed the submerged lands within coastal states' 3-mile belts no later than

i the SLA's enactment in 1953, Before the SLA was enacred, Justice Frankfurter, dissenting in the

i Supreme Couwt's 1947 decision in California, believed the U.S. lacked any “property” rights ac ail in

California’s 3-mile belr, an clement he believed wus a prerequisite to the federal government's trespass

chim agaiast Califomia. Congress could cure this deficiency, according (o Justice Frankfurter, by

eaacting & stanie ¢srablishing “fr)ights of ownership” and “proprictary imerests” sufficicat o bring the

submerged lands under the Property Clause. U.S. v. California (1947), 332 U.S. at 43-45. Congress

then enacted the SLA, which iacluded such provisions. aod the Supreme Court promptly upheld thege

provisions under the Property Clausc in Alabama v. Texas.

The U.S. may have owned these coastal submerged lands even before the SLA, by virtue of its
yeneral sovereign rights over the lands. The Supreme Coure 50 indicated in a 1980 decision in U.S, v.
California, see 447 U.S. |, where the Cowrt stated that “{iJn 1947 [before (Be SLA], this Court decreed
that the Uaited Stares gwped ull submerged lands exianding seaward of the ordinary low-water mark
on the California coast. . . When Congress enacted the [SLA), the Unired Stazes, in effect, quitclaimed
: ta Calitornis whatever inwrest the Federal Government may have had™ in those lands. /d. at 3
. (cmphasis added). The Court’s 1978 California decision, and 5 carlier ruling in Aladama v. Texus
upholding the SLA as constitutional under the Property Clause. aiso suggest that the U.S. owned tha
submerged lands by virtue of its geaeral savereign rights.

2 Compare SLA, 45 US.C. §§ 1311(s), 1311(b)(1). 1312-14, wirk 1963 Act, Secs. 1(1), (e)(repealed)

(emphasis added).

” The TSLA Senate Report chucacterized the swtus of U.S. rerritorial submerged lands vnder the 1963
AGT A3 being “uwncd™ by W Unitea Suates. See S, Rep. No. 93-1152, 93d Cong. 2d Sass. (1974) at 2.
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even though the lands were held in the “public trust.”™ As the broadest property
interest allowed by law, fee simple title certainly would appear to qualify as
“ownership” under the Antiquities Act. Thar “public trust” submerged lands may be
“owned” for Antiquities Act purposes also follows from the fundamental intent of
the Act, which is 1o authorize the federal government, acting as a public ousice, (o
designate U.S. lands as national monuments in order to protect their historic or
scientific value. DOJ’s 2000 Opinion explicitly recognizes the original (1961) Buck
Island monument as an example of such a U.S.~“owned” public-trust national
menument.” In sum, at least upon enactment of the 1963 Act, if not earlier, the
United States owned the Virgin Islunds’ 3-mile belt coastal submerged lands for
purposes of the Antiquities Act.”

™ Firss, the 1963 Act’s use of the term “title'” — commonly defined as “{tjhe union of all elements (ax
ownership, possession, and custody) constimting the Icgal right to control and dispose of property” —
suggests fee simple ownership. See Black’s Law Dictionary (7* ed. (999) at 1493 (emphasis addcd).

Second, fee simple title is reflected in the 1963 Act’s special procedures for ransterring title.
DOI was required to make & higher sbowing of “necessity” when convaying U.S. “title,” as opposed to
other property rights, andd was required 10 provide broad newspaper nofice of the proposed tranyfer
specifying the parnies w “the proposed contract of conveyaace” and the “purchase price™ for the fands
being conveyed. 1963 Act Scey. 1(b), 1(c). 1(e), 77 Stut. 338 (repealed). These steps are indicia of
rraditional tile being transferred fo a traditional entity (3 private dhird party) by tmditonal means (a
contract requiring payment of x purchase price).

Third, the legislarive history of the 1963 Act makas clear thal the reporting commicees
belicved full and complete title must be xvailable for transfer ta the territories. They reasoned that this
would enable the rerritoricy to then offer full title to private developers, as an incentive (o purchase and
reclaim (fill in) the coastal submerged lands, and thereby reduce population deasity snd facilitaie
economic development. DO, among others, supported this view. See, e.g., S. Rep. No. 589, 86®
Cong. 1" Sess. (1963) ax 3-4 (“There is [currently] . . . no means by whick the territarial governments
can be encouraged cither 10 develop these lands themselves or 10 persuada others to da so. There is no
incentive 10 reclaim fand which the territorial governmenis all sorely need and which could, in any
instances, be filled at a reasonable cost . . . .Wimesses before the comminee presentcd convinciag
testimany that certaia fracts of submerged areas offered attractive economic development possibilicies
afier filling. if title 1o the 1ands could be transferred to the affected territory.”); H.R, Rep. No. 1827,
87® Cong. 2d Sess. (1962) at 8 (DOI, commenting on carlier hill allowing transfer of control but not
title. styed: Tt would aot do enouph. . . [W)e are persuaded thar uaiess nitle to the submerged lands is
aansferred 1o those governments, the areas will not be developed o their fullest potential. . . .[TThe
scarcity of land will increasingly compel the creation of new land areas by filling. . . Absent a
coaveyance of title, neither the rerritorial govemments nor private parties holding interests from them
can be expected to invast the substantial amounts necessary (o dovelop and use these filled araas to
their fullest extent.’’).

Fourth, in tha WICO decision, sce nate 66 above, which is conrolling law in the Virgin
Islands, the Third Circuit found that the U.S. and the Virgin Islands held successive fee simple title 10
coastal submerged Jands in the U.S. Virgin Islands, io parncular, submerged lunds in St, Thomas
Harbor. The cowr detcrmined that originally, “the Unitad Stares held title to the submerged lands
surrounding the Virgin Islaads™ in 1972, whea the 1963 Act was in effect. After U.S. titls to St.
Thomas Harbor submerged lands was transferred 1o the Territory under TSLA (because none of
TSLA’3 exclusions applied), the court upheld the Territary's agreement to re<convey the lands o 3
privare developer for reclamation. The court rejected the argument that because the Territory owned
the lands in “public rrust” under TSLA, they could not be conveyed in fee simpie to a third party.

7 See 2000 DOJ Opinion at 10.

" The U.S. may have owned the Virgin Islands submerged lands even before the 1963 Act, just as it
may have owned coastal state submerged lands even before the SLA in 1953, sce nowe 71 above. In
commenting un the Arart 1Yel Buek I1sland proclamation, DOY stated that the U.S. held “legai title” 10
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b. Effect of TSLA on Qwnership and Contrgl pf Virmn [slands
Submerged Lands

The plain and unambiguous language of TSLA, which was modeled on the SLA,”
makes clear that unless the Virgin Islands submerged lands were excluded from
ransfer or subject to other “valid existing rights,” the lands were automatically
conveyed to the Virgin Islands under the Supreme Court’s California anal 7gsis. The
case law provides examples of such TSLA transfers 10 the Virgin Islands.

In our opinion, all or virtually all of the submerged lands encompassed by the rwa
monuments at issue are covered by one or more of TSLA’s exclusions.
Accordingly, we conclude that the U.S. retained its “right, tiue, and interest” ~
including Antiquities Act ownership and control — in these lands upon TSLA’s
enactment in 1974, and continues to hold these rights today. The only potential
exception js the 1,185-marine acre “finger” of submerged lands and waters off the
coast of St. John, which may be included in the Virgin Islands Coral Reef
monument; we do not believe these lands qualified for any exclusion and so

i conclude thar they were transferred 1o the Virgin Islands under TSLA.”

As a threshold marter, we disagree with the Virgin Islands’ contention that TSLA's
exclusions are mutually exclusive and that only certain exclusions (which do not
cover the lands disputed here) can apply to a given set of submerged lands.
Although we agree that statutory language pencrally should be interpreted so as not
1o render portions of a statute superfluous, this gencral rule is inapplicable where the
plain meaning of statutory Janguage dictates otherwise.”® Here, TSLA’s plain

] meaning does dictate otherwise, because a number of the same parcels of Virgin

the proposed monument lands, 3 conclusion it affirmed ia its 2000 Opinfon. The Senats commitice
reporting on the 1963 Act likewisc undcrstood thag the U.S. already owned the Virgin Islands
submerged lands; this was the impers for the Act's suthorization of DOI to wansfer U.S. ownership w
the Territory. See S. Rep. No. 589, 88" Cong. 1* Sess. (1963) at 3 (discussed at note 45 above).

" TSLA was modeled on the SLA ond adopted the language of the SLA’s Key provisions, except that
the cavegories of submerged lands excluded from transfer differed beeween the rwo stawres. See, ¢.x.,

. Marx v. Gov't of Guam, 866 F.2d 294, 300 (9" Cir. 1989) (“Congress modeled [TSLA] after a similar
i statute giving coastal stares contral uver lands witkin three miles of shore . . . the Submerged Lands
Act’"); 120 Cong. Rec. 6956-57 (March 18, 1974) (statements of TSLA co-sponsers Del. de Lugo.
Rep. Burton and Rep. Clausen).

| ™ See, e.g., WICO, note 66 above (St Thomas Harbor lands transferred to Virgin Islaads upon
cnactment of TSLA, although cextain lands remained subjecr 10 developer’s existing pre-1916
Convention rights): Club Commanche, Inc., note 6 above; Marx v. Gov's of Guam. 866 F.2d 294, 300
(9 Cir. 1989) (“the plain language of [TSLA] conveys w Guam broad dirle and conmol over its
submerged lunds™); Alexander Hamilion Life Ins. Co. v. Gov’s of the Virgin Islands, 757 F.2d 534 (3d
Cir. 1983) (upbolding Viegin Islands’ claim 1o majority of dispuied submerged lands by operation of
TSLA): Sunken Treasure, Inc. v. Gov't of the Virgtn Islandy, 857 F. Supp. 1129 (D.V 1. 1994)
(submerged lands within St. Croix's 3-mile belt belong v Virgin Islands). .

™ The only potentially applicable cxclusion for these Iands is TSLA (b)(ii), for submerged lands
adjacent 1o U.S.-uwned uplands. Based oo our understanding of ths resufts of DOI's 1999-2000 TSLA
title search and mapping etforts. the St. John uplonds which these submerged lands abut were not U S.-
owaed in 1974, and thus the lands ounsferred 1o the Virgin (slands under TSLA.

% See 2A Sutheriand Statures and Stetutory Conseruction (6% ed. 2000) § 46.6.
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Islands submerged lands necessarily fall under more than one exclusion. For
example, the 1961 Buck Island monument lands and the Virgin Lslands National
Park lands, excluded by name in (b)(xi) and (b)(x), are also necessarily excluded by
(b)(vi), covering lands previously reserved as national monuments and parks. In
addirion, the 1961 Buck Island monument lands specified by (b)(xi) are also clearly
covered by (b)(ii), excluding submerged lands adjacent to U.S.-owned uplands,
because the U.S. owned Buck Island in its entirety and the submerged lands directly
abutted the coastline.

In addition, carried to its Jogical conclusion, the Territory’s argument that only one
TSLA exclusion can apply 1o a given area of submerged lands conflicts with the
Territory’s own apparent acknowledgment of the validity of the 1975 Proclamation.
That proclamation, which enlarged the Buck Island monument, relied on TSLA
(b)(vii) authorizing reservation of submerged lands prior to February 3, 1975. Yet
under the Virgin Islands’ “mutually exclusive” argument, as we understand it, all
submerged lands in the area of Buck Island had to ejther be excluded under (b)(xi)
(the Buck Island-specific exclusion) or not at all. Because the 1975 lands could not
qualify under (b)(x1) (the exclusion covered just the Buck Island monument lands
designated in 1961), the lands would have transterred 10 the Virgin Islands and thus
would not have been owned or controlled by the U.S. in 1978, rendering the 1975
Proclamation in conflict with the Antiquities Act. We do not believe this is a
sensible result and the Territory appears to agree.

In any event, TSLA’s legislative histary indicates that Congress was aware of the
overlapping nature of the exclusions and intended this effect. Reflecting the practical
realities of legislative drafting and the fact that most of the exclusions had originally
been drafied as part of the 1963 Acr, the exclusions remained essentially as written
when inserted 10 years later into the TSLA bills. Congress then added somewhat
duplicarive exclusions, somertimes as a conscious “safety net.” For example, the
(b)(vii) exclusion was added to TSLA at DOI’s suggestion, 10 permit reservation of
any submerged lands within 120 days of cnactment. As DOI explained, (b)(vii) was
“desirable, in the event that the first six exceptions are insufficient to proiect fully
the Federal interest.”® Furthermore, even though the House committee reporting on
TSLA was advised that (b)(vi), exempting existing national monuments and parks,
also would cover “the reefs around Buck Island, off the coast of St. Croix,” the
commiree nevertheless added (b)(xi), which covered the identical Buck Island
monument lands.*? In sum, we believe the TSLA exclusians are properly interpreted
as overlapping rather than as mutually exclusive.

Having concluded that TSLA’s exclusions are overlapping, the next issue is whether
the Buck Island and Virgin Islands Coral Reef monument lands qualify for one or
more of the exclusions. It is undisputed that certain of the 1961-, 1975- and 2001~

! 1 R. Rep. Na. 1827, 87™ Cong. 29 Sess. (1962) at 21.
& sl 3¢ 10 (DO! counent).
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designated lands are excluded.®® As 1o the remaining 2001-designated lands (the
vast majority of the 30,000 acres), we agree with DOI officials’ position that these
constitute submerged lands adjacent to U.S.-owned uplands under the meaning of
(b)(i1). TSLA does not define the pivoral term “adjacent,” which is commonly

! defined as “lying near or close to but not necessarily touching.”** The legislative
history confirms that for TSLA purposes, submerged lands are adjacent 10 U.S.
uplands if they are inside the 3-mile coastal belts and within U.S.-owned coastline
boundaries. The Scnate Report accompanying TSLA quotes with approval a DOJ
explanation that the act would give the territorial govemments “title to the . . . lands

beneath the 3-mile ternitorial sea adjacent o those territorjes, with exceptions,"“ and

one of TSLA’s sponsors, Delegate de Lugo of the Virgin Islands, confirmed this
interpretation’® during debate. ® Similarly, TSLA's predecessor, the 1963 Act, had
autharized DOI to convey U.S. interests in “submerged lands . . . in or adjaceny (0"
the temmitonies, and defined these submerged lands as all lands “seaward fo a line
ee geo ic miles distant tfrom the coastlines™ of the territaries — again,

equating “adjacent” submerged lands with all lands within the 3-mile belts.?® Thus
“adjacent” in (b)(ii) refers 1o the lands cavered by TSLA itself ~ all lands within the
' territories’ 3-mile belts ~ provided that they abutted U.S.-owned uplands in 1974,

¥ These excluded monument lands are: (1) the submerged lands within the original Buck Island

monument (covered under (b)(xi) expressly identifying these lands and. in DO! orficials’ and our view,

under (b)(ii) for submerged lands adjacent ta U.S.-owned uplands); (2) the submerged lands added 10

( the Buck Island monument by the 1975 Proclamation (covered under (b)(vit) allowiag rescrvation

| prior to February 3, 1975 and, in DOI officials’ and wwr view, under (b)(ii)); and (3) the 2001-

' designated submerged lands adjacent to the Hurricane Hole, Coral Bay and Round Bay areas within

the new Virgia Islynds Coral Reef montiment (covered under (b)(ii)).

% Black's Law Dictionary (7 od. 1999) a1 42.

% §. Rep. No. 93-1152, 93d Cong. 2d Sess. (1974) a1 3 (emphasis added).

* Delcgate de Lugo explained that TSLA would convey submerged lands “seaward to 8 linc 3

geographical miles distant from the [territories’) coastlines,” “caabl(ing} the residents free use of

i submerged lands adjaceq] o their coastlines . . .." March 27, 1973 Cong. Rec. at E18355 (emphasis
added).

¥ [t has been suggested that the scope of (b)(ii) “adjacency” is unclcar because a specific wording

change proposed in some of the early TSLA bills was not adopted in the final vramute. We disagree. On

behalf of the Department of Defease (DOD), the Navy commented on three bills in which (b)(ii)

excluded all lunds adjacent 10 property vwned by the United Stawes above the line of mean high tide,”

rather than as in the eaacted version, “all submerped lands adjacent 1o property owned by the United

States above the linc of mean high tide.” See H.R. Rep. No. 93-002, 93 Cong. 2d Sess. (1974) at5-7,

commendng on H.R. 4696, H.R. 6135 and H.R. 6775. Ta clarify that it was the sdjacent “propenty” in

{b)(ti) which was sbave high tide, not the (submerged) “lands,” DOD proposed that “which is” be

inserted before “above the linc of mean high tide.” Instead, to the same effect, the word “submerged™

was inserted into (b)(ii) (and into the other TSLA exclusions). Thus DOD’s suggastion was adopred in

substance, although aat in precise focm. as confirmed by DOD’s dropping this suggestion in ity next

rouad of communts after the word “submerged” had been added. See S. Rep. No. 93-1152, 934 Cong.

2d Sess. (1974) at 5-6, commenting on H.R. 11539,

121963 Act, 77 Stat. 338, Sec. 1(a) (repealed) (emphasis added).

¥ 11 has been suggested that e U.S. might now atempt 1o expand the uaiverse of (b)(ii) submerged

lands in the Virgin lslands by purchasing additional “sdjacent” uplands. The terms of TSLA and its

legislative history, however, indicate that (d)(ii) lands were “locked in” upon TSLA’S enactmeat in

1974. Under 48 U.S.C. §§ 1705 (d) and () of TSLA, DOI is authorized to s¢ll ar atherwise ransfer

U.S. tide and rights in individuul submerged Jands excluded under (b)(ii). The legislalive bistory

explaias thut this authority wits provided so that the U.S. could divese jtself of submerged lands it “no
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; Consistent with this TSLA legislative history, the case law on submerged lands uses
the term “adjacent,” and the related term “marginal sea,” 1o refer 10 all lands and
waters within the coastal 3-mile belts,”® incloding, in the case of islands, individual
belis around each island.”® The cases also indicate that the 3-mile belt is to be

| bounded by the end points of the relevant adjacent uplands, ro account for the
situation where the U.S. owns only discrete portions of a coastline.” Applying this
legislative history and case law to the results of DOI’s recent TSLA tide search and
mapping efforts, we conclude that the 2001-desiganted lands are “adjacent” to U.S.-
owned uplands under TSLA (b)(ii) and thus the U.S. has retaincd its Autiquitics Act
ownership and conmrol. The 2001 lands appear to be both within the 3-mile belts of
Buck Island and St. John, and where the U.S. owned only discrets portions of the
coastline on St. John, within end-point boundaries of those U.S.-owned coastal
uplands.

l We believe the Territory’s contrary interpretation of (b)(i1) is inconsistent with the

statute’s language, history and casc law. First, the Territory’s contention that the

‘ relevant boundary for TSLA adjacency purposes is the Antiquities Act (national
monument) perimeter would insert Anriquities Act requirements into TSLA. Asa

' practical maner, this reading would have required President Ford to “over-declare”

j as national monument lands gl! TSLA (b)(ii) adjacent lands in the Virgin Islands by

! the February 3, 1975 (b)(vii) deadline, to ensure the availability of any of these lands

; for future designation under the Antiquities Act. Aliematively, President Clinton

! would have had to re-declare in 2001, as part of the Buck Island monument, the

same submerged lands that had already been declared by Presidents Kennedy and.

Ford in 1961 and 1975. Neither of these results is compelled by statute, past

administrative practice or logic.” Rather, we believe Presidents are authorized to do

longer needed,” such as “Jand adjacent to Federal [uplaod] property holdiags . . . when such holdings
are themselves disposed of by the United States as excess or sucplus properry.” H.R. Rep. Na. 1827,
87* Cong. 2d Sess. (1962) at {0 (DOY commeny). Such DO! autharity would have been unnecessary if
the U.S. was auromatically divesied of its ownership/control of (b)(ii) submerged lands whenever it
divested its ownership of adjacent uplands. Thus ance the univarse of (b)(ii)-cavered lands was
established in 1974, it did oot increase or decrcase, meaning that even if the U.S. were to purchase
sdditional Virgin Islands coastal uplands wday, it wauld not incraasa the federal govermnment's
inventory of (b)(ii) submerged lands. -

% See, 4.p., United Stares v. Maine, 420 U.S. 515, 520 (1975); Alabama v. DOI. 84 F.3d 410,412 (11*
Cir. 1996); Unired Srates v. California, 381 U.S. 139, 178 (1965) (Black, J.. dissenting on othcr
grounds). The only reported cnse specifically arising under the TSLA (b)(ii) exclusian does not
addrcss the meaning of “adjacent” bul instcad focuses on whether the yplands were U.S.-owaed. See
Cov't of Guam v. Unired Srares, 179 F.2d 630, 640 (9" Cir. 1999),

: " See, o.g., Unived Stuses v. Quemencr, 789 F.2d 145 (24 Cir. 1986).

!  See, e.g., U.S. v. California, note 62 abave, 332 U.S. at 805 (1947 Qrder snd Docree).

% When Presidenas expand exisong national moonuments under the Anriquities Ace, their geaeral
practice has been to designate only the Iands being added to the monument, rather than re-declaring all
of the lacds constitutiog the capanded monument. When President Ford expanded the Buck Island
monumens in the 1975 Proclamation, for sxample, he identified just the latinude and Jongiwde of the
newly added 30 acres, not the 30 acres plus the Iands designated by the 1961 Proclamation. Aa
adminisuanive paitern of practice developed in implamenting 4 statute, which Congress does sot

-21- B.287626
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as they have done here, namely, to declare subsets of (b)(ii) lands as national
monuments from time to time, if and to the extent that they meet the remaining
Antiquities Act criteria. As a relared matter, we see no legal problem arising from
the fact that DOI did not identify the universe of (b)(ii) submerged lands in the
Virgin Islands undil issuance of its November 2000 TSLA jurisdictional maps.
TSLA imposes no obligation on the United States to list or otherwise identify which
specific lands qualify as “adjacent” under (b)(ii).

We also disagree with the Territory’s contention that because the 2001-designated
lands purportedly “do not differ in character” from the lands designated in the 1975
Proclamartion, they, like the 1975 lands, allegediy had to be reserved under (b)(vii)
by Pebruary 3, 1975. First, we believe the 1975 Proclamation's citation of (b)(vii)
may well reflect understandable caution by the officials involved, given the lack of
experience at that time under TSLA (the statute had been enacted just a faw months
! before). The acreage being added had been omitted once before from a monument
designation, in the 1961 Proclamation, and thus officials may have wanted 1o ensure
that the same ornission did not occur again. In addition, time was short — it appears
that DOI did not formally advise the President of ity recommendation to add the
lands unti] less than two weeks before the (b)(vii) deadline. Thus ¢ven assuming the
officials believed (corxectly, in our view) that (b)(ii) applied automatically, they may
have decided to err on the side of caution by invoking the *‘failsafe” (b)(vii)
exclusion as well. Altemadvely, even if the officials believed that (b)(vii) was the
only legally applicable exclusion — an error in our view ~ thas was, at most, a

| harmless error, because more than one TSLA exclusion can apply to the same set of
submersged lands. In any event, the 1975 Proclamation is not dispositive on what
grounds exist for U.S. ownership or control. The Antiquiries Act requires that there
be U.S. ownership or control, but it does not require that the basis for this owaership
or control be specified in the proclamation.

Finally, contrary to the positon of the Virain Islands, we do not believe that
interpreting TSLA’s exclusions to apply to the 2001-designated {ands would
underminc Congress's intent in enacting the statute. The plain language of the
staue, which is deemed the best evidence of legislative intent, together with the
legislanve history and case law, clearly show that the 2001 lands are excluded under
(b)(id). Moreover, while the principal purpose of TSLA was to provide the territories
with greater autonomy, by transteming ownership and control over their coastal

! submerged lands to the local governments, Congress was careful to preserve the
federal government's interests while accomplishing this goal. TSLA's wholesale
exclusion of multiple categories of submerged lands was onc method of preserving
U.S. interests, as DOI explained during the drafting process.” The (b)(vi), (b)(x)
and (b)(xi) exclusions, for example, covering national monumcnts and parks in

overrule by subsequent legislation, can be taken as Congressional acquicsecnee in the practice. See 2B
Sutherland Statutes and Stararory Construction (6™ =d. 2000) § 49.10.

» See S. Rep. No. 93-1152, 93d Cong. 2d Sass. (1974) at 4 (“Secuon {(b)i-xi of this bill (the full set of
TSLA (b)(i)-(b)(xi) cxclusions] appears adequate ta excrapt from wansfer lands aad minerals necessary
w prowget the nantonal inwrest .. ..70).
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general and o locations in particular, preserved U.S. interests in protecting the
narion’s historic, scientific and scenic resources. The more general exclusions, such
as (b)(ii) (adjacent submerged lands) and (b)(vii) (submerged lands reserved within
120 days of enactment), also prorected U.S. interests because they created 4 safety
net in the event the other exceptions prove msufficient.

Congress’s intent to preserve federal interests also was reflected, even as 1o the
submerged lands conveyed to the territories, in TSLA's ratention of the “paramount”
U.S. constitutional powers over commerce, navigation, national defense and
intermanonal affairs. Courts have interpreted identical language in the SLA as
permitting concurrent, and even preemplive, U.S. regulation of fishing and
anchorage within states’ 3-mile coastal belts.” Thus even if the submerged lands
disputed here had been conveyed to the Virgin Islands under TSLA, the Territory
would not necessarily have camplete, or even significant, control over fishing and
anchorage in these areas. We believe this reading of the TSLA exclusions and other
limiting provisions gives them the effect Congress intended, without frustrating rhe
rmore global aims of the starure.*

In sum, we conclude that the uplands and submerged lands encompassed by Buck
Island Reef National Monument and Virgin Islands Coral Reef National Monument,
with the exception of the “finger” of submerged lands off the coast of St. John, are
both awned and conrrolled by the United States for purposes of the Antiquities Act.

November 15, 2002

¥ See, ¢.g.. Douylas v. Seacoast Products, Inc., 431 U.S. 265 (1977): Barber v. Hawaii, 42 F.3d 1185
9" Cir. 1994); Murphy v. Dep't of Narural Resources, 837 F. Supp. 1217 (S.D. Fla. 1993).

It has alsa been suggested that the Virgin Islands Government owns and controls the Buck Island
monument lands by virtue of the 2001 Buck Island Proclamation’s alleged conflict with the 1961
Virgin Islands legislaion. Specifically, it is suggested that: (3) the Virgin [slands’ 1961 legislatve
selinquishment of “control” over Buck Island momunent lands was canditioned on U.S, presscvation of
“existing” fishing and other uses widhin the monument; (b) this condidon allegedly was violated by the
2001 Buyck Isdand Proclamatioa’s fishing ban and anchorage limitations; (c) control of the lands
therefore allegedly reverted to the Virgin Islands; and (d) ownership of the lunds thea allegedly
transferred to the Visgin Islands under TSLA's conveyance of Virgia Lilands-"controlled™ property.

We disagres with this position. First, the vast majority of Buck [sland monument lands, as
cusrently designated, were not covered by the 1961 Virgin Islands legislauon. Second, as 1o the
covered {ands (those designated by the 1961 Proclamarion), this argumear assumes that the 1961
fishing meshods still “exist”’ wday, a view dispured by DOJ. Third, it assumex that TSLA applies
retruactively, contrary to general statutory construction principles. Finally, sven if these ather
srguments ware correct, the Virgin Islands stll would not owa or conuof the submerged lands next to
Buck Island. As discussed above, under the 1936 Act. the Virgin Islands never had, and thus never
selinquished, control over the Buck Isiand submerged lands, becanse the 19368 Act pertained only w
uplands. Given thm fishing and boating occurs primanily in the Buck Island marine aress, not on Buck
Isiand dry lond, we belisva this argument would not resolve the roported concerns of resideats now
secking 10 preserve theae uses within the monument boundaries.

-23- B-287626
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- ENCLOSURE 3

‘Pro'da_mati;in'fsss of Ianuary 17 '2_001 o ,
Establishment of the Virgin Islands Coral Reef Natonal

. " By the President of the United States of America =
A ,i,’;m'dau'mﬁqn . e

The Virgin.Islands Coral Réef Natianal Monumeat,”in the submerged lands
off the island aof St. Jolin in'the U.S, Visgin Ialsnds, contains all the elements
of a Caribbean iropical marine: ecosystem. This. designation Burthers the -
protection af the scientific objects’ included in the Virgin Islands National .
Park, ceated in 3956 and expanded in' 1962. The biological commimities '
of the mogument live in 3 fragile, interdapendent relationshap 4hd ‘include
habitats pssential for sustaining apé,enhancing the tropical marine ecosysiam:
mangroves;: sea grass. beds, coral’ reefs;. octacoral hardbottom, sand commu- -
nities, shalow mud aad fing sediment Babitat, and algal plains. Fhe fishery :
habitats, deepat coral reefs;.dctocordl -Bardbottom,. and algal pldinsiof the
monuinent: arg, all objects of -scientific intarest and ‘essagtial te" the long--
term sustenancs of the cropzr;’azlgz}a:;i'x;e ecgsystem, . .l b oL
The monument is’ within'.fhe Virgin Jalaads, which lie at the heart of the -
ibsplar garibhe'jah:bibﬁé'} :&igs'? ;asﬁnﬁve' of the Lfsm'A:fuem big-
'geographic, province. The:i -of St. [ghn rises fram a platfofii-thag.extends -
sevur.if mﬂol:fxom abare before phmgixgg to the abyssal £=pth§_:o'3' the Anegada -
tough w0 the south and the: Puerro Rican trench’ to' the northy, ‘the deepest
part of thé' Atlantic Ocaan.. This pjatform contains a multituda:of species:
that exist in a delicatg. balance, interlinked through complex relationships
that have develaped over tens of thousazidy of years,. &, ' . 4. "7
.As.pare of thig i.::lpcmm ecosystem, the monwnent contains biplogical objects
‘inejuding several threatened: and endangered speciesé which' farage, breed,
nest,” rest,. or .calve -in the waters.' Humpbeck whales, -pilot: whales, four.
species of dolphins, hrown pelicans, roseate terns, least terns, and the
hawksbill, leatherback, and' green sea rurles. all use postions of the manu-
ment. Countless species of reef fish, invertebrates, and plants utilize these
submerged lands during their lives, and over 25 species of sea ‘hirds feed
in ‘the waters. Between the nearshore nursery habitats and the shelf adge
spawning gites-in the moaument are habitats that play essential roles during
specific developmsntal stages of reef-associated specises, including spawning
migrations of many reef fish species and crustaceans. :

The submarged mopument lands within Hurricane Hole inelude the most
extensive and well-developed mangrove habitat on St John. The Hurricane
Hole area is an important nursery arsa for reef assnciated fish and inverts-
_brates, instumental in maiatsining water quality by filteriag and trappin;
sediment and debris in fresh water runoff %-nm the fast land, and ussenti
to the overall funcdoning and productivity of regional fisheries. Numerous
coral reef-associated speciss, including the spiny lobster, queen conch, and
Nassau grouper, transform from planktonic larvae to bottom-dwelling juve-
niles in the shallow neasrshore habitats of Rurricune Hols. As they maturs,
thcy move offshore and take up residence ia the deeper coral patch reafs,
octacoral hardbottomy, and algal pluims of i submerpsd munwoent innds
ta the south and north of St. John, .
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The monument lands south of St. John are predominantly deep algal plains
with scattarad areas of raised hard bottom. The algal plains include commu-
‘nities of mostly red and calcareous algae with canopies as much as half
" a meter high. The mised bard bottom is sparsely colomized with corals, .
sponges, gorgonians, and other invertsbrates, thus providing shelter for lob-
ster, groupers, and snappcrs as well as spawning sites for sowme reef fish
. species. These-algal plsias and raised hard bottom .areas link the shallow
. water reef, sea grass, and m vo communities- with the -dcep watar shelf
and shelf edge communities of fish-and.invertsbrates. .

- - Secton 2 of the Act of June 8, 1906 (34 Stat, 225, 16 U.S.C. 431), authorizes
the President, in his" discretion, to declare by public proclamation historic
‘landmarks, ‘historic- and prehistoric structures, and athor objects of historic

! _ or scientific interest that are situated. upon the lands owned or controlled
. * ., by the Government of the. United States to be naticnal monuments, and
.~ 120, reserve, as a part thereof parcels of land, the limite of which in all
" . ' cases shall be’confingd to the smallest: area compatible with the proper
- care and management of the abjects ta be protected. n B
' WHEREAS it appears that it would ‘be. in the public interest to reserve
such-lands as a pational menument to be known as thé Virgin Islands

- .7 . - . Coral Reef National Manument: - - "« | , , .
S e NOW, THEREFORE, [ 'WILLIAM J. N, Prasident of the. United States.
Yoo T of Americs, Wy tha iduthonity. vested in mie By section 2, of the Act of,
P ... 7 ]une-8, 1908. {34 Stat.:23§, 38 U.S.C. 431), do protlajm that thers: are-
. 7. 0 i hereby set apart and resetved as the.Virgin [slands.Coral Reef National
- o7 I, "Monument, -for the ‘prrpose-of protecting the ‘ohjects identified- abave, all -
: «. . ' lands and interests in lands owned -or. coptralled by the Unijted ‘States.
i o . within the boundaries. of the atea described oa' the map .entitled *Virgii-
. . lslands Coral: Roaf Nationa]. Monument™ . attached to and- forming:a paxt
P e of this proclamation. The Fedaral lapd and intarests in land resetved consist:
- © .. of appraximately 12,708 maring aces, which is the amallest arca compatible:
. with the proper care and managemant of the objects to be protected.. ... - ..
All Fadoral lands and’ interests in lapds withia the boundaries of this monu- -
. ment are hereby. appropriated and withdrawn from-all forms. of ennxy, loca-
.. tian, selection, .sale, or lrasing or other.disposition -under the public land"
" laws, includirg but not' limited to withdrawal from .Jocation, entry, and-
patent under the mining laws, and from d.iﬁ::iﬁumunder all Jaws relating..
", to mineral and geothermal leaging, other than by exchange that furthers -
. the protectiva purposes of the ‘monument. For the purpose of. protecting.
the objects idantified abave, the' Secretary .sball probibit all. haat anchoring,
. excopt for emergency or authorized administrativepurposes. © ~ -~ * . !
For the purposes of protecting the objects” identified above, the Secretary
shall prohibir all axtractive uses, except that the Secrgtary may issus permits
for bait fishing at Hurricane Hole and for blue ruaner (hard nose] line
fishing in-the area south of St. Joba, to the extent that such fshing, is
consistent with the protection of ths objects identified in this proclamastion.
Lands and interests in lands within the monument nat owned or controlled
by the United ‘States shall be reserved as a part of the. monument upon
acquisition of title or control therato by the United States, - '
The Secr of the Interior shall manage the monument through the Na-
tional Park Service, pursuam to applicable legal anthorities, to implement
the purposes of this proclamation. The National Park Service will manag
the monument in a mannsr consistent with internatianal law. o
The Secretary of the Interfor shall prepars a management plan, including
the management of vassals in the moaument, within 3 years, which addresses
any further specific actions necessary to protect the objects identified in
this proclamation. . - o
The cstablishment of this monument is subject to valid existing rights.
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Nothing in this proclamation. shall- be desmed 1o revoke any existing with-
drawal, reservation, or appropriaticn; however, the national monument shall
be the dominant reservation. :

_ .Wamm'gvis bereby given to all unauthorized persons not to appropriate,
.injure, destroy. or ramove any foature of this monument and not to locate
~orséttle upon auy ofthe lands thereof. - : A ‘

N WI'I'NESS WHERECF, I have hersuato set my hand this seveateenth
day of January, in the ycar of our Lord two thousand one, and of the-
. o . Independence of the United States of America the two hundred and twenty-

-t

. Piling codo 3199-0T-P .
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In GAO’s opinion, these lands are
neither U.S.-owned nor -controlled.
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- Praclamation 7392 of January 17, 2001

, Boundaxy--‘l:".nlu"gement.' and-Modifications. of the Buck Island
Reef National Monument

"By the President-of the United States of-America
-A Proclamation. -~ g .' . e

" Buck. Islarid Beef Natianal Moﬁuﬁn_mit ‘was established .,:pn Décember 28,
1961. (Prédidential Proclanation .3443), just.north of St. Craix in the U.S,

. Virgiz“lslands, for the purpose.of protecting Buck Island ‘and jts adjoining
. ..shoals, tocks, 'and-*undle,'rsaé coral reef formations. Considered: one -of the

B ’ﬁnat.'marinefgardépriui'thq‘Caﬁ.bbea:i--Se’a.,tha, unique’ natural area’and A

© the rare mnarine Jife which are dependent.upon it are subject to"the copstant
"+threat ‘af comanercial ‘exploitstionand destruction. The monument's vulner-
- able-floral and faunal communities live in a fragils, iaterdependent relation. -
v uship -and inghade Pabitats essential for sustaining the propical marine eco- * -
t: - ..qystam: coral.reefs, sea’griss beds;ioctogoral bardbottom, sand communitics, .
%1,/ algal plains, sHelf -edge, and, oceanic: habitats, The. houndary "enlarfement
- ~effetred by this proclamation brirge.ioto the mooument. additional objects
-ofscientific-and historic. interest,.and: provides necessary further protection
. . for the cesoyirces pfthe existing menvment. . . - 7. L
-+ * . The expagsion hred’includes: additional coral reefs (patch, pur and groave, .
~+ . and- deep -and: 'wall),.unusual . “haystacks” of -elkhon. comal, barrier reefs, ' |
rass b  Gomaniniies, s well as algsl pleins, ebelf edge,
and ‘other.supportipg. hahitam: not, included. within- the initial’ boundary.
Qceanic..currents, M»splq.ukt:e:'cjlawae _of coral reef -associated. -anjroals
10 the shallow ribarShare coral Teef and sea grass habitats, where they trans-
form into- their juwsnile -stage. As‘they mature over manths of years, they
move offshore. and-take up residence.in the deeper égrel reefs, actocoral -

71t hardbottof, and-g)galtplainé. Between the monusicat's. nesrshory. Babitats
¢ and fts shelf edge spawniag sites Are habitats thdt playessential roles duting
' .. specific..developmental” stages u$

tmany reefraisocisted. species,’. including
gpawning .migrations. of -many’ reef ﬁsi species and’ crustaceans, 'Several
.threatened and éndangered “specics forage,” brsed, nest; rest, .or calve im. -
" the waters inclided:in the enlarged monumsat, including bumpbaik whales,
.pilot whales, four species-of dolphins, brown:pelicans, least’ terns, and

- "' ‘the hawksbill, lentharback, arid green sea turtlas. Countless species of g‘;e:

*fishes, invertebrates; -plants, and .qver 12 'species: of seg bixds utilize
area. - L. ' ~ ."._',' . - . ‘~ , ) . o .
" The;:ecalogicallj-'impémﬁt shelf.edge it the spawning site for many reef
species, such as mast ;ﬁo pers and snappers, and the spiny lobster. Plum- -
- muting to. abyssal depths*this hahitat of vertical walls,. boneycombed with
holes and caves, js home to dcepwater speciss and a refuge for other species.

The expansion wea also contains significant cultural and historical objects.
In March 1797, the slava ship Mary, captained by James Hunter of Liverpool, .
- sapk- in this area,” and.its Gargo of 240 slaves was saved and brought to
" Christiansted. In March 1803, the General Abercrombie, captained by James
Booth of Liverpool, also wrecked in this arga. aad its cargo of 339 slaves
was brought to Christiansted. Slave shipwrecks in U.S. waters are rare.
The monuinent contains remnants uf thcsc wrecks. Othor wrecks may also

exist in the monumant.
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Scction 2 of the Act of Juna 8, 1906 (34 Stat. 225, 16 U.S,C. 431), authorizss
. the President, in bis discretion, to declare by public proclamanon histagie
landmarks, histacic and prehistoric structures, and other abjects of histaric
. o ' or scientific interest that are situated upon the lands owned or contralleq .
P ~ + by ths Government of the United Statss to be national wonuments, and
to reserve as a part thareof parcels of land, the lisits of ‘which in al]
~ cases shall be confined to the ‘smallest area compatible with the proper
. rars snd managemsnt of the objects to be'protected. ..~ . -
© WHEREAS it appoars’ that it would be in the public interest to reserve -
such lands-as an addition tq the-Buck Island Reef.National- Monumient:
.- NOW, THEREFORE, 1, WILLIAM J."CLINTON, Prasident. of the United States
~ " of Amstica, by the authority vastad “in me- by, section 2 of the Act of
- " June -8;° 1906 (34. Stat. 225, 16 U.S.C. 431), do. proclaim that there are -
" hereby set apast and reserved as an-addition to the-Buck Island Reef National
-~ ‘Mooument, -for the purposé’ of care, managemsent, and protection of the
. .. objects. af historic. and" selentific . intaxast.situated. on. lands . within’ the siid
"gon;n,nl:'.cnt,;. all* lands. ‘ang. intarests in. linds ' owned. or’ controlled- by "the -
nited  States.withix: the, houndaries ¢f the' area- descrjbed. on the ' map
: Island" Reef National, Monpiment. Boundary Enlargement!”, at-

‘and: fi m@s@pﬁ$9&@*«ﬁé¢k§#ﬁm'J'be -Fedegal land and -
interests, in lepd. reserydd:.consist. of '.‘;ggn’melr; 18,138 marine’ aczes, |
which, is. the ...sr.nggcare.usau;mmhl th the proper cirg-and- management:.
. ofthe-objects ta b prafecteds, il v D BT T
741l Foder lagdsmiﬁit&emm\mmm the hougdarias-of this monuo
,mmﬂfmw pprapriatedand yithdraws. Soi all forms; of :i;sv» lgcar -
‘- tton,- selection; sale,'or ledgirig: of- other disposition under the public. land
S * laws,. including-but- not, Uiraited’ 10 ' withdrawal from location, entry;:and -
e I R e e i - patent’ under the miningt laws, and from' disposition under all: laws rclatng
T Coot I oI to mineral and: geothecmal ‘Isdsing ‘othor than by exchange that. furthers -
- e negto [ Lo the protective putpases of the mopuments . ¢ o e LT

- For the 'purpose- of protacting the objects identified above, tie Secretary

= shall prolithit"all hoat anchor!ﬁ.. " provided that the Secretary may permit
“véxceaplions for’ emergency of ‘authorized” administrative purposes, and may
* ¥ {ssue permits: for” anchoring ix’ ddep sand bottom-areas, to .the extent that '
«+ "'t is condistent withthe protection af the objects, . .. " - . . 7 .

it Por the

' onititld Buek
tached b and: fo

c&n oses of. protecting' the' objscts identified: above, the eSecrém.’rg
. . 'shall prohibit all extractive wses.. This prohibition supessedes the limited
AR .+ authorization for extractive uses iocluded in Proclamation 3443 of Decembor
T N :
- Lands and, iriterests. in lands within the monument not owned or contolled
by the United Sfates shall be veserved as a part of the ‘monument upon
acquisition of.qitla of conwol thereto by the United States. - T
.+ The Secretary of the Intcriar shall manago the monument through the Na-
. tiopal Pack Service, pussuant to applicable legal antharities, to lmpleoment
the purposes of this proclamation. The Natinnal Park Service will nyunage
the monument in a manner consistent with international law. . '
- The Secretary of the Interios shall prepare a mwanagement plan, including
' the managsment.of vessels in the monument, within 2 years that will address
" . any further specific actions neccssary to protect the objects identified above.

The enlargement of this monument is subject to valid existing rights.

Nothing id this proclamation shall be deemed to revoke any existing with-
drawal, reservation, or appropriation; however, the astional monurhent shall
be tha dominant resorvation. - : .

Warning is hersby given 1o all unautharized persons not to approp:fate.

injure. destroy, or remaove any featurs of this monumeat and not to locats
or settle upon any of the lands tereul. '
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IN WITNESS WHEREQOF, | have hereunto set my hand this seventecnth
day of January, in tha year of our Lord two thousand one, and of the
Independence of the United States 'of America the two hundred and wwenry-

ing coae nsaTm-P
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