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nited Statea General Acco1Ulting OL'fh:e 
ashiAgton, DC 20548 

B-287626 

November 1~. 2002 

The Honorable Donna M. Christian-Christensen 
House of Rcprescntati ves 

Subject Ownership and Control of U.S. Virgin Islands Monument Lands 

Dear Mrs. Christian-Christ~nscn: 

'This responds ro your request for our opinion concerning two Presidential proclamations issued 
on January 17, 2001, pursuant ro the Antiquities Act, 16 U.S.C. §§ 431 ar seq. As you know. 
one proclamation enlarged the existing Buck .Wand Reef National Monument no.nh of St. 
Croix, and the second proclamation created the Virgin I.slands Cl.lr11l Reef National Monument 
norrh and south of StJohn. A number of question$ have been raised relating to these 
monumems; you h"ve asked for our opinion about who owns th~ lands encompassed by the 
monument designations. Under the Antiquiues Act, objects designated by the President as 
national monuments must be located upon lands either ·•owned 9I controlled" by the United 
States.1 

As summarized ~low and detoliled in the enclosed opinion (Enclosure l ), we conclude that the 
United States both ''owns" and .. controls,. the lands constituting the two monuments, as those 
terms are used under the Antiquities Act.2 The only possible exception 1s an 1,185-marinc: acre 
"finger" of submerged lands off the sourhenst coast of St. John. which the relevanl 
proclamation suggests may be included in the Virgin Islands Coral Reef monument: we 
conclude l.har those lands are neither U.S ... owned nor -controlled. For convenience and clarity, 
we enclos~ copies of the Jwo proclamations (Enclosures 2 :md 3), including their attach~d 
maps.3 

1 St!e 16 U.S.C. § 431 ('"The President of' the UYlited St;~tea i,; :t~Jthorizcd, in hi$ cli:o~n:tian, ttl dc:cl.uc by pubLic: 
procl.unation .•• objec~ ... that 4fC $itu:aacd upon W: laa~ owned or c:onuo!Jed by the Governmenr of dM 
United SrQ~s ro be n:11ioiW monumentS .... ") (emph:~Si!: lddea). 
2 The: Antiqwlics Act nlso rcquirea obj"ts dccl;ued as muion.1l mnnument.~ tO qualil'y .lll "hilltaric: l.ln4•n;ukA, 
historic (orl pr~hhuoric: suuc:turc:.:~, ((JJ'J oUu:r objc'-'ts o!hi$loric ot lle~atitic uucrcsr."' Mel the mocumc~t area m~t 
be ··contiMd r.o tlt.: snwJcst ~c:1 comp:nible with the proper c:1re .1nd m .. :~gemem of lht! objecu ro be protected.'' 
ld. We ex.pn:u no apinion 1\S 10 whether the lAnds comprising rhe two Virpn lsJMds monuments salisfy any of 
these other st:uwory criteri;s 
1 Enclollurc 2 is the Buckl:ilnnd Proc:Jamalioo (Proclamation No. 7392, 66 Fed. Reg. 733.5 (Jan. 22. 2001)) and 
Enclo,ure 3 is tho: Virgin bl.lnds CoraJ ~cfP'rCM:I.:m~arian (Proclfll'll.lticm No. 7399, 66 Fed. Reg. 7364 (J.v~. 22, 
2001)}. Enclosure 3 hu bc:cln m.lrked to indic:Atc the 1.185-m:ll'inct ou:re :VC4 whicn we believe is neither ownc:d 
aor coauollcd b)' the Ul\itecl StAtts. 
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As pan of our analysis. we requested the legul views of the Virgin !s!ands Governmenc and rhe 
Department of the Interior (DOJ) on the issues raised by your request. (DOI makes 
recommendations to the Presidcnr concerning national monument proclumitions and 
recommended issuance of the two proclamations here.) We obuined the Territory's views by 
telephone interviews and correspondence with its outside legal counsel. Wirh respect to DOT, 
we met and had several telephone interviews with Department Jegal and technical staff, who 
provided historical and technicaJ information and infozmallegal comments. We then requested 
DO I' s official legal view& and additional factual infonnation, but DOl ultimately declined to 
provide this input. We also obtained historical documents regarding previous Virgin Islands 
national monument proclamations from rhe Kl:nnedy and Ford Presidential Libraries. Such 
information was not avajJable for the 2001 Proclamations, issued by President Clinton, because 
aCGess to President Clinton's papers is restricted t.mttl2006. 

By way of background, under a treaty lmown as the 1916 Convention, 39 Star. 1706, the U.S. 
acquired from Denmark whal today is the U.S. Virgin Islands. The 1916 Convention conveyed 
to rhc U.S. all property, dominion and sovereignty then possessed by Denmark in rhe islands of 
St. Thorn~. St. Croix. St. John and some 50 nearby uninhabited jslands, as well as in th~ so­
called submerged lands (underwarer coral reefs and other fonnations) surrounding rhese 
islands. The original Buck Island monument was created from som~ of these lands in 1961, by 
proclamation issued under the Antiquities Act by President Kennedy (1961 Proclamation). 

In October 1974, Congress passed the statule ut the center of tile: current de bare over the 2001 
Proclamations: the Te.r:ritorial Submerged Lands Act (TSLA).4 TSI.A transferred to the 
governments of the Vir~n Islands, Guam, and American Samoa "aU ri;ht, title and interest of 
the United States., in submerged h.mds wirhin the =rltories' so-called 3-milc coastal "belts" 
(perimeters drawn 3 miles out from the coasllines). Jn addition to transferring title, TSLA 
tr.Ulsferred "proprietary rights of ownership" and cenain other rights, all of which were 
subservient ro retained "paramount" constirutionaJ powers of the United Srares. All of th~se 
conveyances were subject to eleven enumcrarc:Q exclusions and ro any other "valid existing 
rights" in the submerged lands. 

A few months after TSLA' s enactment, in January 1975. President Ford expanded rhe Buck 
Island monument under a second Antiquities Act proclamation (1975 Proclamation). Jn January 
2001, under the two proclamations at issue here. President Clinton expanded the Buck Island 
monument again and created the Virgin Islands Coral Reef monument. Taken together, lhe 
2001 Proclamations d~ignated approximately 30,000 marine acres of coral reefs and other 
natural resoun;es as national monu~ts, which is roughly 36 times the area previously scr 
aside by the 1961 and 1975 Proclamations. Under tbe letms of rhe 2001 Proclamations. fishing 
and orher "exb11ctive·· uses arc banned within rhc vasr majority of the monument lands, and boat 
anchorage is severely restricu:d. 

As explained in .Enclosure l, we conclude lhat the United States '·owns" and "comrols'' the 
lands constitutinJ both monuments, as those tenns are used in the Antiquities Acr. Although 
th~ debate about the monuments has focused on lhe legal effect of TSLA, TSLA transfured 
only such .. right, title and interest, as the Unired States held in 1974. Thus before evaluatlng 
the impact ofTSLA, it is necessary to first identify who owned and controlled the lands in 

• Pul).l... NO. 93-435, 88 Stat. 1210, cudifi":J llr48 U.S. C. U 1.545, 1705-0S. 
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1974, and this requires deteiJiljnation of the meaning of the Antiquiries Act's key terms ''owns" 
and .. controls." Although neither the Act nor ils legislative history defines these tetmS, their 
common meanings - ownership as "the collecrion of rights allowing one 10 use and enjoy 
propeny, including the right ro convey it to others" and control as "Lo exercise power or 
influence over''- indicate that the U.S. acquired these rights under the 1916 Convention. This 
conclusion js reinforced by Supreme Court precedent specifically acldressing Antiquities Act 
ownership/control of submerged lands, United Stares v. California. 436 U.S. 32 (1978). The 
Court ruled in California that the U.S., not C:Uifomia, originally held "dominion" and 
Antiquities Act ownershiplcomrol over coasw submerged lands within California • s 3·mile belt. 
By analogy, for the reasons expJain~d in Enclosure 1, the United States likewise owned and 
controlled the Virgin Islands coastal submerged lands at the time of TSLA 's enactment in 1974. 

The U.S. retained this ownership and control even after TSLA was enacted. In rhe Ca/ifomill 
case, the Supreme Court went on to find that the federal government's dominion and 
ownership/control was transferred 10 the respective states by ill953 statute known as the 
Submer;ed Lands Act ("SL\"). The key language of the SLA is identicaJ to the langu<&gc of 
TSLA, and thus unl~:ss one ofTSLA's eleven exclusions applied to the monument lands, they, 
like the lands in CaUfomia, have been transfened out of federal jurisdiction. While the 
Territory c:onrcnds that virtually none of the monument lands qualified fOl' an exclusion, we 
believe rheir position is contrary to TSLA·s language, legislative hinory, and case law. In our 
view, virtually all of the monument lands qwilified under al least one TSLA exclusion, the vasr 
majority under the so-call~ ·•(b)(ii)" exclusion (for submerged lands adjacent to U.S.-owned 
above-rideli ne "uplands"), The only potential exception is the 1,185-marine ~ere .. finger" of 
lands off the coast of St. John, which we believe was not ~xcludecf and .;o was transferred under 
TSLA to the Virgin blands. 

In sum, we conclude lhar the:: lands encompassed by th~ two monumenrs are owned and 
controlled by the United Stat~:s for purposes of the Antiquities Act. We recognize mat the 
substantial si%e of the monuments and the resnictions ~ttaehcd to their use underscores the 
practical significance of rhis conclusion. If rh.i& result is deemed ro be inadvisable as a marr.er of 
policy, Congress or the Executive may of course choose to t:W: additionalllction. 

Please contact Susan D. Sawtelle, Associate General Counsel, at (202) 512-6417 if there are any 
questions concerning tbis opinion. Doreen S. Feldman. AsslStanr General CounseJ, and 
Mary W. Reich, Senior Attorney, also made key contriburions to tJus opinion. 

Sincerely yours, 

~~ 
Gen~r.al Couns~l 

Enclosures 
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B-287626 ENCLOSURE 1 

OWNERSHIP AND CONTROL OF 
U.S. VIRGIN ISLANDS MONT..JMENT LANDS 

On January 17, 200 l, President Clinton issued two proclamations under rbe 
Antiquities Act of 1906, 16 U.S.C. §§ 431 er seq .. declaring certain coral reefs and 
orher "submerged" (underwater) lands and formations in the U.S. Virgin Islands as 
national monuments. The first proclamation ~pandcd the existing Buck Island Reef 
NationAl Monument north of Sr. Croix. by adding submerged lands surrounding the 
monument. 1 The second proclamation created a new Virgin Islands Coral Reef 
Nutional Monument from submerged lands north and south of St. John? 

Under the Antiquities Act, the President may declare objects as national monuments 
if. among oilier things, they are situated upon lands either .. owned .9! controlled" by 
the United Stares Govemmem.3 For rhe reasons discussed below, we conclude that 
the Uni[ed States both owns and comrols the lands encompassed by these two 
monuments, as those terms are used in the Antiquities Act. with the cxc!!ptiao of an 
1.185-marinc acre "finger" of submerged lands of! the southeast coast of St. John. In 
our view, those lands. which may be patt of the Virgin Islands Coral Reef monum~nt, 
are neither owned nor controlled by [he United State:s.4 

l. FAC!UAL AND LEGAL BACT<OaoUND 

A. U.S. Acgujsjtion of Virgin lsland!l Lands (1916) 

By the Convention of August 4, 1916 between Denmark nnd the Uni(cd States (1916 
Convention), rhe U.S. acquired what today is the U.S. Virgin hlands.s For a purchase 
price of $25 million, and subject to existing private rights in the conveyed lands. rhe 
U.S. obtained "all territory, daminion and sovereignty possessed. ussertc:d or claimed 
by Denmark in rhe West Indies including the Islands of Saint Thomas. Saint John and 

I s~t PtOCliUMcion No. 7392. 66 Fc;d. Rec. 733S (li!L 22. 2001). 
z Se:• Prochumtiou No. 7399, 66 Fed. Reg, 7364 (J~. ~2. 2001). 
l See 16lJ.S.C. ~ 431 ('"The .President ofth" United Swos is a~dlorizcci, in bis discreliun, 10 declar~ 
by public proc144!41ion ... objecrs ... tlw .tre shuarcd upon the JiliJds gwned nr &onvalls:4 by the 
Oovcmmcor of rhe Unirtd Suar.a to be ~tio.nal monumcrats .... ") (anpi\Asis added). 
• The Anuquitiei Act also requires objectS ctedan:d 4li nuion~ monuments ro q~&n.l.ify a~ "hisroric 
landllW'b, historic (orJ (Kd~Uroric: st1"UCiure~>, {or) olber objc:c:m of historic or sciet~ritlc: U:tctc5t.'' and 
rhc rnonwnt!m ars:a m11.1t be coatiaed to rbe snudlest•as c:oi'Qpariblc w\rh ~~~~ proper cJUe ~nd 
m:~nagemc:nt of the objects. r.o be pror«red.'" 115 U.S.C. § 431. We express no opinion ll! ro whether 
che la.nd11 con~tut.U\g rhe two Virail\ blAnds monumc= satidy tbt=de olhcr sr:ttutory criteria. 
s 3Sl Sur. 1706; sec tttn~mlly S. ~p. Nn. 1271. 834 C<lns: .. r~prin1ed 111 1954 U.S.C.C.A.N. 2585, 
2586-87. The trcary. which wu :.ipd in 1916 aad r31itled in 1917, is most .:om=unly teicrrccl to by 
it~> siiJn.\turG Cl:&rc. 
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Sainr Croix., rogether with the adjacent islands and rocks.',o The 1916 Convenlion 
conveyed public and crown lands, wharves, pons. harbors and alJ orher property rhen 
belonging to Denmark, a.o; well as the submerged lands around the islands.' 

B. Tran~fer of U.S. "Control" gf "Propeny" to Vjrain Islands Oovemmenr 
(1936, 1954) 

In 1936, Congress enacted the Virgin Islands Organic Acr (1936 Act), establishing a 
permanent govcmm.:nt for the Territory and transferring to it "control" of most of the 
"propClly'' the U.S. had acquired from Denmark in 1916.1 Congress reaffinned rhis 
transfer when it passed the Revised Virgin Islands Orgunic Act in 1954 (1954 Act).9 

As discussed below, because we believe the 1936 and 1954 Acts pertained only ro 
above-tideJine property (so-called "uplands .. ), 10 we believe the acrs did not alter 
control of the submerged lands at issue. 

C. Rerum of Buck Islan .. d,Control to U.S. and Creation of f!uck Island 
Monument (1961) 

In May 1961, then-Secretary of the Interior Udall recommended creation of Buck 
Island Rr:ef National Monument from a portion of the lands the U.S. had acquired 
under the 1916 Convention, namely, Buck JsJand and some of the adj~ent coral reefs 
and other subm~rged lands. 11 Although the Depamnent of Justice (DOJ) concluded 
that the Anriquitic=s Act's requirement of U.S. owamhip-or-control was sarisfied by 
the federal government'$ holding of ''legal title" to the lands, DOJ detenninc:d thar the 
U.S. also needed (0 ··conrrol" the lands so rhar the Department of the Interior (DOI) 

'39 Stat at !706. 1707; seeS. Rep. No. !271. noteS abOve, 1954 U.S.C.C.A.N. ar 2587 ("There are 
some fifry-odd islru:ul:s in the group 'edcd [roJ the Unired Swes. but: ollly tbree, Sl. Thomas. St.John. 
:md Sr. Croix ~c inh•bhad."). S44 Nttnerally Cl1fb Olmtutche,/ru:. ,, Gov'r oflh4 'Vir~in l1ltlnth. 278 
P.3<1250, 256 (Jd Cir. 2002) (noting tJ.S. purch3sc fi'om Denmark. under !916 Convtntioa of "all of 
the sw..t-owntd lilnds in me island:~ of St Croix. St. Thoma~. ~nd S(. John."); w,.., lndtan Co. v. Gov't 
()ftlr~ Virgin Jsluruh, 844 F.2d 1007 (3d Cir. 1988), affc 658 F. Supp. 619 (D.V.I. 1987) (di:scus~in~: 
effect of 1916 Convention aad ~ubli&qlnmt U.S. lc&i,slation 011 pre-1916 ownership riKht~). 
7 Ste. t.g., IJ14rns v. FMbrs, 4l2 F.2d 995,997 n.5 (34 C\r. 1969} (1916 Co'lvCDrion. "uodoubrccily 
Ulc:luc!cd the submerged tidal lacas surrounding the isJands within the duce-miJc limic."); H.R. Rep. 
No. 93-900, 93d Cong.. 2d S&W. (1974) ar 9 (Department of Justice: comment~~ regwilsg purchuc 
undcr the 1916 Convcorioo of the Virgin bl:allds "aud the Adj~&Cs:nr submerged IJIJ1d$"). 
8 

St1t1 Sec. 4, Pub. L. No. 74-749, 49 Stilt. !807, 1808, codifit:d at 48 U .S.C. i 1-UlSc(a). With 
exceptions nor rclevanc here, the 1936 Act providat tlw '1 :a]ll property which may bavc been acquired 
by rhe United Sl.1teS from DenmArk in lhg Virgin Islandl under the convention c:ntacd inra Ausust 4. 
1916, not rcS4:flocd by the United StateS for public purposes prior 10 Jun.: 22, 1937. is plaeecl under the 
ccmttOJ oi rhc: Govc:nun.em of die Virgin lslaDd,;.'' Td. 
'Se~ Seclion 31(b), Pub. L. No. 83-517, 68 SLit. 497, SlO(rcpc.:o~Jm) (''The govcmmcm,oflbc Virgin 
l&landll llha.JI continue to have conuol over all pubLic property that is ~o~odcr its control on the dare of 
:l~rov.-al of rl\is A<:r."). 
1 Sec nore 45 bclo~. 
11 Sn Lcw:r from DOt Secrctftly UdaJJ to the Dirc:cror, .BUN:su of the S~tdgcn, Executi\'c Office .:lf chc 
rtt:.:~4llc:GL (MAy ,2, l9Ul). 

·2- B-287626 
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could administer the new monumenr.12 The U.S. therefore requested and recei \led 
agreement from the Virgin Islands Government to convey back to the U.S. any 
·•control" of "propc:rty'' wirhin the proposed monumenr boundaries thar had been 
conveyed to the Tenitory by the 1936 AC'L The Virgin Islands Legislature and 
Governor returned control over "Buck Island and certain adjoining shoals, rocks, 
coral reefs and waters," conditioned upon the United Sr:ltes' preservatioil of Virgin 
Islands residents' "'exisring" fishing, barhing and recreational uses within the 
monumenr boundaries.1

l With DOJ' s ~pproval, 14 Presid~nt Kennedy signed 
Proclamation No. 3443 on Dc:cember 28, 1961 (196! Proclamation), designating the 
lands specified in the Territory's legislation and authori:ting resid~ntS' continued 
"existing" uses. 15 

D. Authori41:ation To Transfer U.S. TjtJe Re~arding Tt:rrttorjal Submerged 
Laog:s < 1963 > 

In 1963, Congress passed the T~corial Submerged Ullds Act of 1963 (1963 Act). 16 

As relevant here, the 1963 Act authorized DOI to convey to the government~ of the 
Virgin Islands, Guam and American Samoa ·'whatever right. title. or inrerest" the 
Unired States had in •·submerged Jands ... in or adjacent to" those rerritories. 17 In 
addition to title, the Act authorized conveyance of "propri~ca.ry rights of ownership" 
and other specified rights; established separate procedures for conveyance of these 
.. rights" and of ''title"; and retained certain U.S. constirutional powers as to any lands 
conveyed. We understand that DOI did nor finaUze any convey:tnccs of submerged 
lands to the Viriin Islands under the 1963 Act. 

E. Transfer of U.S. Tjde Rega.rding.Certnin Tenitorial SLtbmerged Lands and 
Pronerry 0974) 

On October 5, 1974, Congress repealed the subm~rged lands provisions of the 1963 
Act and replaced them with the Territoriar Submerged Lands Act of 1974 (TSI..A). 1 ~ 

ll s~c: MemoDndum !rom Anisl.llnt Anomey GcJS~Office ofLegaJ C~cl Kaczenbach to Dcpucy 
Spccia.l Counsc:l tu the Presidenr (Aug. 24, l9CSl) (''B\:C:k Island i~ not~ p~rt of me property r~erv~:d 
by !he Unuea Stotres {under the 1936 .1\ct) ... oad hence il is under rhc c:onnul of the Gov.:tl\ml:nt of 
the Vitgia blacds. Under the tertDS o'! the: proposed proc:lamn.tioa, dlc whole of rh~ monument 3tea 
would be under the co!lrrol of lhc Secretary of the lcteriar. It would oppc:ar, therefore. thor the 
proposc:ci proclamation is in c:ontucr Willi dle [1936 Ac:t}."). See also Memorandum from Assisr:mt 
Atlorr~c:y Ge~.1VOf1icc of Lc:gi.LI Counsei!Utzellbach ro Ouputy Special Coun)~:l to tile l'r~ideru 
(Oct. 31, 1961) (same). 
13 Set 19CS1 V.I. Scss. Laws, Act No. 800 (Dec. 4, 1961): Lctttr from V.I. Oovi:rnor P:licwonsky ro 
Presidenc Kcot~cdy (Dec. 22. 1961) (rdioqui~hin~ "Stich control of Buck Ill aM •nd adj:u:~nt 
submerged handJ and Wll[CJi as ww; vasced" by 1936 Ac:t). 
'J St~~ !'demorandwn from tha ACting Atlllrooy Generlll co Prcllidcntl<enll4ldy (D~.X:. 22, ! 961) tU 2 
{~pproving as to '"lcnn 3ncl h:g11lity"); sea a/sf) MemornocJum from Assi£flll:lC AUOilleY Oeaeral/Off1c~: 
oflegaJ Coun~~el KlUCnORCh to the AttOr~)' Gcncr:ll (~. 22, l96l). 
u 76 Slat. 1441 (196!). 
16 Sell Pub. L. No. 88-183,77 Srat. 338. cod;fietl ur48 U.S.C. §§ 1701-04 (repeal~ in part). 
" It/., Sec. J (a) (r.:~ft.lcd) (emph3sis .lddccJ). 
11 s~a Pl&b. L. No. 93-435. 88 Sue. 1210. '""ffacring 48 V.S.C. §f l54S. 1705..08 :and rel)e4ling 48 
v.:i.c. n not-oJ. 

-3- B-287626 
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TS~ ~ an ~utri.ght ~?nveyance to th~: tllree territorial governments -subject to 
~y \lalld ex1snn.g nghts an~ ereven enumerated exclusions- of "all rigiJt, title and 
Interest of me Umred States"m submerged lands within the r.crriiories' so-called 3-
mile coastal ''belrs" (perimeters drawn 3 miles out from coastlines). 19 These 
conveyed submerged lands were .. to be administered in uusr for the benefit of the 
people" of the respective tenitories.20 More speci1ic~Jy, in addition to "title," TSI..A 
conveyed "p!Qprierary ri!Ihts of ownershig (and] the rights of management, 
administl'3tion, leasing, use, and development of the lands and natural resources. "21 

These TSLA-conveyed ownership and control rtghrs were subs¢rvient to retained 
•-paramount'' constitutional powers of tbc United States, namely. the federal 

. government's '>powers of regulation and control for the ... purposes of commerce, 
navigation, muional defense, llnd international offairs,"2z and its authority ro "use, 
dl:velopf], improveD. or control,. the conveyed lands for purposes of navigarion, flood 
control or the producrion of power. 23 

The exclud;d tenitorial submerged lands, as to which no convey:1nce of U.S. title or 
righrs was made, included the following: 

• "all submcrg~d lands adjacent to property owned by the United States above 
the line of mean hign tide," i.e., submerged lands adjcccnt to U.S.-owned 
uplands (TSLA § 170S(b)(ji)); 

• .. all submerged lands that have bcrerofore been determined by the President or 
th~ Congress co be of such scientific, scenic, or historic character as to wmant 
preservation and administration" under the National Park. Service Act, i.e., 
submerged lands previously clesipared as national monuments or national 
parks (TSLA § 110S(b)(vf)); 

• "all submerged lands designated by che P!esidcnt within 120 days" after 
enactment. i.e., before Febtuary 3, 197S (TSLA § 1105(b)(vii)); 

• •·an submerged lands within the boundaries of Virgin Islands National Park" 
at the time of enactment (TSLA § 1705(b)(x)); and 

• "all submerged lands within the boundaries of Buck Island Reef Nation01l 
Monument" as designnted by the 1961 Proclamation (TSLA § 170S(b)(xi)), 

TSLA aJso transferred to the Virgin Islands Government all U.S. ''right. title, and 
interest" in the "propeny" as to which ··control" already had been cranst'ened by the 
1936 and 1954 Acts."'' Again, as derailed below, because we believe those actS 

1' 48 U.S.C. § 170S(a) (emphasis added). 
20 Td. 
ll /d. Q( § l706(c:) (ernph:aSIS AdcScd). 
2l /d. 
u /d. § 1706(b). 
24 "8 u.s.c. ~ l.:i4~(b)tJ ). 

B-287626 
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pertained only ro uplands, we believe rhis tnmsfer of ownership likewise pertained 
only to uplands, nor ro the submerged lands at i~sue here. 

F. Reservation of U.S. Title Regarding Cerrain Buck Island Submerged Lan~ 
and Expansion of Buck Island Monument (1975) 

In January 1975, then-Secretary oftbe Inrerior Monon recommended to President 
Ford that he expand the Buck Island monument by adding 30 acres of submel"ged 
lands adjacenr ro the existing monument, explaining mat the 1961 Proclamation had 
.. inad\lertently failed ro include" this acreage.25 BelieVing rhar U.S ... title" to these 
lands was about to transfer to rhe Virgin IsJands on February 3, 197.5 by automatic 
operation ofTSI.A. the Secretary urged tba[ a proclamation be issued irrunediaEely, 
fli'Sr reserving the lands to the fedeml government pursuant to the: TSLA (b)(vii) 
exclusion (covering submerged land:; reserved by the President prior to February 3, 
1975}, and then adding rhc lands to the monumenr pursuant to the Antiquities Acr.~6 

OOJ approved DOl's proposed proclamation, including DO!' s reference to (b)(vii) 
as the only TSLA exclusion allegedly available to prevent transfer of the 30 
submerged al!res to the Virpn Islands,27 and on Fcbrunry 1, 1975, two days before 
the (b)(vii} sraturory deadline, President Ford signed Proclamation 4346 (1975 
Proc1amation).2a The 1975 Proclamation stared that ''[t]hese thirty acres of 
subrnerg~d lands are presentJy owned in fee by the Unired Srares. They will be 
conveyed to the Govcmmcnr of the Virg;n Islands on February 3, 1975, pursuant to 
(TSlA], unless rhe President, under Section ... {b)(vii} ofthar Act, designac.:s 
othcrwi se. ''29 

G. further Expansion nf Buck Island Monumcnr and Creation of Virgin Islands 
Coral Reef Monument (200 1 ~ 

According to DOl officials wnh whom we spoke, during !999 and 2000, the 
Dcparunent w~ considering various measures b:y which the federal government 
could prot¢et itdditional cor•ll reefs and other manne natural resoul'CCS, including 

u s~~ Letter frCim DOl Scac:t:t.ry Monon to Presid.ent Fc,rd (J;an. 22. 1975). 
16 !d. Sc:c:ret.ary Muncm sCOJled in p~. ·'[iJt ill ~ucntiai that tide 10 &Juue land$ be r=.served. Under UJc: 
ptO'Iisions of (TSLA), these lands will !lUWJMricllU}' be Iran~ to the ,ovarn!Tk!nt of the Virsin 
Islands. unless =~eptcd from transfer by r.hc .Pn:.'lident within 120 days zafrcr the dare: of cn•cnnonr. 
Thcn:fon:.llction must be tiJCen by Febf\Qry 2, 1975 .•.. The ~:ovcrnmeru of rhe Virgia IsJands ~ 
agr~ble to this r~el"'alion. ;and Ocloptc Ron de Lugo (of the Virgin Islaad:s)and the: House ao.a 
Scn:atc lnTAsrlor Coawi~ h:ave been :ldviscd o( our tei:ommeodation... I d. 
21 StUJ Mc:motandum fro~n A~sistanr At.tomay Oeaerai/Offioe ofLe:al CoWlsel Scali:a to President Ford 
(J:w. 31, 1975) ac l (recommending President j&lln proclamation •mmedi.;&cely bee:~ uSc: ·'[~In less (he 
procl:unAtion is i.ssl.k;d by Stmday, Febtuoai'Y 2. 197.:5, lhc l:&nds fO ~ actckd to 1.he N11donnl Monument 
will ~uromatically be tran11faerred to &ho Govc:rnmcn& of the Virgin llilands J)UI'$ullnt to (TSLA]." ); 
Mcmor~l'ldYm from A:.l'lisr~n& Attorney Ocn&:ralJOffice ot l.cglll Counsel Scali:a (Jan. 31. 1~75) (stllang 
that tht procll'lmarion ''would 1\:lCCrCisc me Pr~sicent's IIUtboriry under (TSLA} !tactiOn ••• (b)(vii) ... 
ror the purpo•e nf enlar&in& the: NatioiUI Monumcat esr~bli:Shed by [the l96 L] ProclAm:~.ticn .... " ). 
23 40 Fed. Reg. 5127 (Fc:b. 4, 1975). as corrected by Proclamation No. 43.59,-10 Fed. Reg, 14565 (April 
1. 1975). 
'" 40 Feet. !tc:g. at 5127 (emphasis 9tJdeaJ. 
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designating those resources as national monuments under the Antiquities Act. In 
order to evaluate the government's options in rhB U.S. Virgin lsJands, DOl rechnical 
staff undenook an extensive effort to ascertain which resources were under U.S. 
~ersus. Vir~n Islands _jurisdiction. DO! mapped r.be coastal high-tide Ilnes (so-called 
baselines ) from whiCh a TSLA belt could be drawn 3 miles out around each island; 
obtain~ title search resulrs identifying the portions of those baselines rhar were 
U.S.-owned jn 1974, for purposes of applying the TSLA exception (b)(ii) (retaining 
U.S. right, title and interest in submerged lands adjacent to U.S.-owned uplands); 
and finally, drew belts 3 rniles our from the ba.sclines of these U.S.-owned upJands 
(or closer. if an international boundary intervened) to demarcate the areas containing 
submerged lands in which the U.S. had retained its right, title and interest. 

Based on these mapping and title search efforts and application ofTSLA (b}(ii), the 
Department identified approximately 37.000 acres of submerged lands which it 
believed were within U.S. jurisdiction. In November 2000, DOl published a notice in 
the Federal Register announcins the availability of these resultS· fOr public review and 
comment;30 Department officials advised us that no comments were submitted. 
Accordingly, in December 2000, then·Sccretary of the Interior Babbin recommended 
to President Clinton thar he issue the two proclamations ar issue here, dcsjgnating as 
monument lands me majority of the new) y id&:ntificd 37,000 ~res. Wilh regard to 
Buck Island, the s~retary proposed expansion of the existing monument to include 
additional submerged lands within the 3-rnHe bclr swrounding tnc island.31 

Acknowledging that the: Antiquities Act requires either U.S. ownership or control, rhe 
Scc.."Tetury stated thar the proposed lands were "own¢ by the fedcta.l govemment," 
albeit "not ... as that concept is generally understood ... ,"and that "the United 
States exercises paramount ri&}lts over the submerged lands, which makes them 
'controlled' by lhc United States as thar renn is used in the Antiquities Act." 32 In 
asserting this "paramount rights" basis of U.S. cantrcJ, tbe S~ecary cited a 2000 
Justice Department legal opinion discussing submerged lands off the coast of 
Hawaii.33 Further e:lplaining the federal government'& ownership and control of the 
proposed lands. the: Secretary quoted the TSLA (b)(ii) exclusion which had ~en 

lO See 6S Fed. Reg. 68U7 (No~. 14. 2000) ("A~illlbiliry of United SlA~ Vir~in aJ-1nds Tcmfcri3l 
Submerg.:d L.lnds Act Bot~odary Derennimuion and Submer;cd LIIDds Jurisdicrions''). 001 
uplained rll~t pursu:&nt 'CO TSLA 0 1705(b) (th• TSLA cxcJusiun~ provision), it bad conducted 
·'c:oll5dinc ownml\ip record st11rcbts, tield investigations, baseline poiat devclopmenc. ~nd review 
and ma.themaflcal computatigns ro dcrivoa4d define (the] boundariC;j and juri&dictioas" of '"the 
Tenhorial Submerged Lilnd1 Act Boundary Detetmimuions 11nd Submerg.:d Jurisdiclions for rhe 
Uni"=d States VirgiA Ialancill ... ," aad DOl requested c:ommcnc a.. rhcllr:jurisdictional bound.lries. ld. 
31 St"c Memorandum tram 001 Se4.'11:Ury Babbin to President CliAtoll. "Di$CUssioc of tbc Buck Island 
ReofNatiootl Monument ExpansionPrOpOlllll ~nd Modificlllion" (Dec. 21. 2000) (Dec. 2000 Buck 
l$land Memorandum) •c t; www.doi.mv/new~/an:hive5100122J .bgn! ('"fbo propoaed Buck Island Reef 
N:ati~al Monumem expansjoo includes 18.135 mariDc: ~aCJes of tcdc:ral submer&:cd Judi off af St. 
Czoa, within the l·milc belt around Bu~:.k Islland."). 
~ Dcsc. 2000 Buok lsi* MemorMCluzn at 1.,1 (emphasi:o added). 
n ld •• citing M£:moramlum from Alliillt.nl Allorncy GcaeraJ/Offico of~~ C:n\I.ASCI Mo.,; rn 
Sollcitar/Gcncral Counsels, DOI. NOAA and CEQ ... AdmiAistrarian of CotaJ R~o:cf Resources in lhc 
Northwar Hawaii01n Islands" (Sept. 15, 2000) (2000 DOJ Opinion) (disc:wS~:d below), OlVailoble 1.1r 
uue·// ....... w.i'dantip'Ptce.or.rJtl(tj l.hJml. 
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applied in connection with DOl's mapping effort and noted that 

(w~jth~n this 3-~i~e belt (TSLAJ ... retained in rhe Unired Srares 
all_US 1nt~rests m all submerged lands adjacenr ro' CU.S.-owned upland.'!). 
This retamed_ area has now been delineated. by a DepioUlJllental survey 
completed this year .. . Only chose fed~ralJy retained submerged lands -
excluded fTom r.ransfer to the Virgin Island Territory under the renns of 
the TSLA -are included in the proposed expansion.34 

Finally, the Secretary proposed a ban on fishing and all other ·'extraCtive" uses 
throughout the expanded monument, and recommended severe restrictions on aU boat 
a11chorage. The Secretary ex:plained rhaz because rhe fishing methods used in 196I 
were no longer in use in 2000. the 1961 Proclumarion 's preservation of ··existing" 
fishing privileges was effectively moot and should be superceded by a ban in otder to 
protect the marine resources in the area.35 

Similarly, Secretary Babbitt recommended creation of a new Virgin Islands Coral 
Reef National Monumenr, compris¢d of certain submerged lands within the 3-mile 
bell around Sr. John. 36 Again, rhe Sc:c:rctary stated that the proposed monument lunds 
were both "own.:d" by the U.S. (although not in the conventional sense) :md 
··conttolled" by it. citing the 2000 DOJ lr:;al opinion and referencing TSLA's (b)(ii) 
cxclusion.:17 As with the Buck Island monument. the Secretary proposed substantial 
restrictions on boat anchornge and a ban on tishing and oa:her extractive uses 
throughour most of the monumenr. With rcspecr to a remaining J ,185-marine acre 
·•fingd' of submerged lands off the coast of St. John, the Secretary stated rh~u these 
L:lllds were controlled (and. apparently, owned) by the Virgin Islands 3Jld would not 
be part of the monument. 

On January 17, 2001. President Clinton signed Proclamation Nos. 7392 (200ll3uck 
Ishsnd Proclamation)38 and 7399 (2001 Virgin Islands Coral Reef Proclamarion).:"11 

The 2001 Buck Island Proclamation enlarged the monument by adding approximately 
18,135 marine acres of resources ·•owned or controlled by the United States" and 
surrounding the existing monument,40 and adopted the recommended restrictions on 
extractive uses and boat anchorage. Similarly, the 2001 Virgin Islands Coral Reef 

J~ ~e. 2000 Buck Wand Memorandum &t 2 (emphuis ~dc!d). 
JJ ld. at S-7 ('"Given rllc incrca.'les ill d~velopment. visirotian. ancl tls.hiog uses in !he IIISt tour da:Hde.."· 
this p~~rpose [protecting Buck: Island snd ics ~joining tbrm.lrions] can ooJ.y be lldv.1ncec1 by enbrging 
the :u~ ~prohibiting all exaa«iva uses in it ..• The ·e.xi~>tins' way of fishing idendflCd in dtc 19tH 
~Wn.axion no longer exlsrs in !he Area."). 
• s~s Mcmot~dum from DOl ScctctAry B:1bbin co Pr~idenl Clinton, "Discuslion oftbc: Virgin 
bl.W CorAl Rc:cf Narionlll Monwnenc Pr0po11aJ" (.Dec. 2!, 2000) (Occ. 2000 Coral Reef 
Memonaadum) .at l; www.dpj.pnv/news/urcbjvt<IOQll" 1 hlJll\ (''Tho pro~cd U.S. VirgiliLRI:lnds 
Cor~I.Rtc!N~rio~l Monumem incluelc:a 12.708 aere.~ offed.:r:al $ubmcra:cd Ianda: wiwn die 3-mi.lc 
b!!!Lt off of St.John •••• "). 
l' Dc:c:. 2000 Coral Reef Memor3ndum !U 1, l. 
" 66 fe(l. Re;. 7335 (Jan. 22. 2001). 
3' 66 .Fed. :Rer:. 7364 (Jan. 22. 2001 ). 
40 66 Pc:d, Reg . .'1& 7336. 
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Proclamation created rhe n~w monument by designating approxjmate2; 12 708 
f .. • 

mannc acres a resour~cs. owned o.r conanlled by r.he United St."ltes,' 'and adopted 
the ~ommcndecl ~smcnons. The 2001 Virgin Islands Coral Reef Proclamation was 
amb1guous concemmg whether the 1,185-marine acre "finger'' of submerged lands 
~ff _St. John was included as part o! the monument: the text of the Proclamation 
mdicated ~bat i_t w_as not included, ~hile the attached map, which was part of the 
ProclamatiOn, mdicated that it was. 2 Taken together, the 2001 Proclamations 
desig~ated approxi~~ely 30,000 marine acres of coral reefs and other submerged 
1~ m t:he U.S. V~gJn Islands as national monument lands, which is rougb.ly 36 
times the area prevtously ser aside by the 1961 and 1975 Proclamations.4~ 

n. ANALYSIS 

A Ownership and Control of Mgnum~r Uplan~ 

With resp~ct ro rhe only ••uplandsn portion of the two Vir sin Islands monumenr:s -
Buck Island itself- we conclude that the United Sta~s borh owns and controls this 
propreny, and DOI officials and the Virgin Islands have expressed no contrary 
view.44 Denmurk conveyed its ownership and conn-ol riBhts to the United Srates by 
rhe 1916 Convenrion (Buck Island was an "adjacenr island" to St. Croix), and the 
U.S. transferred its control of rhe island to the Virgin lslands Government by the 1936 
and 1954 Acts. (We believe the .. property" subject to these acts consisted only of 
uplands, not submerged lands.45

) The Virgin Islands transfened this conuol back to 

41 /J. ar 7365. 
•z Tile ~mp's explanatory key swes that are~ marked with plltllllel UDcs constitutc rhe ''Corti Reef 
Niltional Monument." .1D<I the 1,18.5-acr~: ;araa is IIW'ked with such lines. ltL ar 7367. The 
Proclamation r.ext. bowcver, SQteS tbilr JIUids ""within the lDODUmtcr which :are 110( "owned ar 
conltOUcd by lho Unir"d Stllles shall be rll$erved as a pan of the monument only upon ac:qul,irioo of 
title or control thcmo by rbc: United Stares.'' id. at 7365, ~nd Secr=cary Babbiu'.s ~-lOOO Corallteef 
Memor<ll\dum i.I\Ctica&ed th<~t th!O$o lands were not lJ.S.-owncd or -ccnaolled. 1'hus io contrasrto the 
Proclamation map, dll! rext indicl\~s that tho l<~tlds were DOr being dethn-.d as part of the rnoDUnl.Cm. 
4 ·Acc:orc:lin; to m:eor 001/Niltio":~l Park Scrvic:c tc$dmony. approximately 865 xrcs of u.s. Virgin 
tslaods loads wen: desi~ted u natio.W monumcm 1aads prior to me 2001 Proclamations. The 2001 
Proclamations added approAim.cely 30.843 acres, brinJint the cuaent total Vitgi.talsland:i mnnuments 
ar~ ro approxhnaraly 31.708 acres. St!a Sutemonrs ot Fru P. Mainclloa. DirCClOr. N~riorul Patk 
Service. Bofor~ the House CommilC.CC on Resources, Subcommittee on Nadon:al Parks, Rccr=tion aad 
Public Lands (JuJ)I 20 and 22. 2002). 
'" Neiltlcr DOl officials oor the Virgin Isl:~nds pro~tidcd comments ro us abaut uwnersh.ip of Buek 
Wand. AS no~d abov•. OOJ opiaed in 1961 that the U.S. bc1d '"lq;al ride" 10 w isl~nd. 
45 Tbe \l$c of the wm "propeny" in the J 936 nlld 19S4 Acu mighr be re.:u:J lo include propcrry both 
above lM ud\!:UD.s (land and bui.ldi.nas) and below it (submerged bnds). Tbe Virgin Tsland.s 
Oo,ernmeur appears ro have: in~erprercd the stamcs iD this man13cr- irs 1961 le;islaioa IUld 
a:o:rcspood~ncc rc-coav~:)'inJ t.M 1936 Act's -c:omrat•• rofetrcd co both Buck Island a1\CI tl\e '"acljacent 
submerged l&nds and waterS"' (ace no~ llabove)- and the Third C~uil sua;sc:sced this inlcrpreution 
in dJc.ora U\ Bums v. Forht~s, nou: 7 above, 412 F.2d a& 997, n.S. 

While tbc meaning of ''propeny" in thl$ context is ramawhat UI\Cieu, wo beli.sve the bcn:er 
view is that it :appli~ only co upl~tnds. Neither dle 1936 nor the 1954 ACt& defined Ella rmn. IU1Cl the 
predecessor ra du: 1936 Act- the Aer of March 3, 1!>17, which CSlablislu::d a r.:ntporary government 
fur tho Virain Is1ands -did not usc it at all. Sttt: .,ob. L. No. 64-389. 39 St:lt. J Ill. Nor doe.• the 
common ~Jaq&nins of ·lJropc:tty·· !pc:ak to this issue.: It is oetlncd u -[.:a)ny c=xrctn4l dtins OvCI" which 
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the United States in 1961, ro facilitate creation of the original Buck Island monument. 
and the U.S. has retain~d c:ontrol ever since. We believe ownership of Buck lsland is 
even ":lore straightforward than irs control~the U.S. obtained Denmark's ownership 
nghts ln 1916 and never transferred them. Although ownership of mosr Virgin 
Islands-"controlled" uplands was transferred to the Virgin Islands Government in 
1974 under TSLA, control over Buck Island had been transferred back to the United 
States in 1961 and rhus Buck Island remained under U.S. jurisdiction. 

B. Ownership and Control of Monument Submerged Lands 

Ownership and control of the submerged lands and overlying wa[ers41 encompassed 

the ri:hts of pcslle'ssion. us~. li.Jid enjoyment :~ec \OO:~ised ...... BIGcl:'r Law DicTionary (7ra c:d. 1999) 
111 I09S. The '(\masifZcc: 11nd conf(rcacc rcpons ~r;ampanyang the 1936 nnd 1954 Acts Ii.k.ewis~ sbccJ 
little light on the: wue: they simply pa:raphr:LSC rne ficul l.1nguagc of the !ltiUUEcs. St!t! H.R. ~p. No. 
2637. 74~ COJlg,, 2d Sess. (1936) at 2.; S. Rep. No. !974. 74111 Cong., 2d SeS$. ( l!il36) :u 2; S. Rep. No. 
1211, S3d Cons. (1~54), repnmetl in 1!>54 u.s.c.C.A.N. 25BS, 2596. :!600; Conf. Rep. No. 210.5, 83d 
Cong, ( !9S4J, repr;nu:d ;, 1954 lJ.S.C.C.A.N. 2619, 2626. 

Howev~r. a comparison of the 1936 Al::t whh c~licr ver:Sions of the bill finAlly euacted (S. 
4524) indicares that Congress intentionally di$1ing\&i11hcd betwc.:n uplands and submerged land.i :tnd 
im.cnded to transfer control only over the: Conner. As introduced, S. 4524 sep;mucly tt11nsferrcd control 
ova, on the one hand. .. all pro.per!l which may bavo been ~q\iitcd in rhe VirJin Islands ... by tile 
Unhed State:~ under cc:SS'ion of Denmark in any public bridges. roadt. housts. w"er powers. higbw11yS, 
unnavic:~bte sll'r:luns and tllc bi:Cs tller.:of, ln&brwaneo~n w~tcrs, mines, or IJDncrals under rhc surttlee of 
priva.rc: l~nds, ~all public: l.:l.llds, wu~ers, and public b11ildinss aal he~atofote or within one year 
here:~frer reserved by rht: Uniwd Sr.1res for public purpose.s •.. ,"and oa the other hand, over "!he 
b.ubar llfft.'l$ jlnd Q3yjnbJc 5fret!IDi ROlf hndie~ Of W@!S! and SUbmqgcdbndS undqlyin£ the SI!R.i!l 

:md ;\rnul)d the Virgin I~l01nds , .. ~nd ~jacctu tberetn now owned by the 'United SDte$ and. not 
~rctofore cr within ooc: year here31'rer reserved by tbc United Stcres for public purpo:~c::; .... " Sec. 5, 
S. 4524, 74"' Cong., 2d Scss. (feb. 24, 1936) (cmphll.lii.'l added). All ~creel. bowcver, cbe statuu: 
conrainc:d only me tlrsr tmalltcr of control, pttu.ining to "propc:ny" .JCquitec1 under rbc HH6 
Conv~mion, inc:licntiag rh~& Conerc:ss inn:nd.=d in r~ 1936 3nd 19.)4 Acts co retnin U.S. conrrol over 
U.S. Virgin Islands submerged lands. 

Moreover. rbe legislative .history of rhe 1963 Acr, which I.Uuunl:tigiJOILS!) pertzainl!d ooJy ro 
submerqed lAnds, m:~kes dear Congress's uodcr~r.andine rbat rhe 1936 .1adl9S4 N:" :applied oDly to 
uplands. The Senare Repon accompanyini the 1963 A" explained that the lc:gislltuon was llCeded 
bec:a~ there wu "no (exislina;) sp~;rac :Uilboriution by the Consress perminins rbc: cunveyDncc of 
or triUlsfc:r of control over (submer:ecJ lands} ... 10 the tcrritoriiLI r,veromcnrs .•. .'' S. Rep, No. 589. 
8& 111 Cons. 1" s~s. (1963) ac 3. s., alro I-I. .R. Rep. No. 1827, 87 Cona. 2d Sess. (1962) at 18 (cirillg 
ro l9S4 Act. DOJ notes tbu ~(upl.lnds) iD ••• cbc Virgin Islands ate now under the conaol of~ 
&ov~nt[J of those islands , • .,'j, Implicit in lhcxe descriptions iJ the 1.11\dc:ntandinc lbaa !he 1936 
and 19S4 Acu applitd IW)' ro uplands. a conclt~~~ion uadttscorecl by !.be Senate Report'l' citildon of :t 
1958 POl legal opinioA dclcrminina tba1 in rhe llbc.enc:c of lelislalion explic:itJy conveyin& U.S. 
submerg~:d l.lnds ro arc:rrhory. tbC U.S. ret3ined it:t owt\er~ip of dloliC lAnds, u well as iu ownership 
ufterricoriaJ uplands. (The: DOI opinion is available ar 1958 LEXIS 24.) 

Fmally, rhe fae1 1hat COn!fC'~ mok action regatdUl& both •·.submca-pd lands" and ~propr::rty" in 
TSLA in 1974, lllld gave different rttarmenr to ~h category, conflni\S ~ Cgngen vic-wed these 
terms o.s h11ving different meGAings 01nd that "property" tcfarcd only to uplands. 
46 s~e generally Riwra v. Unired Sttltt!.s, 910 f. Supp. 239 (O.V .I. 1996) (Siipul.:ucd U.S. ownership or' 
Buck Island). 
~7 Swr'~li: waccrs. including tho t4trrirorlnJ seu, c:r." C01Wrirl1te "lands" d~i;nlltcd :as p~1 of 1.1 ~tional 
moaume~nf ulldcl' the: J\nuquities ACt. ur Jc:&.~t where 5ucn w:lfdfS al'll ·•on or over" dcsignac.=d 
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by the two monuments is considerably more compleJt. We summarize below the 
vi.::ws ~f the Virgin Islands and DOl officials on these issues, followed by our 
anal}'sts and concluSlon that the United States owns and controls the monument 
submerged lands and waters. 

1. Position of the Virgin Islands Govemmenr 

The Temrory believes iE owns vinually an of rhe submerged Jands ~eompassed by 
the Buck Island and Virgin Islands Coral Reef monuments. Although the Tetritory 
provided no spccitic comment on ownership of lhe lands prior to TSLA 's en&."tmcnt 
in 1974, ir appears to aasume thar the U.S. owned them. The Territory beJicves that 
TSLA then transferred the U.S. rights to the Virgin Islands wirh respect to !ill of the 
submt:rged lands except the following, wbich it believes are covered by the TSLA 
exclusions noted and thus are owned by the U.S.: 

• the Buck Island submerged lands designated by the 1961 Proclamation 
(covered under the (b)(."i) exclusion expressly covering those lands); 

• lhe submerged lands added to the Buck Island monument by the 1975 
Proclamation (covered under the (b)(vii) exclusion allowing reservation prior 
to February 3, 1975); 

• the submerged lands within Virgin Islands National Park (under the (b)(x.) 
exclusion ex.pressly covering rhose lands); and 

• th~ submerged lands adjaccnr to lhe Hwricane Hole, Coral Bay and Round 
Bay areas Within th.: Virgin Islands Coral R.eef monument (covered under the 
(b)(ii) exclusion covering submersed lands adjacent to U.S.-owned uplands). 

The only exclusions potentially applicable to the remaining land,, in the Ter.rirocy's 
view, are (b)( vii) :md (b)(ii). As discussed below, it contends that neither ex.clusion 
applies. 

With respect to (b)(vii) (excluding submerged lands designated by the President by 
February 3, 1975), the Territory asserts !.hat the 30 acres added by the 1975 
Proclarnation "do not differ in chRracter" from the vast majoritY of lands designated 
by the 2001 Proc:lamations. Because the 1975 Proclamation identified (b)(vii) as the 
only exclusion allegedly a'\lailablc to preclude rr.msfcr of the lands, it follows, 
according to the Territory, thar the 2001-designatc:d lands also were required to have 
been reserved by the President prior ro February 3, 197S. Because they were nOt, the 
Territory contends, they were transferred to the Territory and '"' no longer U.S.· 
owned or -controlled. 

~ubmer1ed l~da. St:<t Onir11d Surru ,, Culi/omia, 436 U.S. 32, 36 n. IJ (197&); CappotUt \'. Uniled 
Sr4,.,,., 426 US. 1::!1$, !JHZ .Cl!Y76). 
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With re~pect to' (b)(H) (excluding submerged lands adjacen[ ro U.S.~wned uplands), 
the Temto.ry asserts that submerged lands are "adjacent" only if their perimeters 
directly abut U.S. uplands. B~cAusc the perimeters ofvirrually all of the 2001-
designated lands (the perimeters of the newly declared monuments) wc:.rc located nexr 
to the .. submerged" boundaries of the existing Buck Island monument and Vil'gin 
lslands NarionaJ Park. not directly ne.x.t to the U.S.-owncd coastlines of Buck Island 
and St. John, the Tcmtory argues that these lands do not qualify under (b)(u).48 

Alrematively, in~ Territory's view, under lhe general rule that staturocy language 
should be inlerprered so that each word has meaning and is nor superlluous, TSLA's 
exclusions must be mutually ~xclusive and only one e.x.clusion can apply per area of 
submerged lands. Under rhis reading, the: Territory asserts that the only applicable 
exclusions for submerged lands in the vicinity of Buck Island and Virgin Islands 
National Park arc, respectively. (b)(xi) (covering just the 1961 Buck Island 
monument) and (b)(x) (covering just Virgin Islands National Park), with the result, 
according to tbe Tcnitory, that (b)(ii) cannot also apply to these lands. 

Finally, the Virgin Islands contends that interpreting TSLA in a way that includes 
most of the: 2001-dcsignated lands as within U.S. jurisdiction would be inconsistent 
with Congressional intent in enacting the sramre. According to the T~nitory, this 
intent was ro grant greater autonomy to the territories by aiving them control over 
their coastal ~ubmerged lands. 

2. Pgsition of DOl 0ffi¥iab 

DOI officials did not provide specific comments regarding ownership of the lands 
designated by the 1961 and 1975 Procliunationa. However, in discussing submerged 
lands generally and consistent with Secretary Babbitt's December 2000 
recommendations, rhe officials stated that the 2001-designatccilands are "owned" by 
the U.S. (although not in the traditional sense)"9 and subject to its sovereign 
''conrrol," ''dominion" and '1urisdiction." The officials contend that the U.S. 
retained ownership ~tnd control of these lands after TSLA by virtue of TSLA (b)(ii). 
In contrast to the Virgin Islands, which identified the (b)(ii) boundaries for the 2001-
designated lands as the monument p.:rimetm, DOI officials contencl thar the 
boundaries are the 1974 U.S.-owned coastlines. Because the United States owned 
100 percent of the Buck Island coastline in 1974 (based on its ownership of the 
~ntirc island), an of the submerged lands within the island's 3·mile belt qualified as 
adjacent. DOl officials believe, and remain so today. With respect ro the new 
monument lar~ds designarcd around St. John, DOl officials contend, because the U.S . 

.. As no~d above, tha:: exceptions. whicb arc eltCludal undu (b)(ii) iiCXotding to the Territory. arc th.:: 
Virgin l!Lmds Cot:d Reef moaumenllaadli whose J)Uim=rl sis dircc:dy :abu' U.S.-owned co•!ltlincs. 
namely. tl= lAnds abutting die Hutric::ane Hole, Coral Bay and Round Bay upl.:uu!s prop.:rties. 
" On tl\as as;pect of Vir~;in lslands submerycd land~ OWI1ership. c::urrcnt J)()l offitiaJs and Sc:crcmuy 
BAbbitt appear co differ fO some ex.tcnt with Pr.sidont f'ord. Sccrc:lllr)' Morton ;uad. at Jcuc in 1961 ;uld 
1975. DOJ. As discussed above. the latter officials SlAted that the U.S. owned the 196!- ~nd 197S­
dc::$ifns&ad lands il'l the ttndiriCJft31 /lanse- by "tifle," ··Jc:pl tide:" 11nd in "(Qo; ;jimplc." 
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o~ned only disc:ete ~ortions of the St. John coastline in 1914, only submerged lands 
w1tlun dcman:anon lines drawn 3 miles seaward from The end points of each owned 
segment qualified as adjacent and remain so today. 

DOT officials disagree with tbe Virgin Islands abour Ihe JegaJ significance of the 
1975 Proclnmation. They believe that (b)(ii), as well as (b)( vii), applied to the 1975-
designated lands because the Jands wen: within the 3-milc belt of'U.S.-owned Buck 
Island uplands. The fact rhar President Ford affirmatively reserved the 1975 lands 
under (b)(vii). rather than relying an the automatic operation of (b)(ii). did not render 
(b)(ii) inapplicable, DOI officials contend. Rather, this simply meant that 
Administration officials were in error in asserting that (b)(vii) was th= only available 
exclusion. causing the President to perform a legally redundant act DOl officials 
suggest that a lack of modem mapping methods in 1975 might have affected the:: 
Administration's analysis. 

Finally, DOl officials contend that TSLA's exclusions should be read llS 

overlapping, not mutually exclusive. They nore that the 1961-dcsignated Jands 
undisputedly qualified for at least two exclusions: (b)(ii), because the 1961 
monument lands directly abutted Buck Island, and (b)(xi), which by itS terms is the 
1961 Buck Island monument. The fnct that Congress included rhe (b)(xi) exclusion 
in TSLA, e"Ven though lhe same lands also qualified under (b)(ii), simply re.flccred 
Congress's desire ro ensure that t.ttis U.S. national monument remai~d in U.S. 
hands. 

3. GAO's Analysis 

a. Pre~TSLA Ownership and Comrol of Virgin J$lancis Submerged Lgnds 
Under t:he Antiguities Acr 

Although the tecent debate concerning who owns the submerged lands encompassed 
by the two monuments for purposes of the Antiquities Act (and whether the 2001 
Proclamations were legally issued under the Act) has focused on the legal effect of 
TSLA, TSLA transferred to the Virgin Islands only such "right, title and intercn" as 
the United States held in 1974; it did not create or enhance any such rights.30 

Accordingly, before evaluating the impact ofTSLA. the n.:c:essary staning point in 
determining who owns :and controls tho monument lands today is who owned and 
conrrolled them in !974. This, in tum, require:s a determination of the meaning of 
the Antiquities Act's key terms ·'ownership" and "'control." 

Although neither the Act nor its legislative history defines these terms, rheir 

.~ Similatl)', it ill w~ll setded lluit Pr~-idcntial ckdaratinn oflilnds as l\ .ucional monument doe' not 
crclUC nny new ownership or control righrs: lbe l~~nds mu.s1 be owned or c:olllrOJlcd 111 the uou: they are 
design-ted. S11e UnirtJti Suues v. Cllli[~Jrnia. 436 U.S. )2, 40-41 (1978) c-·[T]~ 1949 res.:tvildon of the 
~l.lbmcr,cd larui:~ :and waters for Monum~at p!UpO~~ raid nor) ... somehow chunge[l the nAtUJe uf the 
Gov¢rnmanr's c:llhn .... [Rlfl!lei"YAtion •. fur ll nation~l tDOnuzncnt purpose 1:1mnot operate to escalate 
tnc underlying cJ&hn of rilE: Uni«ed St.lte.S to the b.nd in question."). 

-12- B-287626 
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common meanings
51 indi~ate rhat the U.S. both owned and conLTolled the Virgin 

Islands submerged lands m 1974 through the righrs ir acquired under the 1916 
Conv~tion. "Ownership".is commonly defined as .. (r}he collection of rights 
aliowmg one r.o usc and enJOY property inCluding the right to convey ir ro others,'' 
and "control" means "[t]o ex.ercise power or influence over.'.s2 Undenhe 1916 
Convention, the U.S. acquired all of Denmark's "territory, dominion and 
sovereignty" in rhc: Virgin Islands' submerged lands and overlying warers, and these 
rights plainly included ownership rights "to use and enjoy .. the lands the U.S. had 
purchased and to convey the lands to others.s3 Acquisition of Denmark's ''dominion 
and sovereignty over" the acquired lands also clearly authorized rhe U.S. to 
"exercise power or influence over" the purchased lands, authority the U.S. has 
eJtercised over the years through resident U.S. officials and applicat;on of various 
U.S. legal requirements. 54 

Case law spedficalil addressing ownership and control of submerged Jands under 
the Antiquities Acr.i reinforces these conclusions, and, in our view, esrablishes that 
the U.S. both owned and conrrolled the Virgin Islands monument submerged lands 
in 1974. The case closest to the prescn[ faas56 is the Sufreme Coon's 1978 decision 
in the long-ruTUJing United Stare! v. California dtspute.5 Similar ro the current 
dispute in the Virgin Islands, California involved a disagreement between the federal 

,;
1 UDder me so-callc:d '-plain ms:aaing" rulo. c:outtJ intcrpreriug a st.1nnc mu~"t look tim w the lileral 

l;:angU.lg~ of the ~ ~ Apply rhe words Ali written if tbq are plain and unwiguous. See, ~I·· 
CDWan v. Niclclos Drilling Co .• .505 U.S. 469, 475 (1992) ( .. In~ smurory consrtuetion CASO. !he: 
becioning poinr must be die J:mpge ufdlo Slatutc, ~d when o sblture speaks with clarity OaS ro ll.tl 

i~ue.judicil\l inquiry into rhc: st:ltUte'' m~ning, in aU but tho most utraordi~Wy circ:qmsronce~. i.s 
fini$~.''). 
s2 Blatt's Law DicriDm~ry (7111 ed. J999) at 330 (C:ODD'ol), 1131 (ownership). 
53 See, e.g., Unired Sr111•s "· AltJslca, 521 U.S. 1 (1997) ("OwnerShip of submerged lands- whi~ 
clltrila:a witb it the: powar 10 c:onD"Ol navigacioa, fishing. and other pubJic u.se:s r.~r water- is ~n ~sc:ntial 
lttribute ot sovereigacy.''} (ciiation omitted). 
'' ~f1 U.S."· Aluo~l:a, no~ 53 above: S. ll.ep. Nca. 1271, 83 Cong., reprinred in 1954 U.S.C.C.A.N. ar 
258.S-87. 
as C01~ law interprC!rJaglbc Antiquities Act i$ spane. Although apprvximarcly 12S national 
moaWIICntS have been ckc:Jarcd by Presidcatial pr"'bmarion (thus reqlliring U.S. O\VnUship or 
conuol), only a handful hllvc resulred in coun c:baJlcpgcs. ~n<l oni.Y un• of thcaie cues, U.S. 11. 

Califomill (19711), iliscUSRd below, involved a dispute relating 10 the meanins of ownership cr conlrol 
in r.hc: context of • naCon:ll moQumenc dc~itnation. The remaining decisioas lu dare, all upholdiag the 
PtC~>ldcnrial des.lGJUltiOn&, addressed compliance with ocher Antiquities Act require~. See 
tt:ncrally Non:, '1'bc CJiman N:uJoaal M011umenrs: Prorecrine EcosyEms With The ADtiqultics Act." 
2.S I-wtv. ENvT. L. Rav. 535 (2001). The 7'rtdlt4r~t SGivors decision cfiscus&ed m 110te 56 bclaw 
involve!d a second ptovision of d1o Antiquidcs M &Jso requiring U.S. owaenhip or control. 
~ The: other case directly addtes~ins ownership and collQ"Ol unc:ter rhc: Antiquities Act is 'frt:IIIIU'I 

Salvors, Inc. y. Unid~tmi}ied lVrtdcd and AbandDMt/ Sallinr Vc1s~. S69 F'.ld 330 (Sill Cir. 1978). ID 
that cue, the Fifth Circuit held !hal U.S. ownership and COI\D'ol of ~mtunl 1'UOtln:Cll entbc<Jdcd in 
5Ubmcrp l~nd& -11.." opposed 10 own.:rsAip or control of the land.s tbcmsclvts- did not coastitUlc 
ownership aad canrrol unda § 433 o! ~Antiquities Act. whidl prohibits appropriation or .aotiqui~i•s 
silu.tted oo "land$ owned or 'oALrOJlcd by dle Ouvmuncm of !he Unitdd Su~'" Cf. United $1ates v. 
Ray, 423 F.2d 16 (.S,. Cir. 1970) (U.S. ··sovereign rigl\tll" shan of fee simp!c or other ··ownership,'' held 
in cur:1l cee~ on oucer cuntincnrsllbclf ott Florida coasr. deemed sul'ficien1"' WKI'T~r il\il.lnc;rion 
afl:ainsl dtablisbm.::m of new "'Acbntls'\ Andquicios A&:l no~ .lt issue). 
t Sea: n"r.: j0 abcovc, C/11i1c:cl Statel v. C:at(forrrta. 436 U.S. J2 ( 1978). 
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government and the State of California based on President Truman's 1949 
enlargemen.t of a national monument off the California coast. The expanded 
monument mcluded submerged lands wirhin 3 miles of the CaJifomia coastline in a.n 
area where rhc State was operating a kelp-harvesting progr.un. AJTer passage i~ 
1953 of the Submerged Lands Act (''SLA"),58 which transferred all U.S. "right, tir.le 
and interest .. in coastal submerged lands within the 3-m.ile belts to the respective 
states, California challenged the federal government's continued "dominion'' ov¢r 
these lands. The Supreme Court ruled th:tt althou;h the U.S. had held dominion­
and Antiquities Act ownersrup/control- in the California disputed lands at the time 
the monument was expanded in 1949,59 Congress trllllsferred these rights to the State 
when i[ enacted the SLA. Thus in addition 10 declaring that California now had 
dominion over the submerged lands, the Coun in effect nul1ificd tlle submerged 
lands portion of the 1949 Presidential proclamation based on its determination that 
rhe U.S. no longer "owned or controlled" mose lands. 

In reaching these conclusions, the Court defined Antiquities Act ownership/connol 
and "dominion" by reference tl) its earlier landmark decision in 1947 in the &ame 
U.S. v. California mancr.40 The 1947 decision had involved an attempt by the 
United States to bar California, as an alleged ''trespasser," from leasing oil and other 
narural resource-extraction rights within the State's 3-mile belt. The U.S. argued· 
that it had both fee simple ownership of all submerged lands, minemls and ••other 
Ihings of vnlue" within the belt, as well as ··paramount rights" of dominion and 
control over these resources.61 California argued to the contrary, as~rting that it 
was the ··own~r .. of the resources based on sov~ign rights the State held before 
being admiu~d to the Union. The Coon denied California's ownership claim, was 
silent on the United States' fee simple claim. and held that California was a 
•'trespasser'' within its own 3-mile belt because the U.S. had "paramount tights in, 
and full dominion and power over. me lands, minerals and other things underlying 
the Pacific Ocean" inside the bclt.'41 The source oftlus U.S. "dominion and conrrol" 
was the federal government's constitutional power to direct the national dl:fensc and 
foreign affairs, power which the Conn ruled inclu~d th~ right to appropriate all 
natural resources adjac~nt to the nation's coastllne.63 

~ 43 U.S.C. §§ 1301 crst:q. The SLA wns Lhc model for TSLA two decades l:ner. as discullJ:ed in note 
77 below. bm the C3teaaric~ of submersed luds ~xcluded frl)ln transfer by cac:h 'cature were different. 
,"See, t.g .• 436 U.S. at 36 (''Titcrc c:1n be no :oc:rious question ... that the Pre5i.denr to 1949 had power 
under the ADiiquiuec Ac:t ro reserve !he ~ubmerged lands 3nd waters ... u 11 nation•l monument, since 
they were then 'coQUOUed by the Government of the United States."' } . 
.o Unir•d SJQuJs y. C41ifamia, 332 U.S. 19 (1947). 
61 I d. :lf 22·23. 
61 u,..;ud Sums"'· Califonria, 332 U.S. 804, 805 (1947) (Order nnd D!lcree); 332 U.S. at 38-39 ('1hc 
F.ederal Oovcmmcru r:uher than the liUW: h;u paramount rightll in and power uvcsr &bar [three-mile} bch, 
an io.cida:nt 11' which is full dominion over Ilk: re~uurce~ of 1he $Oil under ch:n wafl:l' area. inchJdiog 
oil.''), 
03 As thG Coun St.\tcd, "(t].he tbrcc·mll~ rule is but :1 rec:oanirioo or the neceasiry ma111 govern~nt 
nc~tt lO the sea must be :tble ro procl!ct itsclt' from dilagers in~,:id.anE co ifJ ioc:uiun. rr ruuac have powers 
of dominion and resulaticn in the interest of itS revenues. ili hc:dth, and the security of iu pa:oplt trom 
wars Wllge.d on or too ncar it$ c:outs. And in!'ofmr :u the n.'ltiun OU!I8rti its righu under intc:rautional 
l:..w. whate"er u! v:.luc: m;&y l>c: "isco..,crcct in m~ :s~:ts next tn itS sl\orc~ sod within ir£ protac:dve lu:lt, 
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Having c:tescnhed these U.S. righrs as ilrticulared in irs 1947 decision. the I 978 
California Court went on to find thar Congress had enacted the SLA precisely to 
"!IDQQ rhe effect of rhis CoW1's 1947 decision .... "64 Quoting 1he Antiquities Act's 
ownership-or-control requirement and the language of the SU, the Coun concluded 
that the SLA bad ''lransfeaed (U.S.} 'title to and owneabia of" the submerged lands 
and waters to California, along ~ith the 'right and power to manage, administer, 
lease, develop, and use' them."li$ The Court therc:fore held that under the SLA, 
California. not the U.S., had ··dominion" and, at least implicitly, Antiquities Ac' 
ownership/control over the submerged lands within rhc expanded monu.xuent. 

This California analysis bolsters our conclusion that at Ehe time ofTSLA's 
enactment in 1974, the United States both "owned" and .. controlled" the Virg;n 
lsJands submerged lands for purposes of the Antiquities Act. With respect to 
·'control," the U.S. acquired che lands under the 1916 Convention in its sovereign 
capacity and held the same type of dominion and control ri&hts in these lands as ir 
held in the California submerged lands prior to the SLA. Although as a terrirory, the 
U.S. Virgin lsJands stood (and still stands) in a somewhat differcn1 relationship 10 
the feden1l government than does a sratc, the U.S. exercised national defense and 
forei~ affairs powers and responsibilities regarding tbc Virgin Islands as it did 
n:garding California in U.S. v. California.66 The 2000 DOJ legal opinion relied upon 
by Sectetary Babbitt in recommending tho 2001 Proclamations also supportS this 
conclusion. Based largely on California, the 2000 DOJ Opinion determined that 
because the federal government cl.llTcnrly exercises sovereign dominion and 
"paramount rights" ovCl coral .reefs off the coast of Hawaii ~ covered by the SLA, 
ir '•conuols" those lands for purposes of the Antiquities Act. 

Cal~fornia also reinforces our conclusion that the U.S. "owned" the Virgin Ishmds 
submerged lands for purposes of tbe Antiquities Act in 1974, and in fact owned them 
at least as of 1963 With the passage of the 1963 ACt (authorizing DOI conveyance of 
U.S. title in submerged l:mds to the territorial govemmcnu). California indicates 
that U.S ... ownership" can be evidenced by a statute 'Char, like lhc SLA, csmbJishes or 
confums "title" and "'proprietary rights of ownership'' in the United States, before 

will most naturally be appropriAted (or its use." ld.Ar 35. UsiAg ~ ownershiplcoortol rermioolugy of 
d11 Amiqlliciws Act, Ehe Court abo ruled that the ,ovcmmeiU'S •• .. 1scrtiDo of n.1ttocW. dominion" bad 
~effected &n .. ~cgujsitjna, .u it were. of the three-mile belr.w which ~o V.S. had ~t(ed) iV1d 
C:onlf9JOpfD •• , fasJ ~ fUDction Of aaciunal OXlcmAI SO~ignr:y." /d. lit 33·34 (cmphnsi$ Mdded). 
"'Ia. ar 37 {empl\.1sa:i lidded). S~r: fllto Tcms v. Sec'y ofrhc lnt•rinr, SSD F. Supp. 1197. 1200.01 
(E.D. Tex. 1984) (su~· unsuccessful ch.aJleagc in 1947 Cdifornill dcL;sion aad lWO 1950 dcd.;ons. 
to U.S. aa~on of. rights i.n mineral resources ,_,ilhin states' 3-mU~ c:oa.sud bellS, pro.mpced "political 
~olution" of SlAin 19:53). 
65 332 U.S. ar 40. quoting 1bc SLA. 43 U.S.C. § 131l(a)(emp1wis aci4cd). 5« also id. ar 37 (SLA 
"transferrr:d dominion over" submerged lands wilhin 3 miles ot CaliforniA COa$t). 41 ('"[W]c hold Ulat, 
by upcratioll uf the (SI..A J, the Oovemmcnt'' propriewy alldlid.miuisa-ative intcreKts in these are~&.~ 
i!s:J.Ssed to lhe Stile of Callfomia in 11'53.''). 

The U.S. Virgin Jslaods is ao unincorporaWS tftritr)f)' of tbc: Unircd Stales, but is tteAlCd Jib a ~taf.tt 
in .s numbc:r of respccls. Set: Wlll'st lndion Co. v. Gnv'r ofthlll' Vi,.t;in lslDnds (''WlCO''), note 6 above, 
844 F.2d ac !016. n.l5. 1019. 
"Sr:r: :1000 OOJ Ol,)iniUD :at 3-S. 
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ll'llnsfcrring those rights ro the states. 158 Thal these rights are ownership rights is 
made clear by the Supreme Court's decision in Alabama \1. Texa.r, issued .sbortly 
after the SLA's cnactment.69 In upholding the con~titutionality ofrh~ SLA, the 
Court ruled in Alabama that submerged lands within the: U.S. coastal 3-mile belt 
''belong(ed]" to the federal government under the Constitution's .Propeny Clause/0 

and rhus could be "dispose(d] of" and ''regulare(dJ" by Congress under the SLA.71 

In the:: case of the Virgin Islands, SLA-Ilk.e evidence of ownership was provided by 
the 1963 Act, passed more than a decade before TSLA. Using Janguage identical to 
the SLA, the 1963 Act authorized DOl to transfer to the: Virgin Jslands and the otber 
ten'itorics all U.S. ''right. title or interest" and ··profrietary rights of ownersrue" in 
submerged lands within their coastall-mile belts.'- Because DOl could not: transfer 
what it did not have, the U.S. must have had title and ownership rights in the Virgin 
Islands submerged lands as of 1963, a reading confirmed by the Senate committee 
reporting on TSLA a decade later.73 Indeed, the 1963 Act's tat, legislative history, 
and controlling case law demonstrate that the federcLl government owned rhc Virgin 
Islands submerged lands even in the "conventional :;ense"- by fee simple title - and 

« Stutl32 U.S. at 40, quoting cha SLA, ~3 '(.J.S.C. § l3ll(~); .r~ll uist1 id. at i 13l4(a). Other ~e:> 
involving SLA citlr:: co ~l&blilergcd l:1nds likewise ch~xrerize the lands ~s "owned." Se-t, t..g., Unired 
Stllres v. Ala.d:o, 422 li.S. 184, 187 (1915) ("'By (the SI..A}. Congr~ss dicctiveJy coafir.med tr1 the 
Swcs the owuc;cbip of submerged lands within three awes of their coaulints.")(emphasis added); 
A/Qbtur~U )',DOl. 84 F.Jd 410,412 ( ll"' Cir. 1996) (citing the SLA. court slaao th:u "[c]oasull stares 
own iubmerged lcuuts adjoining rn~ir C:Oa5l$ extending seaward three mil~s. ") (c:mpbasill added). 
"1\labe~ma v. Teras, 347 U.S. 272 (1954) (pet curiam). 
70 The Property Clause ptuvicks that '1r)h.e Congress sh~l have Power to di$posc of nad make .Ul 
needful Rules and 'Rei\lltatioas rc.spccring the Territory or orber Property belonging to che United St•n.e:; 
.... " u.s. Const., IUt. rv' § 3, c:l. :z (empha:iiA added). 
71 It is cleu duu rhe U.S. owned the submerged lands within coastal StateS' 3-mile belts no Ja~r th:.n 
the SLA's snACtmc:nt in 1953. Before the SLA wu enxted, Justice Fr.:1nkfunor. dissmcing &n the 
Supreme Coun:'sl947 ~isioa in Califnrnta. believed the U.S. Llcked any ·pruperty'' ri&l'lts ar all in 
C.tlifomil&'s J..mile belr, an clement be believed w11." a prerequisirc to tbc federal gevcrnmcn,·s. uespass 
claim Ol£.liust Cnli!oml:~. Consress could cura tllis dcfic:ic:nc.:y, ~cording to Justif;e F~nkfurrcr, by 
caac:ri.ng ;t •r:tut~ ~fabli:lbing 'lr)iglus of ownership" 1nd ''plopric::mcy interesnc" :mtticienr to bring &be 
submerged llndi under the Propeny Clsuk. U.S. v. Califomia (1947), 332 U.S. at 43-45. Congress 
then ~Neted tbc Sl-~ which ill(;Judcd sL&Ch provision$. aad chc Supreme Court prompdy uphr.':ld thea.: 
provisions Llt~der the Property ClAuK in Alt2bam• v. Te~XU. 

The: U.S. may have owned tbese coastal:~ubmcr:~ lands ew:n before the .SLA. by vinue of it.J 
general sovemsn rishca over tbe lands. 1'bo Supreme Cuurt so indicated in a 1980 decision in U.S. v. 
California, tee441 U.S. l. where tbe Court $t:l~ dial "(i)n 1947 [before tbc SLA). uus Court deere~ 
fhat the United States~ 11IIKI&bmerscd lmds cxwsndin& ~award ot'thc OJ'QiQIU'y low-waler mark 
on lhc California coast ... When Congr~slll enacted tbe LSLA], rhe Unit.ed Star.e:o~, in eifect, quitclaimed 
to Califor.Uil whar.evcc iot.e:n::~t the fedornl Covcunment ID:IY have haci" in chose land.s. /d. at 3 
(cmpha!liJ :added). Tbc Coun's 1978 California dectsion, ~nd Its tarlic:r tuling inAlabour v. Texas 
uplwldins thG SL.o\ u cofiStiturimud under tht Property Clause. also ~uggesr dlat the U.S. owned fha 
submerged lands by virtue of its genetalllaverei'n rieht$. 
n Compar.t SLA. 43 U.S.C. §§ 131 l(~a), i3ll(b)(L). 1312·14, with 1963 A~t. S&-s. 1(.:.). (e)(tepealcd) 
(cmph.ui' lldded). 
n The TST..A Scnl\ce Report cb:cr•cteri2:ed tbc: SUIII.l:i of U.S. r«rri1urial su'omc:rzc:d lsnd~ u"der the 1963 
Al:l 1\S bc:in!; "uwncc.l" by UlC umrca Sures. Set'S. Rep. No. ~3-ll:S2, 93d Cong. 2d Sa". (1974) at 2. 
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even though the lands were held in the "public trusr."74 As the broadest properry 
lnterest allowed by law. fee simple title certainly would appear to qualify as 
''ownership" under the Antiquities Act. That "public trust" submerged lands may be 
''owned" for Antiquities Act purposes also follows from the fundamental intent of 
the Act. which is IO authorize the federal government, acting as a pubJjc trustee, to 
desi gnatc U.s·. lands as national monuments in order to protect cheit historic or 
scientific value. DOJ's 2000 Opinion explicitly recognilcs the original (1961) Buck 
Island monument as an example of such a U.S.-"owned" public-trust national 
monwnent.75 In sum, at least upon enacunent of the 1963 Acr, if not earlier, the 
'United State~ owned the Virgin Ishands' 3-mile belt coastal submerged lands tor 
purposes of rhe Antiquities Act.7

G 

71 Fim, tbc l963 A~:;x's use oflbc lQ'm ''titl~··- commonly delined 3S "[t]he wuoD of .ill eJomc:nt$ (a.~ 
owncnhin. possession, aml cu$t0dy) constirotillg tJu: legal ri~lt to con~rolllnd dispose of propefty" -
suggests fee ~imple ownership. See Blad's Law ()idiol111ry ~ ed. {999) 11t 1493 (emphasis added). 

Second, fee simple title is rctlc:cu:d in the 1963 Ac''' special proc:edur"' for tramfcning title. 
DOl was reqwml ro make a lligb.c:t sbowing of "neccssiry" when conveyins U.S. ''title," as opposed to 
other propenjl rights, and wa:. required to provide brolld newspaper QODce ot 1M proposed tranrler 
spccif}ling lllc panies 10 "'tl\e propoleci concract of C"onvcyaacc" and the j)urchasc price" for tl\lt lands 
being conveyed. 1963 Act Sees. l(b). l(c), l (e), 77 Stilt. 338 (~). 'lllc:K• stapt are indici&. of 
rr01ditioll41 tiUe being tr:wsterrod ro a traditional eruity (£1 privarc third pany) b) lnldidonill me;ms (a 
cooltac:c requirins:. paymc:nc of :a purchase price). 

Thinl, the l~gislarive history of die 1963 Act makas clear tbal the reportioc coamliaees 
brlic:ved full~ complete tide muse be n;~ilable for transfer to !he terriwries. 'l"bey reasoned ~hAt this 
would en.:1blo the rcmtoric.s to then offer fuU title to private developers, as an incentive tO p1Ar4=hase ;md 
recls.im (fill in) the coastal submersed lands. ad thereby reduce popularioa ck~ity and fac:ilitlliC 
economic de'Yclopmcnl. DOl. ;unonc others. supported this view. See, e.r .• S. Rep. No. 589. 86111 

Cong. J" Sess. (1963} 01 J-4 (''There is [currently} •. 1 no means by whicb rhc rcrritorial governmentS 
can b: coc:ouzagcd either w develop thest: lands rhewelve£ or 10 pen~ odWits ro do so. There l.s no 
ineentive ro reclaim land which Ute terriroriaJ govemmcnra ~u sorely need aNi wbit'b could. in tn:lny 
lnsranccs, be filled :at a re:uonablc col>t ..•. WiMeSses before the commiuc:c pn:ac:nCA:d convincing 
testimony ch~ c:c:rraia tracas uf subrner~ ilrCIS otfc:n:d :~.ttr.acrive economic development pouibiliricrs 
after filling. if title to the lands could be tranamed 10 tho atf~D:d tarirory."); tLR. &p. No. 1827. 
87" Coag. 2d Scss. (1962) iU 8 (DOl, commenEin& on earlier bill :lllowin£ traras!er of control bur OOt 
tirlc. :~tatal: "It would cor do enough ... [W)c ~ p~ dlar ualess title to !he submerged lllllds is 
IJ'an.'lfened ro tbose govcrnmenC$. lbe areas will not be developed to lheir fuJI.-st poccnlial .•.. [TJl\c 
scueiry o( land will incr~slY compel the crd4ti011 of Dew land atea$ by filling ..• Absent a 
coav~yllhc:c of dtlc. oeirber cbe ~errimrial govem.mcan nor pr;vare pRttics holding jDICteSU frum them 
c:~n be expected to inv•st 1M substanfial amouniS necessary 10 develop llnd use rhcsc filled MeltS to 
lheit ildlcst exr.snL''). 

r"ounh. in the WICO d~ision. .see noce 66 01bove. ~bich is c:onuolliac law in me Virgira 
Island:!, me Third Circuit founcl ch.u the U.S.I.Dd the Virgja lslaods held successive !tee: simple title to 
co~sca! submcrgeci Jand.s io rbe U.S. Virgin blacds, io parti&:ular, subma"gcd l:mds In St. Thomas 
Hlllbor. The conn determined that origin.ally, "the UIU~d Scatea held ude :.o rbc sllbuxrged lands 
surroulldinll the: Vir;in lsbAds'' ita 1972, whea the 1963 As:t w.u in c1Jccr. Afcer U.S. tlrJ• to St. 
Thomu H.ubor submerged lands was transCen"ed 10 rho Tmitory under TSl..A (beCALI.!IC none of 
TSLA':' excluaiou applied), dlc court upheld diC Terrirory'.w 3grcemtlll to n:oc:anvey Ulc laod.li to :s 
private devdoper for rec:Jam.ation. 'The courr reje(;ted the arsumcot Uta' because rhe T crritory owned 
lb.: JIWis iD "pt&OUc rrust" under TSLA. they could no' ba conveyed in fee simp~ tu a third pare)'. 
7, Set: 2000 DOJ Opinion at 10. 
'• The U.S. mny have owned the Vir;in Islands submerged 13Dds evea before me 1!163 Ac:t, jU$l as it 
may have owned co:aitDI staLe llubmugdd lands even before the SLA jn 1953. sc:c nor.c 71 :~.bove. In 
commC~lting un the c1ra1't 1!1101 .atucle Island ptoe!Almtiun, DOJ smtcd dnu the U.S. held ~legal blle· to 
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b. Effect ofl"SLA on Owne:ship and Contml pf Virgin blands 
Submerged Lands 

The plain and unambiguous language ofTSLA, which was modeled on the SLA.77 

makes clear that unless the Virgin Islands submerged lands were excluded from 
tr.msfer or subject to other "valid existing rights," the lands were automatically 
conveyed to the Virgin Islands under the Supreme Court's California an~sis. The 
case law provides examples of such TSLA transfers to the Virgin Islands. 

In our opinion, aU or virtuaHy all of the submerged land$ encompassed by the rwo 
monwnenrs at issue~ covered by one or more ofTSLA's exclusions. 
Accordingly, we conclude that the U.S. retained irs "right, title, and intc~st" -
including Antiquities Act ownership and control- in these lands upon TSLA's 
enactment in 1974, and continues to hold these rights today. The only potential 
exception is the 1,185-marine acre "finger" of submerged lands and waters off the 
coast of Sr. John, which may be included in the Virgin Islands Coral Reef 
monument; we do not believe these lands qualified for any exclusion and so 
conclu~ thac they were rransferrcd to lhc Virgin !slands under TSLA. 79 

As a threshold matter, we disagree with the Virgin Islands' contention that TSLA's 
exclusions axe mutually exclusive and thi.tl: only certain exclusions (which do not 
covc::r the: lands disputed here) can apply to a given set of submerged lands. 
Although we agree that statutory language genctally should be jnt.erpre~d so as not 
to render portions of a !itatute superfluous, this general rule is inapplicable where the 
p1wn meaning of statutory language dictates otherwise.80 Here, rsu·s plain 
meaning does dictate otherwise, because a number of the same parcels of Virgin 

!h~ proposed monument lands. ~ coar:Jusioa it afnrm~ iQ irs 2000 Opinion. Tbc Scn:ac. c:onunhtc~: 
reporting on the: 1963 Act m:~wi.§(: uodc:rstood th;aJ lilt US. :tlready ownt:d !he Virgin l5.1wods 
;ubmcrsed lan!A; this w;s tbc imperus for the Acr' s 11urhorizado.o of DOI to transfer U.S. ownership 1.0 

th•l'emtory. S~• S. Rep. No. 589, 88111 Co.cg. I" Sen. (1963) All (d.i$cus!lc:d ill nou: 45 above). 
" TSLA W:lS mode: led on the SLA and adopted tblf language ut the SLJ\ • s l:c)' provisions. except th~t 
the c:lleJOties of llul)m.r;cd 14Dds CJI.Ciu~ from tran~fer diffc~d between rhe lWO &tatura. See. tt.g., 
Mar"' v. GDY 'r o{GHtlm, 866 F.2d 294. 300 (g&l' Cir. 1989) ("'Con~s modeled [TSLA] after a simil;u­
li~:&h&CC ;iving couaal swos c:onll'OI uvcr lands Within three miles of shOlC ... cbe Submerged Lands 
ACt."); 120 Con,. Rcc:. 6956·57 (Mill'ch 18, 1974) (statemenu ofTSt.A to-tipl)n£nrs Dol. de .L.ugo. 
~· Burton aDd Rq». Clause.o). 
71 See, e.g., WlCO, noli: 66 above (St. ThQma$ Harbor Jaad.lr.tr:anaferred r.o Virgin Isluds upon 
cnactmonr of TSLA. although cc:ruin lands rclllllincd .subject to devclopc!r' s eltisli.ng pre-1916 
Conv~nc:ion riahcs); Club Ct»rrma~~cllt, In~ •• nole 6 above:; Marx v. Guv'1 (lj G~tam. 866 :F.2d 294. 300 
(9 .. Cir. 1989) ('"the plain bnguage of (TSLAJ convt:ys to Ciuarn broad tide :nd caaaol over itt 
submer~ llulds''); l&lt:X411tU1' Hamiltun. Lif~ Ills. Co. v. Gov't ofrhe Virgin Islands, 757 P.2d S34 (3d 
Cir. 198$) (upholding Virgin Isl.\nds" ~:!aim to majority of dtspu~ct ~ubmer~c<t llU'Idll by opcra.tit~n of 
TSLA); Sllnkm Tr~tJ.vure, Inc. v. Gov't t;Jfthlll Virgtn l¥14tldl, 851 'F. Supp. 1129 (D. V.I. 1994) 
(submerged lands withiD St. Croix's 3-milc belt bc:Jong ru Virgin lslodds). . 
79 The unly po~ntilllly appli~~b~ cxclu..~ion for these I~nds is TSLA (b)(ii), for submerged landll 
lllijac:~nc to U.S.·uwned uplsnd:i. Basad on our undersCUldinS of the results of DOl's 1999-2000 TSL.A 
title ~earch and 1"1\appiug ctfort$. rhc St.I~bn upi:Jn<15 which these submerged ~nds abut Witte not u.s.­
owced iu 1974, ~ 1bu.." die llUU!s ~r.~osferred ro lbe Virgin {$)Aftd!ll under TSLA. 
M St:<l 2J\ Surh1rlnnd .Stututi!S IZIUJ .'J.tututo'1 C."t.JnsrTUC"Iion {6"' .:cl. 2000) § 46.6. 
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Islands submerged lands necessarily fan under more than one exclusion. For 
example. the !961 Buck Island monument lands and the Virgin Islands National 
Park lands. excluded by name in (b)(xi) and (b)(x), are also necessarily excluded by 
(b)( vi), covering lands previously reserved as national monuments and parks. In 
addition, the 1961 Buck Island monument lands specified by (b)(xi) are also clearly 
covered by (b)(ii), excluding submerged lands adjacent to U.S.-owned uplands, 
because the U.S. owned Buck Island in its entirety and the submerged lands directly 
abutted the coastline. 

In addition, carried to its logical conclusion, theTenitory's argument that only one 
TSLA exclusion can apply to a given m-ea o! submerged lands conflicts with the 
Territory's own apparent acknowledgment of the validity of the 1975 Proclamation. 
That proclamation, which enlarged the Buck Island monument, relied on TSLA 
(b)(vii) authorizing reservation of submerged lands prior to February 3, J975. Yet 
under the Virgin lslands' "mutually exclusive" argument, as we understand it, aU 
submerged Jands in the ilrea of Buck Island had to either be excluded under (b)(xi) 
(the Buck lsland-specioc: exclusion) or n01 at all. Because the 1975 lands could not 
qualify under (b)(xi) (the exclusion covered just rhe Buck Islaud monument lands 
designated in 1961), the lands would have ttansfencd to the Virgin Islands and thus 
would not have been owned or controlled by the U.S. in 1975, rendc:rillg the 1975 
Proclamation in conflict with rhe Antiquities Act. We do not believe this is a 
sensible result and the TenitOiy appears to a~. 

In any event, TSLA's legislative history indicar.es that Congress was aware of the 
overlapping nature of the exclusions and intended this effect. Reflecting the pr.actical 
realities of legislative drafting and the fact that most of the exclusions had originally 
been drafted as part of the 1963 Act, lhe exclusions remained essentially as written 
when inserted 10 years later into the TSLA bills. Congress then added somewhat 
duplicative eJtclusions, sometimes as a conscious '4safety net." For example, me 
(b)( vi;) exclusion was added to TSLA at DOl's suggestion, to permit .reservation of 
any submerged lands within 120 days of enactment. As DOl explained., (b)(vii) was 
.. desirable, in the event that the first six exceptions are insufficient to protect fully 
the Federal intcrest."81 Furthermore, even though the House committee reponing on 
TSLA was advised that {b)(vi), exempting existing national monuments illld parks, 
also would cover ''the reefs around Buck Island, off the coast of St. Croix," the 
cornmitree nevenheless added (b)(xi)) which covered the i~ntical Buck bland 
monument lands.11~ In swn, we believe the TSLA exclusions an: properly interpreted 
~ overlapping rather than llS mutually exclusiYe. 

Having concluded that TSLA's ~xclusions are overlapping, the next issue is whether 
the Buck Island and Virgin Islands Co~:al Reef monument Jands qualUy for one or 
more of the exclusions. It is undisputed that certain of the 1961-, 1975- and 200 1~ 

11 H.R. Rep. ~o. !827. 87 .. Cong.ld Scs!l. (1962) at 21. 
101 Jet. :u 10 (DOl cowmcnt). 
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design~ted lands arc c::xcludoo.8
' As ro the remninin: 2001-dcsignated lands (the 

va:st majority of the 30,000 acres), we a~:rce with DO! officials' posuion thar these 
constitute submerged lands adjacent to U.S. -owned uplands under the meaning of 
(b)(ii). TSLA docs not define [he pivotal tenn "adjacent,'' which is commonly 
defined as "lying near or close to but not necessarily touching."84 The !egislauve 
history confmns that for TSLA purposes, submerged lands are adjacent to U.S. 
uplands if they are inside the 3-miJe coastal belts and within U.S.-owned coastline 
boundaries. The Senate Repon accompanying TSLA quoces with approval a DOJ 
explanation that the act would give the territorial governments "lille to the ... lands 
beneath the ~-mile territorial s~a adjacent to those territories, with exceptions."~~ and 
one of TSLA' s sponsors, Dele f. ate de Lugo of the VirJin blanch. confirmed this 
interpretation'6 during deba&e. 7 Simllarly, TSLA's predeccssoc, the 1963 Act, h:ld 
authorized DOI to convey U.S. interests in "subme1·gcd lands ... in or adjacenw" 
the territories, and defined rbese submcr;ed lands as all larJds "'eaward to a line 
three geographic miles distanr from che. coastlines" of the rerrirories- again, 
equating ·•adjacent" submerged lands with nlll3nds within the 3·mile belts.88 Thus 
·'adjacent" in (b)(ii) refers to the lands covered by TSLA itself- all lands within the 
tenitories' 3-mile belrs- provided that they abulted U.S.-owned uplands in 1974.iY 

11 Tbc:sc excluded moaume11r lands are: ( 1) the sub~D~:rged lands within the mi;inal Buck Island 
monument (covered tmda (b)(xi) Cllpressly identifying these l:~nds and. ia 00! ott'ic:ials' llnd our -view, 
undu (b)(ii) for submer!Jed l:u14$ ~jac:enr ro U.S.-owned upl:mds): (2) rbc submcTged l~ds addc:d to 

the Buck lsl:md monumen' by the 1975 Prrn:f01mation (covered uada (b)(vii) allowiog rcgrntion 
prior ro February 3, 1975 idld, in 001 offic:inh' and""' v;.,,.,, under (b)(ii)); IWl (3) the 2001· 
ddigmstcd submersed Llnds adj~cnt to the HWTic.lllC Hole, Coral B11y and Round Bay are!\s within 
Ule new Virgia Jal:ands Cural Rtcf moaumenr (co-vered under {b){ii)). 
u Black's Law Dictitmary (7ca!Xl. 1999) :n 42. 
asS. Rep. No. 93·1152, 93d Coaa.1.d Stu. (1974) ~at l (emphasis 3ddcd). 
•• Delegate d~ Lugo oxptain~ that TSLA would cOD\'c':)' :iubmr:rgca lands "soaward to a line J 
scognphic31 miles di~t from me [ferritories' 1 coastlines," .. eaabl[ingj the I'C!Iidenrs free use oi 
submerged lands .:Jdjoc:enr to their coa.,tlines .... " March 27. 1973 Cong. Rec:. at.EI855 (emptwis 
added). 
•7 It bu bCli:JI Nusgestcd that tbc scope of (b)(ii) .. ~djaccnc:)'" is un~o:l~ becataSC a specific wordma 
ch:mge proposed ia some of the early TSLA bills wlb nut :~dopt«l in 'lbe !mal statute. Wrs disagree. On 
beh;a!f of tb.: Ocputmcl'lt csf Defense (000), the ~avy c:omrnenr.cd on tbrc.: 'bills in which (b)(ii) 
a~:!uded ""All land$ l&djac:ent to property uwncci by the Uruccd St11tc~ 11bove the line o( mean high tide.'' 
rlld\c:r than as in the c:n:..:tcd version. "all fUbmw.st lancls 11dj:~CCnt to property owned by the United 
S~.;~ccs above tbe line of mean high tide.'' Sec JUt Rep. No. 93-902,93 Con,g. 2d Sess. (1974) lltS-7, 
C'omm~'tlring on H.R. 4696, H.R. 6135 ilnd H.R. 6775. Tu c:larify rhat it was tnc 3djac.en; ''prOpcny" in 
(b)(ii) which was above high tide, 1lor tbe (~"Ubmerged) "laads," DOD propo5ed that "'Which is" be 
imt:r'ted bdore ''ilbove \be IiDc o(me:ln hizn tid~." Instead, to the Si1010 ci~t. the word ''.sub.mcgcd" 
was inserted iota (b)(ii) (:and mto the otber TSLA ¢X'Iusions). Thus DOD's suuestion WL"i adopted it1 
sub:.:cance, alrhougb col in pTecise form. as confU'mCd by 'DOD's dropping this su;ac$tiDn iD itll ne"t 
rOWld of comment.~ afo:r rbo wocd ",~;ubmerged" bad been adlkd. S•c s. Rep. No. 93·1152, 931.1 Con:. 
2d Sess. (1974) :u S·6, commenun~ on 1-{.lt. 1J.S:J9. 
u 1963 Ac:r. 77 Slat. 338, Sec. l(n) (repealed) (cmphasb added). 
B'1 lJ has been liUQCSled rhlll Lbc U.S. might 110\11 attempt tO el(p;md me Uaivc.:tliQ of (b)Cii) SUbmerged 
Illnd.:l in the Virttin .ls!aads by purchasiaJ: ac.ldici~nal "~j~ceru" upland:£. The tatms olTSlA •nd it:> 
Jcgislativ.e histOry, however, indic;uc tbnt (b)(ii) bnds wert: .. loc.kcd in" upon ·rsLA's m:actment in 
1974. Uncler 48 U.S.C. §§ 170.5 (b) ~nd (c) ofTSLA. OOI i~ au&borized to :s.:ll or alhcrwis¢ lr3rufer 
U.S. tide and riJht.~ in individu:d sllbmers.;d l9PW excluded under (b)(ii). The l~gislativc history 
cxpl.:l~ &n"t tllis 4Uthocity ·~a.i provided so tbat th~: U.S. 1:0\.lld di-ves' ~c:lfaf subalc:rgcd 130<1$ it ''nu 
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Consistent with this TSLA legislative history. the cue law on submerged lands uses 
the renn "adjacent," and the related tcnn ''marginal sea." to refer 'o all lands and 
waters within rhc coastal 3-mile belts,90 includina, in the case ofislands, individual 
beltS around each island. 

91 
The cases also indicate that the 3-mile belt is to be 

bounded by the end points of the relevant adjacent uplands, ro account for the 
situation where the U.S. owns only discrete portions of a coastline. n Applying this 
legislative history and case law to the Jesuits of DOl's recent TSLA title ~arch and 
ma.pping r:ffons, we conclude that the 2001-desiganted lands are .. adjaccnr" to U.S.· 
owned uplands under TSLA (b)(ii) and thus the U.S. has remincd its Antiquities Ac::t 
ownership and control. The 2001 lands appear to be both within tllc 3-mile belts of 
Buck Island and St. ]ohn, and where the U.S. owned only discrete portions of lhe 
coastline on St. John, '>lithin end-point boundaries of those U.S.-owned coastal 
uplands. 

We believe the Tenitory's contraty interpretation of (b)(ii) is inconsistent wirh the 
S[atute's language, history and case law. First, the Territory's contention rhat the 
relevant boundary for TSI.A adjacency purposes is the Antiquities Act (nationaJ 
monument) perimeter would insen Antiquities Act requirementS into TSLA. As a 
practical matter, this reading would have required President Ford to "over-declare" 
as national monument lands all TSLA (b)(ii) adjacent lands in the Virgin Islands by 
the February 3, 1975 (b)( 'Iii) deadline, to ensure the availability of !IJ.Y of these lands 
for future designation under the Antiquities Act. Ahcmalively, Presidt:nt Clinton 
would have had to r.£-d~clare in 2001, a.s part of the Buck Island monument. the 
same submerged lands that bad altcady been decJ~d by Presidents Kennedy and. 
Ford in !961 and 1975. Neither of these results is compelled by sratute, past 
administrative pracrice or logic.93 Rather, we believe Presidents are authorized to do 

longer oeedcd," !>ucla AS '"J.2nd Adjaceat ttt Federal (upland) property holdings ... when such holdings 
;are tbemscl'lles disposed or by che United Stur•il AS cxccss or 'urp!us property.'' H.R.. Rep. No. J 827. 
87.., Cona:. 2d Scss. (1962) at 10 (DOl comment). Such DO! aurharity would have been uonect:SSary if 
lhe U.S. was •ucomauc:aUy divcsred of iu owacrshiplcont:rol of (b)(ii) ~;ubmerged laods whenever it 
clivcsred its owuenbip of adjxcnt upland~. Thus oace the universe of (b)(i.i)-c.:"vered lands wu 
45&ablisbcd in J974. ir did uor incr~sc or d.-:cn:asc, maning that even if the U.S. were ru purchase 
odditio.W Vircin l'slllnd.'l coastal upli.IDds rocby, it woukl DOC incrusa me federal government's 
jaw~mory of (b)(i;) submerged land~. · 
011 St:t:, •·I·· United Srmt:s v. Malt~. 420 U.S. SlS, 520 (1975): Alaban~&a \.'.DOl. 84 P.Jci 410.412 (11~ 
Cir. 1996); Unirt:d Sralt:l v. Califomicr, 381 U.S. 139, 178 (1965) (Slack. J .• dlssenrin; oa Olbct 
grouod.:i). The only reported CIL!il! spt(:iticaUy arising under tbo TSL.A (b)(ii) excJusion does no' 
addrc:u th~t ~run: of'"lldji~a:nt" but imtcad focules Oft whether the Uplaadll were U.S.-o~cecl. S11e 
Gov'r oj'Guum v. Unirul Statu, 179 F.2d 630, 640 (9111 Cir. 1999). 
" s,,, •·&·· CJnir11d SIGks v. Qru:m.:ncr, 789 F.2cl14S (ld Cit. 1916). 
'J s~e. e.g., U.S. a•. California. note 62 abo~ 332 U.S. at 805 ( l947 Ordet md Ooctec) . 
• , When Pre$idcn~ np:and exisllng national EDOQQmeniS uodcr lhc Antiquities A4.'1. their soocrnl 
practice ha.• been to d~signate only lhe lands bcinS added to fhe monument. rather thaa n:-declilrin,g all 
of the lacds constituting me apanded monument. Wbeo ~ident Potd e..p.ndtd me Buck lsl:md 
monurne.m ia tbe 1975 Pfodamation, for cumplc, he idcnti1icd just !be hnltudc IUld lon.:iwde ot'IM 
newly added 30 11cres, I\Ol the 30 ~~eres plus the lands designated by the J 961 Pruclamo\cion. Aa 
at1mlwstrauvc pll.ltc:m or pracucc aevdOped in impJI!Imenting :& st:\tur~. ~hi~:h Congreu d<lr.; aot 

-21- B·287626 
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as they have done here, namely, to declare subsets of (b)(ii) lands as national 
mo~~nts from ~m~ to time, if and to rile extent thar they meet the remaining 
Annqumes Act cntena. As a relared matter, we see no legal problem arising from 
the fact that DOI did not identify the universe of (b)(ii) submerged lands in the 
Virgin Jslands until issuance of irs November 2000 TSLA jurisdictional .maps. 
TSl..A imposes no obligation on the:: United States to list or otherwise identify which 
specific lands qualify as ".adjaccnL" under (b)(ii). 

We also disagree with the Territory's contcntion that because the 2001-designated 
lands purportedly "do not differ in characrer" from the lands designated in the 1975 
Proclamation, they, like the 1975 lando;, allegedly had to be reserved under (b)(vii) 
by February 3, 1975. First, we believe the 1975 Proclamation's cirarion of (b}(vii) 
may well reflect understandable caution by the officials involved, given the lack of 
experience: at thaL time under TSLA (the srarute had been enacted just a few month~ 
before). The acreage being added bad been omitted once before from a monument 
designation, in the 1961 Proclamation, and thus officials may have wanted to ensure 
that the same omission did not occur again. In addition, time was short - it appears 
mar DOI did nor foimally advise the President of itll recommendation to add the 
lands until less than two weeks before the (b)(vii) deadline. Thus tven assuming the 
officials believed (correctly, in our view) that (b)(ii) applied automatically, they may 
have decided to err on the s.ide of caution by invoking the "failsafe" (b)(vii) 
exclusion as well. Alternatively, even if the officials believed th~t (b)(vii) was rhe 
only legally applicable ex.clusion - an caor in our view- rhis was, at most, a 
harmless error, because more than one TSLA exclusion can apply to the saJU&: ser of 
submerged lands. In :my event, the 197S Proclamation is not dispositive on what 
~unds exist for U.S. ownership or contrOl. The Antiquities Act requires that there 
be U.S. ownership or control, but it does nOt require tl\at the basis for this ownership 
or contrtll be specified in the proclamatio-n. 

Finally, contr-.try to rhe position of the Virgin Isl:tnds, we do not believe that 
interpreting TSLA's exclusions ro apply to the 2001-designared lands would 
undermine Congress's intent in enacting the statute. The plain language of the 
statute, which is deemed rhe best evidence of legislative intent. together with the 
legislative history and case law, cle3I'ly show that the 200ll:mds :u-e excluded under 
(b)(ii). Moreover, w!Ulc the principal putpose of TSLA was to provide lhe tcn'itories 
with greater ~tonomy, by transt"ening ownership and control over their coastal 
$Ubmerged lands to the local governments, Congress was careful to preserve the 
federal government's interests while accomplishing this goal. TSLA's wholesale 
exclusion o! multiple categories of submerged lands was one method of preserving 
U.S. interests, as DOI explained during the drafting process.•' The (bXvi), (b)(x) 
and (b)(xi) uclusions, for example, cov~ring national monuments and paries in 

ovemtle by s~ueru lcgi.;J:acioo, can b.: rak.cn as Congressional :1c;quic~cncc io Ule practice. See 2B 
Su~rltmtl Stanctes and Stalurory CafiJ1ructtOII (6" ed. 2000) § 49.10. 
~ se, S. R~p. No. 93-11S2. 9:3d Cons. 2d Sg.ss. (1974) at4 (''Sc:tliun l(b)i·xi of this bill (tbe full set of 
TSLA (b)(i)-(b)(Xi) c~hl5iOD:i} appC:ll:'~> adequare m et.c:snpt from tr3nsf"r l•nd~ and man..-al!i. n~:ssary 
w p•·occ;-.:1 lAc> mmonal ln~oerc~t .• • :·). 
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ge~e~ an_d t~o Ioc~tions in particu~ar, preserved U.S. interests in protecting the 
na[Jon s htstonc, SCttntlfic and scemc resources. The more general ~elusions such 
as (b)(ii) (adjacent submerged lands) and (b)(vii) (submerged lands reserved within 
120 days of enactment), also prorec~d U.S. interesu because they created 4a safety 
net in the event the other exceptions prove insufficient. 

Congress's intent to preserve federal interes£S also was reflected. even as to the 
submerged lands conveyed to the terrirories, in TSLA's retention of the "paramount" 
U.S. constitutional powc:rs over comm~rce, navigation, nationaJ defense and 
international affairs. Courts have interpreted identical language in the SLA as 
permitting concurrent, and even preemptive, U.S. regulation of fishing and 
anchorage Within srates' 3-mile coastal belts. 9s Thus even it the submerged lands 
d.ispuEed here had been conveyed to the Virgin Islands under TSLA, the T~nitory 
would not necessarily have complete, or even significant. control over fishing and 
anchorage in these areas. We believe th.ts reacting of the TSLA exclusions and other 
limiting provisions gives them rhe effect Congress intended, without frustrating rhe 
more global aims of the starute. 96 

In sum, we conclude that the uplands and submerged lands encompassed by Buck 
Island Reef National Monument and Virgin' Islands Corlll Reef National Monument, 
with the exception of the '·finger•• of submerged lands off the cout of St. John, arc 
bolh owned and controlled by the United States for purposes of the Antiquities Acr. 

November 15,2002 

91 See, t:-&·· Doug/ru v. SIUICOQSI Prodr.u.:rs, lnc., 431 U.S. 265 (1977); 8arb•r 11. Hawaii, 42 F.3d 1185 
~rl Cir. 1994); Murphy v. D#p'r D/ Narural ~so,..rns. 837 P. Supp. 1217 (S.l:> . .Fla. 1993). 

£t h:u also been suggested lbat lhe Vlrgm Islands Governmcm owns Ollld controls l'bc Buc:k bland 
monumcatla11ds by virtue of~c 2001 Suck Island Proclamation's aJJtgcd conflict with the 1961 
Vir:in Islands lcpllladon. Specifict111y, it i$ 5uggest.ed Ulac (:1) rllc: Vir~ Islands' 196llegi.dative 
n:Jinquisbmcnr of ''control" over Buck .bland Jtl()JWft'lent )aqd:; was C<lnditioned on U.S. PfCiieMtion of 
''existing'' fishing and other uses 'ltschin me monument; (b) rbls condirion allegedly was violated by rbc 
2001 Buc:k bland Ptcclam:stioA's fi$hiD& ban ;md anchorage limitations; (c) c;on1r0l of !he lands 
therefore •Uegedly reverted 10 lbe VitaJin lslaads~ and (d) owllCtShip of the W1ds d\eo alleaedly 
lnl!\Jferted to the Vir,Pn lslan<ls under TSLA's coovc:y:111ce ofViraiA Ul&nds-·•coaDoUcd" PfOpeny. 

We disasret with lhi~> position. First. the vast majurity of:Suclc tsland monu~t l:.nds. as 
c:ut~endy dcsigD~ttecl. 'IIICfC not covaed by the 1961 Ysrgin Jslaarb Jegblation. Second, as to the 
covered lands (thos.: dcsignared by fllc 1961 Proc:lamu.ion), thi!l argument assumes th~ the 1961 
fishing.tneEhuds sdll''c.USc" wday, a view disputed by DOJ. Third, ic ass\mlcl that TSLA applies 
retruacrivety, contr.1ry to general sc:mstory consttUClion prizlciplcs. .finally, GVC:n iflhesc: ocher 
atgwlleub w.,._ correa, the Virgin Islands still would not owa or conwf the aubmerged laru.ts nexr ru 
Buck Island. AJ. discussed abo~e, ~&ndcl-thc 1936 Act. the Virgi(llslan&l~> never bad, :nd rhus never 
relinquished, control ov~tr tllCs .Buck lslnnd submerpd laDdli, bol;al&Se d'le 1936 Ac;r pa-t:ained only 10 

uplands. Given lhu fishing and boatin,c occurs primarily in lhe Budc Island marine areaa, not on Buck 
Island dry lnm\, we beliov• IbiS argumc:Dr would noc resolve th• toporr.ed COD&:wns of rc!lcleAta now 
w..kir:~s lO pi"'ollct""Ve !J'U:K ... ~$ wid'linrbc: mortumcnl boundaries. 
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F.NCLOSlJRE J 

. ·. 
Procla!nation · 7~99 of J~ua,rt ~?· ·ZOOl 

E.stabJismnent of the Virgin Islands . Coral · Reef ·Nadoua.I 
Monument 

: By the PreSident of the Uuit~d .St~~ ·of .America . . - . . . 

A 'roclaz:Dation . ·-·. ' . 
. . 

Tb& Vi:aiA;Lolattds· Cor&l.~Nati~8l Monument/in the- su'bmerged l~ds 
aiJ.the iala.nd ot St.Jo!:i.l(uithe u.s;· Vilgin Iala,i:l.d.s, co~tains ill the eli:Jnen~ 
of . a Cuihbean. tropical· lniU'in~· ecO$)'~e=. · Thb. de.sisuation &rth~Jr.~ the . 
protecti.l>n _·of· the &cientiJlc: ,~obj~s: included iii the Virg1ri l'$bi1d~·.National . 
_l'a.rl;, . q-_eat~d in ~95~ an~ axpand:~d ili 1962." The biolofti':¥ c6uuxnuutie8 ·· 
. of~· mQ~~n~ ~ve. i:1 ~ flagil~~ ~terda_pend~t iel~~p ·¥ :i:riclucf~ 
hab1tata I'&S.en.ti&tl IW ~tablin~ ~d elihan~ tho tropical tnal'Ule: ec:osyatellli; 
mm~vcs:· _sea ~- bedai caia!· reeftr; .. Qetoco~ bardbotfiOUi, sruid c:;cmmu- · 
n.t~s. snal)ow..inl(d ~~ ~! ~~~~tiahitat .. aJ;l(l lUg~! plains. "l'ht: fishery : 
hab1tAts; d~epat·co~al reds;•.o'~'*lil:.Jiardbottom, .. an~· lllgaJ. p!.9.i.n:a1.'0f the 
moqumeut- ·are·, all abject! :of .-s-Cl9%1t.iiic ~ta~est ~d . Cs$octial: to· the ·1oag~· · .· 
tt:nn sustena1lC& of the trapl~:il ~e e~system. . : · · · . :. · · ~ . ·'... · 
• ' • ,. ,,_ .. 4~ • \. • :1:.'.: '';-•' ...... . • .. : . . . . .• . ... . ·.. . ·:;.:· 
The ~oau:meDtJ~ withiA -{,lie ·Vir!= J.sluci¥, _which: "lie at ijie heart of the 
msular ~bbe~:biome·: .. ~~·ia'rep~esen.t~ve of the tc:a~:A:ofill~aa. bio-. 
geogl'".PhiC: p:o~.,.rh.,H~d·of St. Icihu nses from a pla~~a~.~nds · 
$evca}. miles. from aharebcfore pltm.~s to the.abygaal cfepth~_:o.f·~·Auepda . 
trough to tb.t south and tbe: Pue:to· Ric:iJD trench. to· the ·notm'.: ·~e deepest. 
JliUt of th~· M,l~~.Uqc Oc~,: J'l;&.i:l. p~,a1lqxm co.atain:; ~. ~ultitud~: of .species:. 
Q1at exist ~ aAelic:ate. ~. inter~ed tl;ttou~. co~Pls,( :r~a~~~~P,$ . 
thsthsv!tdeveloped over.t~.o~tbo~a;l~t;)fy~,; •. ~-... ... · : : .: .t: · .•. ·;',. · · 
, ~s ~~r of tb ~po~t t)COsYst=. the. man~'ent ~dhr~ri~·bi~Iogtcal ribje~ts 
.;mclud..i.D.g several. f:hteatebed: &mel =idUti;etad spwcies~ whi(:li" fot88e• breed. 
uui.· rest, .. or cal.ve ·in the waters.' H\llllpbac:k ·whales, ·pilot• whales, !our 
species at·· dolphilu, browu . pGlicans, tDseate tem,, le~t terns. and the 
howksbill. leatl:Wb~ ;md: graen ser1 turtles. aU use po;tiDus of the manu-· 
~ent. CoUlltless :species of f88f fish, mv,rtebrate .. md plants utilize these. 
suqmerged· land.!l duriug their lives. and over 25 speCies of: 'ea ~birds feed 
in· the w111ters. Berwee.a. the Aev•h.ore ntirsecy habitats and· th~ ·.shelf edge 
spAwning siti!S·in the monument life ~b.itats that.play·eq~ntfal roles during 
speciiic developmental stage11 of reef·associ~tl:d S]Jsci96,,including spawning 
migration.s ofmaay rttaf fisli SP,ecies and ctusta~eSIU. · 

-. . . . . . . 

The subm.arge.d monlJ,Dl8llt·lands within Hunicme !:{ole include the most 
extensive and well·dev~oped l'llall8rove habitat on St: John. Tha Hurriaa• 
Hole srea is an important nursery area !or reef ttCtii)Ciated fis)l and inverte­

. btates; iu.suu.cnt:ntill in maiAtaioing w..ter ctu.ali.ty by tilter:iog 81:!-d tTappini 
sediment and debris in ffesh water runoff frolu thl! fur }iiJld, and cJuectial 
to the overall functioning and produCTivity of reg!l)nal ti.t.beries. Nun:unous 
coral reef•associated speci~ts, ;nc:lu<Un.g th~ :;pwy lubster, queeu conch. IIAd 
Nassau g:oup&l.·, trGJlsfnt'Dl from planktonic fl&rVIUl to bottom-dwe.lli.ag juv~ 
niles iA the :~hallow neanhore habitats of Humc':llle Hole. As tl;ey matura, 
they move o.flshotl! ;w.d tU:e up residence jn, the d.<Htpar cCJ::al p;atc:h rBiif~. 
octocCI~AI h~dbottoan; and. illgo.l pl..u..» .:.! 1Jw .mbmer£:ad UJulJWiltHlL lllUw 

to tho south and north of St. John. 



I 1-1 B-ZOOZ 
I 

1 

1 

f , ... 
I . 
I· 
I 
' I 

.I 
1 

. I 
.·. 

. -·. 

! 0 

IZ:04 From-HON DONNA M CHRISTIAN CHRISTENSEN 13407748033 ,. 100 r umu~o r·"o 
Federal Register I Vol. 66, No. 14/ Monaay. January 22, 2001/ Prt!!iidential Documents . 7365 -

The monumanr lands ~outh of St. John are predominantly ~~~l algal plains 
~~ scattered areas of raised hatd. bottom. 1'b.e algal plalns · uda commu-

. tunes of ~ostly red ~d calcareous alg~e with canopies as much as bali 
a meter high. Tl:l• talSed hard bottom 1& sparsely eolonized witb corals 
sponges, gorgoniaDS; aDd other i.nvertabrates, thus providing shelter for lob~ 
stcr. group~n~. and snappers as well. u spawning sites for SOUle reef fi;;h 
species. 'I'hes• ·alaal plaU:\s and. raised. hard bottom. areas link. the shallow 
water reef,. ~ .gra''· ~ ma.nsro\10 !=OIDPlunities· with the ·deep water shelf 
and shelf ~dge ·commumtiea of ns~· ud.mvcttebratea. 0 • 

Section 2 ofthe Ar;:t of J~ 8, lQOG (34 Stat. Z2S,. 15 ti.S.C. 431), ;mthomes 
the President, in his· discretion, to dec!am by public p:oclmia.tion hi3toric 
·landmar~. ·historic· and prell.istoric *ucrur.es. and othot ,objects of historic 
or scientific . ~~ that are situatt?d· upon. the Wwis owned a::»r controlled 
by the .GoverlUD.e!it of tha. United ·Srates to be national monwusut&, &.lld 

• J.O, ~:esarve, a& ~ ~ tha!ri!Of parcels, .of land, the limi~ af wbic:h in All 
cases ·shall be·· confin~d to the ~est area compatible with the proper 
eare and management ·of the ob]ecta to be J»~Ce~cf. . . . 

. . · WHEREAS it ap~.·tbat it.would.·tie. ui the pub~ intere$t to res~m. 
. such·J.ands u a national ~Dw:a..Qi to be mo"W!l . u the Vir;~· Island, 

Coral Ret:f National MonUJilent: ·. . · .. . · · · . . . 
;· ·· .. · ..• · ... :.NO~;· ~e;·~.:~J ~N:.Pra&ic!eni of~U~ted,Stat~· 

.. · ·. · ~~ A=eric:o;. bi' the. :au~~tf.'ie.Aeli .iD Di• '\:Sy section ~. qf.th.,· ·/t.ct. ·at. 
. . . · · 1~ ·· 8, 1!$5 . (31 · Stat· :~25; ··1s · .u.s. c.. 4S~J. do. protl~ tbat tb:~· ai~,' 

·· . · , . · hereby .$et. apart .and, ,~t~. ·as the ... Virgin f.!tiUlds ·.Coral a.et. N.~tlinlal 
. . .. .'. . . Mcni~~· ·fer: the ·piitpote:of ptotectmg the objects idsntJtiiJcf. abOve,: aU-

~ •• 

0 

•• ' land$. md intet~tS .. ~ lim.ds owue(f.or .. c:O~~fi'ii·. by. ~e .;Tnited .Sta,es· 
,witmu· the boundaries ri/. ~. area :'desCribed 01;1'. the 0 C1Ap. . .nti.tled ''V~; 
·Islands ~aL Boo£ ·N&tioDaJ.·Mo~t ... attac;b.ed to .nd·· loi:illhlg··a. p~P:t 

· · of~ proclama~ '1'b.e F·d~ l~ and ~t& in la.lid·l'8RtVed. consist 
ofappra~ly..i2,7oa·~;~Qi;.w~~·is the s.DW!est aca ~QmpatibJe; 

. with the propw care and manag~t oft,b.e ~~.to be prote~ .. ..·.· . .·.· . 
· All F~t4~ra!.laDd.s: IUld" iu!s"stir u.· !ucla wichi.D. the bQun~ of. this .mDnu~ · . 
. ~t axe beNby .. apP,ropp•4f· 4iad .withdn..wn ·from· all fOJ:Dl1;· ol ~; Jgc.a~· 

· . . ticm, !!.,ledi.oA.' .sale·,'~.~ ~· oth~: dJ:tpo.sitiou ·imder ~ ~ubJic "land 
. laws, ~Wib:!,g .but• nar ~tell to Widuiz:Bwal· fr~ .loca.~ .. entrj, ail~ 

patent un4lll' the ~ law;. alld fro~ .4ispQsi.tiaa ·Wld• all .la'tAIS relat:iq~ 
to ®lleral mel .. seotheizp.alleasiD&· · otbu tliaa.. by exah111g_. that ~er.S 
the p:r~tecli:ve · p~oses· ·of the ·:usonUDJ,811t. Far the. p~osa of. pro~g .. 
the .obJects td=.~ed ·llbove. the·~.~ ~bUiit. all. bo~tt· ~~orm.s •. 
except for ~rcency or •uth~·~tive·p\lJ:POsS$. · · · · ... . ... . .:· 

-For the purpoJes' of:"prau:c:ting 'the objem· identified 8bove, the. Secretazy 
'hall p.rohibif all axtraC!lva uses. excep~ that tbs Secrttary may ~ p~l:$ 
for bait fiahin1 &t Hurricane Hole and f(Jr . blue runner (bard .no,eJ liDe . 
fishins in. the area SOI.lth of Sl JOb.a. to the e~ that ~uch fishing, b. 
consistent ~th the pmtec=n~ ot the obJects idetttilied in this proc::~.~ 

Lands' and intarssts in lads witb.i.l:t. tbe manument not O"viued. or .controlled. 
by the Uuited ·States shall be rese~d. as a part of the. monu.men~ upon 
acquisition of title en- controhherato by tha U.Utecf States,. · . · 

The Secretary of the InteriOr shall aimqe tb' monument thJ:oup ule Na­
tional Park Service, purauutt ta applicable lesal wthodUes, tQ implemant 
the pw-poses af tb.is proc:lamatioA. The National Park Ssrvir;:e · will. manage 
tb.e monum.ent ia a ~DUJ~.c cozu;i&tmt with intQmatianallaw. · 

. The S~Scretary of ~e Inteiior ·shall prepare a mancigsm~nt plan, including 
the management of vessels in the moaumr;:nt, with.i.n 3 years, which acid:ress_es 
any further specific actions aecesury l'! p.rotect the objects identified in 
this proclamation. · . · · . . 

Tllt: establis.b.alant ot U1U moaumeut ~ subject to yalid. cx.i:;dng riahts. 
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Nothing in this proclamation. shall· be cleemed to revoke ~:llY existing with­
drawal, tesel'Vation; or appropriation: however, the national mollwnen.t shall 
be the dominant reservation . 

. WarniJJ8. is bereby ii.V!'Il to all unauthorized persons cot to appNpriate, 

. injurEJ, 'destroy, ot remove any foature of. this monu.(Dent and not TO locatlil 
· 01• :1~tUe upon ~Y u.fthc lands thereof.. · 

IN WrrNESS WHEREOF, I !ia.ve hi:r~tt.&.Ato, set my band this $GVe:a.teenth 
day of Januiry. iA the 'year of our Lord two thousand OM,. md of th,e. 
ltidependeace of'tbo Uuited States of 1\ml,n"ica the two hundrt:d and twenty• 
~· . . . 
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. . .VirgiD. ~slalids · .. · . . . . .. 
Cocil· Reef National Monument 

. 67507243 sa:. 
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1dcr~l ltriS'"tfr Presidential Documents 
I 

~1. GO. No. l~ ENCLOSt:RE 2 
.oocl.:~y, )~~nu.fy 12, 2001 

··,1 3 . I 
1 e - I ··ProclamaD:on 7392 ~January 17~ ZDOl 

I 

'he Presiaeut Boundary··Enllll"gement. and··Modifications. of the Buck Island 

i 
I 

·. I Reef .National Monument · 

I 

r 
·.,., .: 'By the _P.ri!!Sicieut·of the Uuiti:d States of·A:mertci . 

. A ProdamatiOJJ. .. · 

.. ·.·· · Bud:. Island ieef N~culai Monument .was establi:lhed •. on Deceni.ber :za, 
1giS1. ~t.Biideutial ~t1on.3443), .just .no.rrh .o£ St. Cl'o.ix in the U.S . 

. Virg~·:Islailds •. fO! .tb;D. P.\irp~&.o.t·prot~~ Ruck I~d. ·~d Jts adjo~g · -1. .. _ · . .,;shaals, tockS, ·~d·wad.Us• -cotal· roef fo~tions. Can.:s~dered· o:11e ·of the 
I · :~., · jble:st ·lnarlne · tarc:W;l.s-'!D. -~ · Ombbftrl·. Sea, . the.. \Uioiq,ua· natural area.· ·and 

• • I · the W. ~· ,Jlfi whlc;h .Aft! .dependen~:upon 1\ ~ 1u.bj~ to· the ci:sn.simt 
··· .Ji · .. .·.I·,· .. · ··.·~···threat ·czt·~erctal-'exploitati~!r.a~J:d dastru.cti'?~ ~elJlQn~Jit'.s ~er- · 

' ' : · ' '. . osble ·fior..U md fa\in~.l-c:omzn:UAlW:G 'live m a flqile, u:Lterdep~ntient l'el:LtJOU• 
•. ,. . . ·· ,.·. ·· . . ·: . ·; . ..Jbip ·~md izlc;lud.O ~iuu.s .ac1::1ti81 for ~ustail:l.ing the aopical mariz:te eco· · 
·1 : .'~······ ., · ···.·:·=·~~:coral.•~'r.·~·~~!JO~~h.udbo~··~d~.~~tiE:s, 

. . · .. '· ·. . " . , , .. ,,. algal p~s, sb:elf.,~, .. and •. ~c;:,hailltats. The .. ~unda:ry. •uJ.artec:w.o.t. 
.. , ... ,. ·: ,, :. · .... , :· · .... -eft.e~'py ~s pr.cClamafion. J;i~e .lm,a thcr mQ.Dwp.e:iit.~tioUa.t objec~ 

.. :' ·· ·.: . '. :· . . .... . -: ""f,scientific· . .=,d bi~tario·~~~~·i.tlltl· ptovid,wneees5al')' fUrther protec;tion 
· : -/-' . . .. .. . .... .for tb.~ ~ol,irce~ 9!~ ~t~a~pnon~llt. . · . . . . . . 

~ . . . · · .. The "eip~ion · ·~~tea:mclude~r add,#i<aial· coral reels (p.i.tcb.. · p~ :~~ grPo.,e, .. 
1 • •• • : .. • :·• • •• c4 · ~p . ~:· :wa.lll.:.~. 11lay~·:. of ·.uchom. col'llil..:.harr11ti· ree&. . 
,·: ·.·~ :; ....... · : ~Y ·:· .~ea·.p~·:bedS.,.,~~·;JU~d.,~opun~~~!, as weU·,a~ Alga~·.P~~,.··r;belf edge,;· 

·,; ... ;-_.;)~ .. · . ·. ; •· .. ·Pd ·o~:.&uppQ~·J:uibitats:~o~.inc:Jw:ied . .:witl:dn·tlie- ~1tial· boUndAry . 
. ·, ... ·, · ,;,, :~··· .Qc:e=it .. ~ts,~.--pl~pjc.'latvae of ;pratl .... rf10f·asc;oc:\~&te4.~s 

· · .... : · ., ·;· ... io.~e.~alio~.~~a.~· .. t·.mc $e .. ps·habita~~·~Wi~.they.tT<mi-
. ·- ·~ · ·· '.··=·, .. :_form .m~o · th~ 7u.Y$iijl~ ..,~e. As ·Uaey JU,.~ure ~ ~th:s .. OI YceJl':s, .. they 

i · ···:··. '··· ·~ , · . , .. ;'"·:~"QV.,..· 4I&b0rf:. md·.tlke:;,up:.re:sid~C.:~m the cblepet e9~l ~efs;. o'ctoco~ 
: ( .. · · · ·,~: .• ::, · '· .... · · ·:- ·• 'hai,tlbottQiti, ·and.'·!JJP1l·plJiA$. ·a.t.Weei:i. 'the lZ.lim\Uiii'Dt!S »,e~r~f.~1tat5 ·· 
. 1· · :. ~·· · ··; · ·. ···· ·and its ~h$!.edge JPQ~ siti?s.~~abitats thaf-p~Y.:·~~C:aJ.rolai -ciu.tillg · .. 

! · ••. ~o.;~lop~xua~·:.stqes. ~~mcy ·~e!•'!SSO(:aat~d .. spe~~·-.~cl~d.i.Dg 
·1 · · spaWll.iQg .JnisrS:tiOZ~.~t.--9f ·.mmy reef. fish ~ec~s and· cmstacel\.119. Several. 
:I! : .. tbteatezltd and &ndazaBer•d :species fo~-. · br.eed. nest: 'l'est, .or calve ia . 

· : ·. the waten Ulcl.Ud.cid:.in :the eillatgeci tDOllumlo.t, i:u:J.u.ding hump~li;k w.hales • 
. trllot ·whale&, four ipeci,es· ·af ~aiphi!ls, brown: pelil:alll, least' tems, and 

'I ., 

I. 
I· 

· · ·\h~ hawksbUl, ·teathSl'back. · ~d sreen sea turtle&. Cou:11tless species .of reef 
; Jhhcs, ·iliverteln:ates; ·plimtJ. and :over 12 species· uf. • bitd.f utilize this 

ataa. · · :· · .. ·:: ·. · .; · . . . . · 

· Tbe;.:ec~logieal~y .-im,p.t sheJf:.edge it. the SPawning .site .for inany rtef 
species, suc;l:l. as. mo.st ·groupers and ~~PP•r•. and the spiny lobster. Plum· ·. 
miltiAg t!). ~yssal depth$;'• this· habitat tlf vetrtical wallc;,. D.oneyCQmbed with 
hula:i md c:aves, -is home to deepwater. spec!$& and a refuJ:" lor ot.her IIPec::ic•~ 
'Ib.e expansion uea illso c:ontains signitica.nt cultural, a_nd histaric&l ob;ccta. 
b:r. Marc~ 1797, the sl,avo llh.l:p Mary •. captained by James Hunter of Liverpool, 

· tank· in' this area,· IUld·. its ·c;;argo of 240 slaws wa.<~ saved an:d brought to· 
· Christians ted. In March 18.03, the General Abercrombie,· c:.lpt.aluad by James 

Sooth of Liverpool, ala;o wrvwd in. thi.s ar,a. :tAd ita ca:go ot 339 slaves 
wa!!l b!'Ought to Christian5ted. Slave sbipwreclca ill U.S. wat~m~ are tllre. 
The monume:D.t contain~ ~tuJm;m"' u! lhcac ·wrdcka. Ot.h.or Wl'OW m~y wo 
exisT in tlle moAwncmt. · · 
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Section 2 of the At:t ai June 8, 1906 (34 Stat. 225. lll U.S.C. 431), authcri<:es 
the President, in hili disc:retioll, to declar~t by public proclamauon historic 
landmarks, hi$tcci.c .u1d p:ehisto~c . .suucnu:cs, and other ubjects of histone 
or s~ientific inte1·esr that are situ!it~d upon t:he. lmds owned o;r controlled . 

· by· the (!overumant of the United Stat•~ to be n~tional .wonwnari.ts, 11.11d 
to reservE! as a pm thereof pa1·cels oi land, the liu:Uts of ·whic:.h in all 
cas~· shall be . cc.D.fined to the ··smallest ~sa compatiblo With the 'prupe 
tll]:B end management ~hhc: t?bjects to be·protected. .. · .· . . . · 

I .. WHeREAS it a~pOQX'S: ~(it would. b~ ~n . ~ ·public i.n.tei~~t to . r~erv~ . 
I· $UCh ).ands·.as an ll.ddition-· tQ. tb<Buck Island hef.N~tional· Moo.Wlisnt:· 

I NOW,.TH::s:imFo&s. J, wrz.i.i..w·r:<;LINTON;·,P.rBside~t-of.~~ ~tad StateS. 
·t of 4\=~ea,. by .the authority . vested ··in me- ·by, 11ect1on ~ of· the Act of 

I.. . Jtme a; '.1$06 (34. St!l.t~ Z2S, 16 U.ds~r:· 431); do. p~ • tb.At. 'thet!t ·are · 
• 

1
• · bieby set apart.lll'lli reserved as an ·a i.Ution to the.·Bu&;.IIO, bland Roof Nati=itl 

I · · · ·: · · · . .MOU.UDleDt1 ·!Or ·the puqJO~~: Of au.:S. IDWgemt~t· aud pl"!)l~CtiQU · a£ t&, l ·. .· ·. , . ~:.. .. ..-.bbj~ :a!.llist~ti~:an~·· ~~c,~e~ .. lii.~tod:on.lm.U·~ithin. the s3id 
. . .:. · :. · · .. ·.:-.-.; . :, : . .-.. · ·~a;~~nt,: ~: ¥c~· ~4:·~~~- J.A·}~: ~~·or_' ~onb"ol_~d··.'Qy 'the· 

I 
· ' · (. . ··. 1 . , · , tJ44teii .States ... \f;tth.m::tbe,.&oUDdarias :.91" tbe·arell.-.!iescr~obed. QU .~·map 

. • ; ·•· .: .. ·:. · •• ·.,.\ 1 .~·:·:· ·;.;: •.• ••• • _,·_'i.~·~~~.e~··.·;~~.~~4·:~!s!N~oJa\~~Qll~~~·~?und~ .~arg=~t~·:a.t· 
, · .. ; .. :: !· ~;:·.~• ··::··.::_, :: ;. ;:··· · ... ,~·.!3che~.lP.:~d~~1o~~~~IIW~:·~f .. :t{:iilf.!.~~~tJ!2~ ·~-F~d~L.I~ii aJ!.d. . 

. , ·:· . ::. ;'.: .·.-.~ .. ~. ·. l;,~ ,,. ,~:p~~tS!::';~ ~l!Jl~ ~i!_CF~~~~s:,~.~!P.Prtho~ely:,ta,~~.D:a~·. a~es •. , 
• ..• • 1' •• _,.::·.~.,··.~·."·: .. ~--· • .-,· .• ;.:,"'Y.~~.B:~¥-e~c~~~~~P~"!"~:,~~ .e·prop~~'i-~ .• ~ll3~~t:: . 
... .. ,:".·::: ·_:::-.. :·., ."''=··." ... ~ :.;.·.-~:·:,:: ••. ~·~~~-~!~.;~~.~~~~(t:;•~·~2!~+~~·(:· . ... ~.--~·:'. :· .. :·:··.:··:. ·:· _· .. · ...... 

·, :··· :. :.-.. ;· · ··•. · ·:-.:;·:~·.·;:; :,·· ·:?':·~:ie~~-!~.d' IU\~·~~~~4~~1 ~thiii ~~.bou~~~·qfr_~.m,~u., 
·. -~ .. ·· .·.: \·· 1:. ··~:• <';·v~~·· .... ·. ·'··DleD~~flta.~~ptapp:a~.d.'~~~~l.tb.~~ ~o~ all !~·.oi'·~O:'f*.l~~· 

1
-' ..... "~ r:"··: '· '.';, ·: : · · ., : ;·•. \ ~· . ~:>ti .. g~,' ~l~O~!'" g;U~,.;:ar .li!i~g·. t?'l:· o.~'"~,_~. QSl~O'D -un!let· -~~~~ p:\J.bliC.~ )and 

··' -~, ;_:. · :~ · '· .. -~- · '·:·· · ' la:w& •. .ipd~:'b\11·not: l.friU.~e!i JQ':Withdrawal<.UI.lm; l'!cation. !ftlttv.:a,ud 
• , .: . : ··:·'·:: =··· , •:.,_: ·~ • · · ·;•··:-.~ •. ··,,· IJ&*eat_~·undt~"· tlia Drinin!f.·~"'!f; ~'t.frj)m' dil~:~;tion _tinder, all_··lawa; ~~latmg, 

I ., · -~ ·· ' . . ; · ': . ·; to mJJil!l'a.l tmd~ geo.thetmd··lltA.t~Jlg,' otJI.- by exchange thaJ iim.hers-t····.;:, ,, . · .. , -;.'·.~ .. ·,;:,.!:· .. ' : . . _·th~P.11?~tiv~~p-~s_of_~,m~~~:· .. ·. :·· :· . . :·· · .·': ·.,-.·: ... ·. 
: 1 '· •. • •.•. • .... :,.:. • • ..... ~ :r ~·' · ·: · For the-· ~~ole· of Pfota~. =~· objecl:l· identified above .. the Secretary 

!·· · ... ~:· .... ::· · ... ·:: ·. ~:-\~.:•:~ ·::.._:s~~ ~"Dir.•Jl boa(m~Jic;t~;''p~~'=d ~~ th~·s~Y. :QaJ pennit 
. , ••.. :· ... . . . . ; ·.' ;:.: . ~ . :•• excB'p.tlQ'Q.S ~r emcac~iq· ·w. authci.tiud·.adnwustranve purpos~tS, and. ~y 

. · · :. · , ·: ·· .. ;· ·, :_~· ·~. :· .;·': ~~aue:p~~~·~.~·~r:ixig-.·~A~ep ~. bottom·~eas, to .~b_e ,.extent ~at 
·I. ·· ·.··· .. · .:._.··:·'_-,,:·.~·:.\t1ll.~teu~:~th~ .. ~ot~~~the_o~t:t •...... ·: ·.:. ~- .. 
·: · · . · · · . ; 'Por the gurposes of .. prote~g· thb' object; i~~rnt:ified· ~'*~· the Secrewy .. r . : . . :. . . ·.· . ·.. . shall prohibit" all.' exi:n.t:tive '\lses~ ·.This·. ptoh:ibition sup me~$ tlur limits d. 

I 
.J 
! 
I ... 
' . r. 

I . 

· authodzation for sxtrac.tive u.aes illc:l~~ in Pro~tion ~3 of December 
.. . 28,196.1. . ·::: . . . :.'· .. ·,: .,_.·.. . • ::·. . . . . . . . . 

· · Land;·~ri irireresa in -lands''witlWi tha.5non~t not o~d. or CWJ.trolled 
by_ tli• U.ait~d States shall b" ·res~8d ;~s · ;,. part of tliEI ·rnouument upon 
acquisiti~ of. title 'ot contiol there~ by !he United States. 

.. : The S~tarY· af the In~or shall. m~agit the monument thwugh the N~t· 
tiona! P~ Setvicm.-.P~t to applicable 'lDg·ai authorities.- to J.mplemexn 
the pU!:p<Jses of.th.i..t proclnmatiou. The NatioDal Park SIII'Vic:e w.Ol ~anage 
the monument in a.mail.llW co:a.itstcnt wi~ intOflliitional law. . . 

. Th.•. Stteretary . of the futenO.C sh~ll PJ."W81'~ a momagtment plan. i~lu&e; 
· the managem~a.to! vessels in~ monument, within Z years that will add:es;.; 

any furthe1 specifi_c act.ioa.s neccssuy to prot•ct the objects· identified ~bove. 

The. WarJCIX1ent of tllis monument i$ subject to v~lld existing rights. 

Nothins aD: tbu proCl•1mation shall be deemed to revoke any existins with·· 
drnwal, reserittS.tioa, or appropne~uon: bowevCl', the national m.cnurilenc ~ 
be tba clouoiot\Dt·~or~Nv,..ticn~.. · 

Warnb1g is hereby git-~n to ill ttniluthorizr.d persa~ uot ·to appropriate, 
l\\jw:e. iinstroy, ot remove any !eature of this mon\mwn.t aud not to loc;WI 
or :;"ttle u~on any of the l.mds t.hereuf. · 
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· lN WITNESS WiiER.EOF, I have hereunto :.et my bro1d this sevente~:nth I day of January, in ths year o£ cur ].ord two tllousand one, and of the 
1 fndf:pe~denca of the United States 'o! .Americ.:a the tWO hundred and twenty· I w.. . 
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