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01-05-1942: in the supreme court, state of wyoming snake river land company and state board of control vs. utah-idaho sugar com

IN THE SUPRLEME COUKT, BT 1. uF TYOMING
Votober Term, A, D, 1v4l

Jenuary B, 1942

In the matter of gthe Appesl of the
Utah-Idaho Suger © from the
sctlon of the 8u«te neer in the
Endorsements placed upon Applications
for Amendment of Pernmits Nos. 3770 Hes,

- and 3771 Res. end Applicntions ror Second-
ery Permite from Two Ooean and Smaa
Mevllde Reservoirs (Applie:tions Nos,

13 1-2-3-4/357 and 14 3/136.)

SNAKE: RIVER LAND COLPANY,
' Protestant and Respondent,

95 56 45 64 v v b5 ms S5 be B 42 be Bv 5 Te be S Su Be Ss e @8 be me

and No. 2208,
STATE BOARD uP CONTROL,
Respondent,
vs,
UTAHSIDAHO BUGAR COMPANY,
Applicant and Appellans,
:A“pz:.‘f from the Diatrioct Court, Teton County! Hon, H. A. Christmas,

For the eppellent there was a brief by John U, Loomis of Cheyenne,
'rmm Adhby D. Boyle of Ball Lake City, Utah, and Otto E, MeCutcheon
of Ia& Falls, Idaho, and oral argument {:y Nr., Loomis,

For the respondent there wae a brief by Ewing T. Kerr, AStorney Generesl,
Harold I. Bacheller, Deputy Attorney General, and Arthur Kline, Assiatant
AtSorney Genersl, of Cheyenne, Wyoming, and oral argument by Nr, Kerr.
For the protestant and respundent there was a brief by Fablan, Clendenin,
Moffat & Eabey of Salt Lake City, Usch, and Arthur Kline of Cheyenne,
Wyoming, and oral srgument by Mr, Mofrat,

Riner, Chier Justioce,

This cause is before the court by direct appeal from a judgment of
the district court of Teton County, which "eonfirmed" a desision of the
S8tete Board of Conirol, whieh theretofore, on appeal from certailn orders,
made by hin, sustiined the astion of the Stzte Engineer of this st~te re-
garding the proposed smendment of several reservoir permits, snd as to
other matters pending before him, The Utah-Idaho Sugsr Company was the
applicznt for the amendment of these permite and the appesaling party
shroughout this litigation. The Sgpake RKiver Land Company filed a protest
before the State Engineer against the spplications of the Usah~-Idaho
LSS ORI - ’
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Sugar Company and is designuted as the "protestant and respondent®, The
State Board of Control 1s also named herein as a respundent.

For convenience and br;vlzy the Utah-Idaho Sugur Company, which is
a Utah ocorporation authorized to transact business in Idaho and Wyoming
and certain other stutes, will subequently be mbntioned ns the "ap,ellant’
or the "¥tsh Compeny*; the respondent, the Bt.te Board of ocontrel, will
usually be hersin referred to as the "Board"; and the dnake ldver Land
Company, &lso u Utah corporation with awrhority %o do business in tho.
Stete of Wyeming, will be designated cs the "Lsnd Company®,

. Bubjeet to the cundition of the record on the instant sppesl, which
will hereinafter be discussed, the facte which we deem material to be
borne in mind €0 far as the merits of this prodesding are ooncerned, would
ayppesar to be these! ‘

There are, or rather, were, for one of them has ceased %o exist, two
corporztions, each béaring th; name "Qsgood Land & Livestock Company”.
one of these eorporations exists through and under authority granted by
the State of Ideho, wille the other was crested under Yyomlng law, The
ﬁlaﬂon existing between those two corporate entitles 1s not very clear-
ly defined in the record aforesapd, Unless otherwise indlcated in the
subsequent 4diseuseion, the Wyoming eorporation of this name will be in-
tended, and for Wrevity 1t will be referred to as the "Osgoud Company®.

This litigation undertakes to dravw in question the use of two
reservolrs constructed upon Two Ocean and Xmme Matllda Lskes, whioh are
bodles of water loceted in Teton County, Wyoming, and upou lands owned
and controlled by the United 8tates government, It also involves the
use of eertaln w'atar channels, viz,, .'rwo Qcean. Creek, which carried the
run-off from Two Ocean Lake in%o Pacific Oreek, and Emma Matilda Creek,
which perforus a like service for Emas htildn Lake. Pacific Creek is
a tributary of the Snake River in eald County, and these water alnum
are for the most part on land owned and oonlmli.od by the United Btates
of Amerioa, .
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In the year 1919 Joseph Markham and Roy Lozier filed in thn office
of the S3ate Englneer of the State of Wyoming an appliocation for Permit
No, 388l-Res,, proposing %o build a dam three feet high near the outlet
of Emma Matilda Lake and to store 2579.7 aore feet of water., This permit
was granted and finel proef made. A secondary permis No. 1$689 was also
given %o these parties, together with another person, for the benefiolal
lppnut}on of this stured water to 386.5 acres of land in 'l‘n;n County,
Wyoming, The reservolr permit was adjudicated for 1710 sore fees oapacity
and the seeondsry permit aforesald for she irrigation of the land mentioned
therein, '

The samé yenr H, C. MoKinstry and Williem C. Thompson flled in sald
officd amflapplication for Permit No, 3487-Hes., proposing to eunstruect a
dam two feet nigh near the outlet of Two Oecean Lake and to store 1024 acre
feet of waser., This permit was ulso grented and final proof made. Second-
ary Permitis Nos, 15188 and 15168 lscued for the benefioclal use of this
stored water on 24838 acrea in Teton County, Yyouing, The Reservolir Per-
mit was adjudicated for 512 sore feet capacity and sald secondary Permits
for the irrigation of the landa therein desoribed.

The forestry service of the United Stites government, apparently
in direot chargs of these lande, seems t0 have assantsd to the construction
of these small dams designed %o furnish water for the use of oersain r:nches
_Ll Teton Jounty, Wyoming., These dams were subsequently ralsed somewhs$
in height by successors So the original espplicants, the ¥wo Ocean Reservoir
Dam So six feet snd the Emma Matilda Dam to four feet. The Ussh Company
elalms same interest in these reservoirs through certaln deeds and assign-
ments, as does the land company as purchaser of wuch of the ramch lands
%o which water was adjudicated under the secondury peruits aforesaid,

None of these rights appear to be dirnu.; involved in the case At b.r
and shey are briefly dsseribed now merely to show the condivion of arr-u-;
existing at the time of the applications for the permits here in question
and to throw some light on the Anterests of the respective purties hereto
at Sthat time.

Bubsequensly and on October 8, 1919, one C. G, Curlisle filed applica-
tione in the offiee of the State Engineer of this Btate %o amfnruol
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water impounding works, which would very greatly enlarge the capaocity of
the reservolrs aforesaid by undertaking to enlarge the Two Ocean Reservolr
%0 an avallable capacity of 63,600 and the Emma Matilda Reservolr te 60,900
acre feet. Appliocation was slse made for a water supply csnal to these
reservolrs from Pacific Creek by the construetion of the Twin Reservolr
Supply Ganal, These applications vere thereafter granted by the Btate
Engineer of Wyoming on September 14, 1921, as Permits Nos. 3770-Res. and
J771l«Res. for the enlargement of the Twe Ocean and Emma Matilda Reservolrs
respectively, Pemhit No, 16190 for the Wwin Reservolr Bupply Canal snd
Pormit No. 4232 Enl, for the enlargement of this canal.

In this connestion it may be observed that the aforesald application
No. 3770 Res. stated that the “reservoir is located in the channel of Two
Ocean Creek®, and the application No, 3771-Res. sets forth that this
reservoir "ie locsted in the channel of Emma Matilda Creek"., By original
application or by assignment these permits were wventually held by the
Osgood Company. All four of these permitis referred to in the preceding
paragraph were conditionally granted, n; the endoirsements made thereon by
the State Engineer in his officlal eapselty dlsclose:

“This 4 1s conditioned upon the stries p;;t:hr:u:;‘
the permittdes, or thelr uccessors ur as ] n
agreement ui 2, 1921, between FPrank honal State
ing “ w 00 hh-ldunnook P 'uﬂ.

GTs peFaly grants onl mnu::‘::.:uumnnnrorm
when all or ts are sal .

“’:'.wm’:t" pl:;ﬁd work shall begin within one year frem

the date of ’yuul

‘ *“The time for completing the wapkishall 2seruinete o

December 31, 1924,

'mu.utor-uplounﬂnsp catd onotnurlo

beneficial shall terminste on

tm:‘m‘: -prnpﬂlun: R Ry gyl Wy Sive
ears thereafter,

We have italiclized the particular portion of these endorsements which
is espeelally pertinent in thé ease now before us,
mxmmmmmw to be affected by the mwtaf
these Peservolrs, and also the land through which She supply canal was
%0 be bulls, are, as hereinabive gemerally indloc:ted, Fedcral domain
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property, under the ownership, control and supervision of the United
States government. [hey wefe tomporarily withdrawn frosm ssttlement, loca-
tion, sale er eniry by Executive Order of the FPresidens, No. 2908, dated
July 8, 1918, This order was supplemented and extended by a second with-
draval of these lands upder date of January 28, 1921, Executive Order

No. 3094, dated Jamuary 28, 1921,

Due to these ceveral withdrawal orders und the prospsotive aiffioculty
of obtalning rights-of-way for the proposed constructions and their con-
sequences, & writlen agreement was entered into under date of May 2, 1921,
by and between the then State Engineer of this Btute, Frank O, Emerson,
as sush Enginecr, and alsoc as a "trustee fu and in behalf of the State of
Wyoming®, es party of she first part, and the Oagued Company aforessid,
as party of the secondipprt, wherein, after setiing forth certain resitals,
it wus agreed by and between the respective parties as follows:

"The party of the first part ¢ hereby agree¢ that upen the
axovation of this Agreement. md uu aslivery of She RocSPRrY
Surety bond or bonds wtﬂ.uummmwm
now pending in his oﬂtu covering the granting of for
eom mt:.on of the sald reserveirs and aL together

th the necessary water appropriation red for sald reservoirs,
Sh b el B e T
cations, aw
sald sseond u.'tr to construct the aforesaid reservoirs and
divert the waters from the streams hh and partioulare
1y from Facific Creek, %o be stored Hnm.

' 1I1.

"The sald party of the nountl part # that upon she
1ssuance of aforesald d’fi‘ “;\. make due and
o

in the aforesaid applicatiuns, and th.t 1 use 111
diligence in securing the ul.& righte-of-way.

III,

*The sald p. warmmmmr«-mtmmm
e rranren rights-of “;t:ll‘::. 8aid second

the nedessary =-way sing

%0 construet the aforessid resswolrs and supply un-u,'m{
the u.ld second party, its muon and sssigns, will

parsy of sald purposs, the
i Gumsed mmuwgomll She sans, Tp e Sbely
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$15,000.00 at the time the said rights-of-way are granted to
the second party by the sald United States General Lamd Offiece,
and $7,5C0,00 within twelve (12) months thereafter, and the
remaining £7,500.00 within eizhteen (18) months thereafter.

1v.
"The saild party of the second part agrees to furnish Surety
bond or bonds, guaranteeing to the party of the first part, the per-
formance of the asts herein provided to be performed by the said
seeond party, whioch said bond or bonds, it is hereby autually

shall be correspondingly reduced as the respective payments are frem
tize to time made,

v. .

"It is finslly agreed and understood betweem the parties herete,
that in the event of the United 3States Ceneral lLand Offiee refusing
to grant the necessary rights-of-way, required im the construet
of the said reservolrs and supply ditches, that them this
shall become null and void upon the sald party of the tu.m
eoncellation, the said permits to be issued dy him, and are
sovered by this agreement.”

Attached to this agreement appears to be a written "stipulation" stating:

*The understanding of parties signed hereto is thas, if certaim
bonds are exeocuted oy the Osgood lLand and Livestoek Company of
Woming and delivered to the State Engineer of w-.l.: and other
terms and oonditicns of this agreement are eomplied ‘l. the cersain
reservoir appliecations for the atorage of water at Bmma Matilda
and Two QJoean Lekes and Facirie Creek will be approved by the State
Engineer of Wyoming.

"The aforesaid bonds shall be in favor of Frank C. Emersos,

State Enginmeer, as trustes for thes State of Wy . and are
designed for the purpose of rroviding fumds §o assist im eomn- -

structing two certaim bridges across the e River, the
necessity for which in jart arises from the releesse of water stored
in reservoirs on the Upper Smake River, of the

bonds shall provide for the payment of P{fteen Thousand
($15,000.00), in cash, to the Trustee, upon the lp;:'ll of the
necessary rights-of-way by the ‘l'mrqi Government the proposad
Emma Matilda Lake and Two Ocean Lake Reserveirs, the said to
be used by the State toward the construetion of the new bridge

near Wilson. A second bond shall provide for the paymemt of

five Hundred Dollars (§7,500), in cash, to the Trustes, within ’
twelve (12) months efter the sald r. s-of-way are granted

by the Federal Oovermameant, and in ddditiemal

Hundred Dollars (§7,500), within eighteem (18)

the granting of the said rights-ef-way. The :
company bonds, and shall be approved ss to form by the AN
General of ¥yoming

!

*The grant of the sald reservoir cations is
oo.ndluo::l u::: the assignmeat by C. €, 1isle to the
Land and Livestosk C of permits that

of g
issued in his name. proz:nﬂ ‘.:-Il
e T eeetast bouts and sseicasante tre Peseived in Ais
This stipulation, undated, was signed by Framk 0. -‘rﬂ' s
State Engineer, C. C. Carlisle, and cme 0. A. Johanesen, the aSSeHRNy
for the Osgood Company and désignated as sush in mum%*
preceding said agreement of May 2, 198l. The original “_‘% =
that date was signed by Frask C. Rmgsscs, "§bate Engimesr of | oning

¥
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Trustec os herelnabove stated®, and the *cegoud Land and Livestock
Company* by its president and seoretary,

‘mnl %o this agreement and stipulatiun the Osgood Company seems
%o have tendered only a personal bond signed by individubl sureties
resident in Ideho, @enditioned for she payment of she $30,000, as pro-
vided in the dbove quoted agreement of May 2, 1921, (In thut connestion,
88 %o what 1a usually required of sureties in this State, see Seotlion
69-107.) No surety company bond appears to have been furnished, nor was
Shis bond apperently approved as to form by the Attorney General
of Wyoming, as provided by the "stipulationy of the parties as aforesaid, -

The Osgood Company also made applicstiun to the United States
General Land OUffice for the necesmsary righte-of-way for the construetion
of the several reservolrs and supply ditehes contemplated by the
Carlisle permits sforesald, but falled to secure such rights-of-way, its
application in that behalf being rejected by the Department of the
Interior, she deeision of the Oomilssioner to thut erfect being dated
May 14, 1923, The sum of money mentiuned in sald sgreement to be paid
by she Osgood Company for bridge evnstruction work, aecordingly, in whole
or in part was never fortheoming and nothing more seems %0 have been done
in the matter of ssouring these rights-of-way.

Under drge of April 15, 1920, she Idaho corporation, also named
the Osgood Land e&nd Livestock Company, entered inu a contraet with
the Utsh Company sgreeing to sell to the latter cerporstion, hagethep~?
with eertain lands loocated ::n the state of Idaho, as well as certain
Idaho water rights, "Five thousand (5,000) scre feet of stored water,
the sam$ Jeing & storsge right which the said party of the first part
is m for use upon the premises deseribed in ‘Group A'Y. “Group
A" includes these Idsho lands, No lands in Wyoming are mentioned in
sald "Oroup A, In this conneotion 1% may be observed that while the
reservolr permits Nos, 3770 Res, and 3771 Res. issued to Carlisle, as
sbove deseribed, do not describe the landm %o be irrigated by the pro-
posed stored water, the aforesald permit No. 16180 for the Twin Reservolr
Supply Canal and Ne, 4232 Enlargement, for the “first Enlargement" of the
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Twin Reservoir Sup,ly Canal, in response to the statement in the offisial
form used, "the land to be Lirrigated is described in the following tabula~-
tion® and the diredtion therdunder, “(Give Irrigable Acreage in Kash
40-Acre Subdivision, Designate Ownership of Land, Government, State of
Private, If private, Give names of Owners,)", do not supply any dasa

of this kind whatsoever, the ppaces left for township, range and section
being left vacant., The permit o, 18190, above mentioned,

was epplied for by the Osgood Company through one O. A, Johannesen, -hc
sighed the application, Under dave of Beptember 14, 1921, permits Nos,
3770 Res, and 3771 Res. and 4282 Enlargement were assigned by C. ¢, Carlisle
to the Osgood Compeny, Permit No, 16190, as well as permits Nos, 3770 Res.,
3971 Res, and 4232 Enlargement, aforesaid, were on lay 23, 1938, under-
taken %0 be tranefarred by "Assignpent and quit Claim Deed® to the USah
Company and 0, A.m.aumowcmmu-lowor
Directors last elected, the Ou‘.od Company being reeited as shen “"defunes®,

The clelm 1s now edvanced and there sppears %o be oral Sestimony
that apparently was given beford.the State Engineer 0o that effees, that
thé five Shousand aore fest mentioned in She centraet bétween the Idsho
0Osgood Land and Livestock Company and the Utah Compsny, as dsseribed sbave,
referred o the Osgood/Company's rights obtalned as heretofore stased, in
the Two Oosan and Huas Matilda Reserveirs,

On July 83, 1936, the Utah Company made applications to the Stase
Englneer of Wyoalng %o amend Permits Nes, I770 Res. and 3771 Res. %o n-
form %o the works originally construected and existing. These applications
set forth that the Two Ovean Reservolr was constructed o a %osal capacity
of 304C acre feot and the Emma Matilda Reservolr %o 1340 aore feet.  Ap-
plications were sleo made for secondary permits %o apply Shds stored water
to specific lands in Bonneville County, Idaho, Acsempanying these applica-
tions were (1) a request on behalf of the Utah Company for s special
permit %o be issued by the State Engineer in favor of the Utsh-Idsho Sugar
Company, whieh would grant that sorporstion .

. MthOMQMHWOCWMINIMQ

of Wyoming into the State of Idaho for aﬂ&uﬂa beneficial

use lands in Bonneville County, Idsho, ch water is damllcl

to the Utah~Idaho Bugar Company under the following Permits

issued by you to them, )
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"No. 3770-R, No. 3771-R, and Sesondary Permits No. 3770-R.
and No. 377i-R, and
(2) a request on bohlli of sald Utah Company feor

"cancellation of the following Permits now held In mr of

the 0Osgocd Land and Livestoek Company on your reeords, acoord-

ing to a ocmplete repcrt filed herewith, assigned from the Osgood

Land and Livestosk Company to the M—iun Sugar Company,

Salt Lake ¢ity, Utah, a Utah eorporation, and whom I represemt

as Agent:

"rerzits No. 3770-R, Wo. 3771-R, No. P-16190 and No., 4238 -l.
*I also request, as agent for tho Utah-Idahe

that the date of priority in each case be pres ng

to amendsd application for seeondary Permits filed herewith.”
These recuests were signed by "EKarl 8. Albert, ageat for the Utah-
Idaho Sugar Company."

Just here it may be noted that the Twin Reservoir Supply Camal, and,
of course, the enlargement thereof wers never sonstructed. Request num-
bered "{1)}" supra was evidently made to cbtain astion on the part of fihe
3tate Engineer under 3sctiocn 182-1601 Revised Statutes, 1931, whieh reads
in pars:

- "and provided, further, that the water stored im any reserveir
sannot be used outside the boundaries of the state of Woming

b o

further, that n’o‘i-:u engineer may demy use

any reservolr that would be Mrinl.ta.l %o publie imtersst.”
This statute was enacted originally by the sizteenth state legislature
and received exesutive aprroval February 23, 1921. ‘

The Land Company made its protest to the State Engineer of Weming
agalnst these applications for smendment fSpon several g reunds; Rime¥,
as owner of certain lards in this state included under the w
permits and adjudications of the origisal eomstrustiom of ﬁ»ﬁ
reservoirs; and, second, as a ecorporation formed for the pos
preserving through subssquent govermment owmership and ccarssi
of the dcenie features and besuty spots im Jacksen Hole.®

W cancalled; Shat ap;licatiems for amadmsnt of Pesmie eds. 8
Res. and 3771-Res. be Tejested ﬂ that
--p
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"It 18 further ordered that applications for seeon:
t8 for use of water stored under Permits Nos., 3770
.. and 3771 Res., under filing numbers 13 3& 4/357, ana
Snd Bama Ketlide Facerveirs oubsias 1he soete e
be and the same hereby are rejected.”
. This sotion of the State Engineer was affirmed on appeal .br the
i‘ Company to the Board aforesaid, by orddr of that Board dated July
B4, 1939, giving as its reason for its action in the premises that "the
State Englneer in refecting said applications is hereby sustained for
the reason that the State Engineer and the State Board of Control are
now prohibited under Chapter 125, Session lLaws of Wyoming, 1939, from
granting permits for any appropriation or development of the 3tate's
waters while within the State's boundaries in whole or in part for use
outside the State". The Utah Company then removed the matter by appeal
to the distriet court of Teton County, which, by its judgment dated
December 19, 1940, affirmed the aection of the Board, "exeepting, how-
ever, the reason" stated in the Board's order, as aforesaid. From this
Judgment the present appeal was carrled to this court.
On these facts our views are, briefly stated: Ve are inelined
to think that permits Nos. 3770 Res., 3771 Kes., 16190 and 4£32 Enlarge-
ment were unh’ subjeet to the express condition that in the event
the United States Ueneral Land 0ffice refused to grant the necessary
#ights-of-way required for the comstruetion of the econtemplated reservoirs
and the required supply canals, as deseribed in sald permits, the agree-
ment and the permits aforesaid should cvase to be cperative. Vhen
the endorsements upon all of these permits made by the State Engineer
and quoted above, the provisions of the agreement of May 2, 1921, and
the attached stipulation, mre considered together, as they shouldbe,
we believe mo other eomnstructiom is reasonably possible. Tt is plain
that the General Land Offlce of the United States refused to grant the
necessary rights-of-way. No bond was given as directed by the agreement
of the parties and no money was paid as required by said agreement, The
time for commencing and completing eomstruetion under said permits has
long age expired. This situation prevailed for many years after the
refusal of the rights-of-way, as mentioned above, aviddntly with the
=10-D
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acquiesesnce of all concerned. Under such oircumstances to grant the
seccndary permits now sought, when the [plisant &oes not have and has
not been able to obtain thn. rights-of-way to eonstruet or maintain the
nescessary storage works, would be productive of nothing but trouble between
the State and Federal sovereignties, and undoubtedly would be "detrimental
to the publie interest.”

A femiliar principle in the law of contrasts pertinent just here has

been thus stated by this ecourt inm Rhorbaugh v. Mokler, 26 wyo. 514, 188
P. 448:

"It is well settled that if the meaning of a comtraet or in-
strument is doubtful on its fase, the practical ruction put
upon it by the partlies should have great we. 18" its
proper coanstrustion. * * * * This is espes true where
parties have for a long time acquiesced in and =cted, in good
faith, upon sueh practical somstruetion.”

In the case at bar the parties affeoted by these qrnmat.l described
above have for a long period of time asquiesced in the comstrustion givea
them as above set forth.

) The aprlications in the case at bar, as appears from the "request”
numbered "(2)", supra, also desire priorities whioh could exist ofly if
the conditional permits became effective, otherwise non-operative grants
of such a character could prevent other parties from cbtaining water rights
which they were Tairly entitled to have.

Again, Section 128-1601, W. R. 8., 1931, as we have noted adbove,
invests the State Engineer with deseretion to "deny any use of water

from any reservoir‘'that would be detrimental tc the publiec interest.”
TUnder this power we are unadle to pereeive that that officer abused the
diseretion vested in him in taking the aetion he 4id.

;t is urged that because the permits covered by the agresment of
May 2, 1921, were not surrendered for camcellation they remain im full
foree. ™e cannot ageee tO this view. That contention would reform
subdivision "V" of the agreement of May 2, 1921, to read in effect:

‘"3: %:‘ih‘:lu..y agreed and understood between the rrﬂu

the party of he seeond part surrendering and delivering to

the party of the first part, for cancellation, the said permits

to be issued by him and which are ecovered by this agreement.”
This cannot fairly be done in disregard of the other provisions of that
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parazraph as writtenm by the parties themselves and all the other
instruments, whioh, as we have sald, must be construed with it. A
construoticn such as urged would put it in the power of the Osgood
Company, by merely withholding the permits, to retain all rights
thereunder. 7hat the partles never intended sush a oconstruetion te
be usssigned tu the paragraph aforesald is, we think, perfeetly apparems,
Gndoudtedly a conatruction of this kind would produce a Bpesult un-
reusonable end ucfair to the 3tats ¢f Wyoming znd its eitizems.

Cn the merits of thls case then we are convinced that the distriet
court was kight und its deolsion should be affirmed.

On acoount of 1its lmportance we have ssen fit to consider rather
in sxtense the facts iuvolved in the cause. We need not have dome
80. A8 previously presaged, the record brought here on this direet
appeal is iu suoh a condiiion that a similar sesult must be reached there-
under, and as already intimated what was sald above was set forth
sub jeot to the ocondition of that record.

In 3impsen V. Oocldental Bullding & Loan Assn,, 43 YWyo, 425, 19P,
24 958, this court sald, speaking of the certification of a resord
under the direet apneal method of appsellats procedure:

"The form for ecertifieaticn of the record required bylthe

statute 1s of the simplest: 1. e., that it be 'true w.
Yet, agein and again, we are sonfr with long and
certificates placed in the record where they s d not l&
9, &8
oy

which frequently serve only to cause trouble.
certificate now being discussed, omly s eparste
taken to be utrtnl‘id and &tm““” .i-pl‘”' ;
used, the danger is an

locked and not included therein. mm istn
rendering the clerk's ecertificate fatally defective
particular. =hile the sopy of the netice of app
properly oertified, whatsoever appears
ocnecerning the due proof serviee th - som
a vital .{rmqunu to the-pomaw of :
on appeal and whioh must from the r ]
v. Ainsworth, 26 Wo. 214, Pao. 418; Koeh v.
267 Pac. B06; Lindback v. Lackey, 41 Wyo. 493, 2§

In the record before us the clerk's certifisate,

attached and foregoing are all of the origimal

stipulations and 15 a full, true and

of all Journal Entries made and ensered in
18-
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of Utah-Idaho Sugar Company from the State Board of Comtrel in a procesding
wherein Utah-Idaho Sugar Compeny was applicant and Snake River Land Company
was protestant upcn the following epplications:” After listing these
applications, six im all, &he certificate proceeds: "and that accompanying
) this tramsoript is a Transoript of the Testimony t aken before the State
Engineer and of all Exhibits offered and reeceived in the procesding, whieh
Exhibits are more particularly described ms follows:™ This is followed
by a 1list of 47 purported Exhibits, and ezlso lists Exhibits A to J, inelu-
sive. Theresupon the certificate comcluded: "and said Exhibits are idens-
ified by the date December 28, 1939, and by the initials 'E, L.* which mre
the initials of Barl Lloyd, Deputy State Engineer and Ex-officle Sesretary
of the State Board of Control.” It will be observed that the notice of
appeal and dus proof of service thereof are not even mentioned in the
certificate aforeszid end, of course, are not certified at all as they
should be. . Neither is the spesification of errors "suthemticated" dy the
slerk, as required by Section 89-4906¢, W. R. 5. 193l.

~ In the record thus undertaken to be certified we find a stipulation
signed by counsel for all the parties herein, which reads, omitting title
and signatures: T

| the Court, it is stipulated by

of
the ies that the appeal in the sbove entitled matter may be
%rmmﬂrﬂu.dﬁ»mnnﬂm

!
4
g
i
-
E
;

sush [

ﬂ#&&:ﬁ:msmummm'

We take this stipulaticn to mean that the entire filed record,
presumsbly the record on appeal frog the State Board ?r Control, is
m-wboquMhhu-d‘nu‘omt evidence -
“subjest ©o the 'pleasure of the court", whatever that phrase may meanm.

If the language Of the phrase aforessid means that the court may act
--woin,ommzm-rmmmm-h the court regarded as
relovant to the issuss of the appeal, them, of course, it 1s evidemt that
1% is impossible for this court to determine upon what portioms of the
resord the action of the ceurt delow was taken. Under the well knows
prinoiple of appellate court prastise, it heing the duty of the appealing
mﬁmmmmammumczmm.

-18-p




01-05-1942: in the supreme court, state of wyoming snake river land company and state board of control vs. utah-idaho sugar com

the judgment could not be reversed. If the remaining portion of the
stipulation means that the parties may present by brief and oral argument
such portions of the "record filed" as each of them regarded as supporting
their views of the case, then the same condition of affairs would prevail
80 far as this court i{s concerned as if the matter were left to the trial
eourt to seleet the portions of the record upon whieh to render Judgment.
If, however, the stipulation meuns, as seems to us likely, that allthet
resord filed on appeal from the Board shall be taken as all the admitted
evidence in the case for both the district court and the parties, then

we have a situation where the cause was tried below on an agreed statement
of facts, and whnt {s s«id hereinafter is definitely applieable.

Seetion 89-49053, 7. R. 5. 1931, pertaining to the transeript of the

ovidense on direct appeals brought to this ocourt, reads:

"Whenever the party appealing desires to review the ruling of the
distriet court on the admission or exclusion of evidence, or guestions
the sufficiency of the evidenve to sustain the verdiet, finding, judg-
ment, or deeision, or alleges the verdiet, finding, Ju‘mnt or
deeision is contrary to law, the party appealing shall cause to be
21‘0’“.1 by the official court reporter a complete transeript of all the

estimony offered at the triel, with each question consecutively
numbered, and showing all rulings of the court in admitting or ex-
ocluding evidence, or in directing or refusing to direect a verdiect
for either party, whioch transeript of the testimony and rulings of
the court shali be certified to by the official eourt reporter as
being true and correet, and as contalning all of the testimony
offered at the trial, with the rulings of the court in admitting or
exeluding evidence, or in direeting or refusing to direct a verdiet
for either party. When the record of the teastimony offered atthe
trial, and the rulings of the eourt to be included therein, are pre-
;-rol and certified as provided in this section, the same shull be
{led with the clerk of the distriet court within seventy days ftom
the date of the entry of the order or judgment appealed from, or within
the time as extepnded by the court or judge."
A study of the brief of appellant indicates that the grounds upon which
the Judgment below is questioned are that suoch judgment is not sustaimed
by sufficient evidence and 1s contrary to law. Nevertheless there is no
eertificate at all appearing in the record before us by the offieial court
reporter that the:tramscript of the evidence 1ls true and correot and as
eontaining all the evidence offered at the trial, as contemplated and
required by the positive mandate of the law set forth in the Section 89-
4906, supra. It is hardly necessary to state that parties by their mere
stipuletion may not overthrow definite statutory requirements governing
appeal proceedure to this court.
In Diamond Bloek Coal Company v. Edmonson, 14 Ind, App. 594,

the sourt speaking of an agreed statement of faots said:

-U-D
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"“hen the parties agree upom the facts, es in this case,
they do nothing more than to aimplify the trial by obviating
the necessity for making proof, and sueh faots when agreed
to, do not constitute a special finding of facts, and an
exception v a conclusion of law based upon such fasts presents
nc question on ap;eal to this eourt. Henes, Admr. v. Henes,

5 Ind, App. 100,

"The statement of the faots agreed to, when the case 1s not
an agreed one under the statube, is more evidemce and nothing modre.
It 13 an agreement that the evidence would establishithe.
i;ets‘ggbodlcd in the statement. Robdins v, Swain, Exr., 7 Ind.
P .

"In ¢ trisl upon an agreed statement of facts, 28 the evidence
in the c¢ise, such stitement dces not besome a part of the reeord
unlees mede so by DIll of exceptions or order of the eourt,
Fennsylvania Co. v. Niblack, 99 Ind. 149."

It is true these observations were made conserning a bill of
excepticns and it 13 well estahlished in this Jjurisdietion that no
bill cof 2xce.tions iy rejulred 1n direeot ip-eal c.ses in this court,
Barnett v. Bzunkers' Tinance ".s8'a., 38 “yo, 511, 268 P. 1025. How-
ever, the certified transcript rsqulired by 3jeoticn £9-4905, '. R. 3.,
1931, stands 1n Its 3tead.

The 3ure rule as rrescribsd b, the Indlana oourt prevalls in Ohio,
In Goyert & Vogel v. S2leher, :a'tr., 7u Chlo “t.te 3¢, 70 YN, B, 503, 1t
was held that an usreed stuitewent of Tacts, astbcugh in writing, signed
by counsel for =211 parties, snd Iiled, 4id not become a part of the record
unless brought uyon ihe record by a1 blll of exceptiona, or the facts as
agreed upon were set forth ln the jJournal emtry as the court's finding
uf faets. To the 3ame Pffocn is Lhe case of Bank of Virginla v. Bank
of Chillieotkte, 16 Ohio 170, and the cuses of Gallagher v. Kangerle at
al., 42 Ohlo App. £49, 16l K. s. ¥13; Filllamsburg Tp. et al., v. Maham,
(onio App.) 23 N, E. 2d 45l. See also Frokop v. Xlady et al., 136 Neb.
644, 287 N. ¥, 55; Standard Life Insurance Co. of the 3outh v. idams,
174 Temn. 405, 126 3. 7. 3il.

In Lusk Lumber Company v. Independent rroducers (cnaclldated et al.,
46 “yo. 341, 26 F. 2R 1075, tnere was a stipulaticn reading, so far as
its materjal part was cpnoerned:

"It is hereby stipulated by the parties heretc that
this cause shall be tried to the Hom. G. D. Mumane, Judge
of the Distriet Court of Natrona Coumty, without a Jury,

eash party to use such porticm of the former record as he
may desire.”

t
Ttowpaipointed out that: ik b
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"An inspeotion of the rescord now presented on this eppeal
from the judgment mentioned, discloses that, epparently, no
fecord of the prooeedings had upon the triul of the case was
made by the offiolal ecourt reporter, and, in conseruense, no
certified transcript of the wvidence presented to, and oon-
sidered by, the district court, with the parties' objeections
and exceptions thereto, end the court 's rulings thereon, as
required by seoction 89-4905, wyo, Rev. St. 1981, 1s here for
our examination.”

m'.-'sm-ant in that casy also contained a recital;

"And it further appeering to the satisfactiocn cf the Court
that ocunsel.for the respective parties had stipulated and
agreed that the matter might be presented to the Court upom
the record, ineluding the t eatimony introduced at the former
trial, and that couusel might read from the transeript, duly
certified to by the officlal Court Reporter reporting said
oause, and the Court having announced its willingness _to hear
said cause upon the record and said transeript, counddl thereupon
regd to the court the pleadings in said cuuse, with the exhibits,
together with the transoript of the testimony, and both parties
hwving announsed that no further ~vidence would be offered, the
Court proceeded to hear the arguments of counsel in nut.porz of
their respective positions, and, after argument thereom, snd the
Court being now fully advised in the premises, finds, ste.”

And the juidgment below was affirmed,

¥ithout further extending this opinion we find ourselves ocbliged
to affirm the Judgment of the distriet court of Teton County.

Affirmed.

Kimball and Nlume, JJ., ccneur.
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) A (/

Li THE SUPRELE COURT OF THE STATE OF WYOMING

FILED

in the latter of the iAppesl of the Utah= ) A0G 6 1941
ldeho Sugar Company from the aetiom of {

the tate Znsineer in the “adorsements
placed upon . eatlon for imeadment of
Pernits hos. 3770 Res, end 3771 “es. end
~pplicetions for eeondary Permits from
Two Utean and '‘moam Matilda Reservoirs
(;q:g}iuuona HoBe 13 l=2=3=4/357 and
14 3/138.).

SNAET RIVTR LARD COMPANY, ) No, 2208
Protestant and Respondeat,

and
STATY BOAAL UF CURTHUL,
Heajondent,

-Va= )

UTaimlo v “UGai GUKPANY,

Applicant and sppellant.

BRL'F v naf® RIVER LaNL CULPANY
PROTE ITANT ,WD WY JUKLEKT

* L] * L4

mu T. m’
Fabian, Clendenin, Zoffat & Labey

AStoraeys for “make River Lend
Company, Protestant end Respondent

2-*
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lase ho.

A statenment of fabts. « « ¢+ 4+ & & & & &+ o s 4 2 s e s e 2
Permits hoa. 3770=R und 3771leil were greuted upon

eondition that richits of way be franted, snd when

granted t.at ¢30,000,00 be peid, Tue oondition

has not been met snd the momey Las not been jald. . . . 7

Appellant®s real claim to the waters in question
is based oh perseription. + . + . . <« ¢ ¢ ¢ 4 e s e 4. 8

The two reserveirs in question have mot had tlhelr

cupasity incressed by resson ¢f any worxz cone under
peraits hos., 3770=i and 3771leit, and tie source of

water under Carlisle's plan wes from raelflle Creek

end not ‘mma satilds sud Two Uceam reservolr:, . . « . 9

Protestant eanswers appellant’'s polnteie o o o o o o« ¢ o 1U

Loneluslolie ¢+ ¢ o o o s o & .

P .

W
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IR TEE SUPRTUYL COURT OF TI. STATS OF WYU:MING

In the latter of the ippenl of the Uteh= )
ldalo “upar Company from the actlion of (
the ‘tate "nzineer ih the :Indorsements
pleaeed upon ippli.ation for Ammendment of
Peruits loa. J 770 hes, and 3771 ies. and
mlluum fer Jecondary Fermits from
Two Coealt and ¥Emma satlilda Reservoirs
(Apg}ic’:uou Fose 13 J=2=3=h/357 and

WAKTE PIVYR LaND COLs ANY, Ko, 2208
Pretestant snd kespondent,

and
STATE BOARD OF CONTROUL,

Eespondeat.
-Ve-

UTAR=I. A0 SUGAR COwxPANY,

£ e P~

Applisant end Appellant.
BRIEF OF REUPONDENT ML FROTESTART
SMAKY RIVFR LAKD COWinRY

Upon the initiation of the preseat proceedinzs befure
the State inqlnm. Applieant®s position, as then tmown by this
Protestant, was that Applicent wented 5,000 aere feet of water
out of mma Matilda and Two Coean iskes, and thet Shis amount
was desired whet.er or not the nake River Land Campeny reseived
any water whatscever for its renches. The proceedlinss to date
have apparently chamged ipplicant'’s positiom s¢ that now it
desires sueh storage capacity as tiers may be ilm the lakes after
granting to the inake River Land Compeny ranches such water as
may be necessary for the proper developmesat of these ranches.

Before further expounding Frotestamt's positioa it
aight be well %0 Say & word about the Smake River Laud Compeny.
The Compeny is organized and is operated for the purpuse of pre-
serving the ndtural besutles and reeources of Jasksom lcle. It
bhas pureiased ramches aud water rights im the hope that scme time
they will be sovepted by the United Itetes Covermment es part of

1. il
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its reereational playsround. Ia the mesantine it endeavors to
operate its ranches so as to minimize the eost of holding the
land. It desirea to preserve its weter rights for the zovern-
ment agenoy which usy ultimately aeeept these lands mey wish to
eontinue the renchiln: operutloms. On the other hand, 1f the
governaent azency desires to relinguish its weter righkts that
would be its option.

" his brief statement of the position of the nake iiver
Land Company ~ives It comewhat the saue political - esonouls
approash to the problem of nmatural resourses s some pn'lb:lh eor-
porations, and in thie litigeticn the Snake iiver Land Company
is not only interested in preservins its rizhkts in the two lakes
but 1t is interested in preservins the matursl beauties of the area
and in addition is interested 1ln preservin: for the people of
the State of “youlng eny richts, developed or umdeveloped, whlch
may exist in Emma Matilds end Two Ocean iakes. In other words,
the aere r{n that there may be an exoess storage capaeity im
the two reservoirs over and ebove the needs of the .nake River
ranches is not sufficlent ressca for granting such exoess rigzhts
to the Applieant, end we Join with the ittorney Gemersl in de-
fending the position of the Board of Goutrol end the Distriet
Court in malintaining tho\rl@hu of the sovereign state of Wyomin:.

Protestant belleves that e historice)l statement of the
faets In this matter is ilmportant and subnits the following es
sueh a statesent.

sey 1, 1919, Josepk .srkhan snd koy 5, Lozier filed
application for Permit io. }561=R askin: to tuild a dam three
feet high at the outlet to “mme imtild: lake, and to store 2579.7
s8re feet of water. This pernit was grasted. (Ex. 28)

n day 9, 1919, Y. C. MoKinstry and :illian ¢. Thompsom
ri}ed an epplication for Permit Lo. JA87-R to construct a dam two

2.
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fest above strea:s bed on Two Usean Lake to store 1024 aore feet
of water. This application was approved. (Ex. 20)

On Oetober 6, 1919, C. C. Cariisle flled =un apypliestiom
for PFermzit so. 3770-R, asking the right to enlargs Two Ucean
Lake Beservolr so =8 to store 63,605 aore feet of water. (2x.
36) On the amme date C, C. Garlisle filed an application for
Peruit Ho. 3I771-il, asking for the privilege of inereasing the
dem of Tma Matilda Lake s0 as t¢ store 60,500 sere feet of water.
(Ex. 38) These lest two permits to Carlisle were conditicned
upon the striet performance of a ¢ertaln asgreement dated lay 2,
1921, betwser the State Ensineer of the State of ¥Wyoming and the
Osgood Lend and Livestook Company, & “yomin: eorporstiom, which
agreement ls in evideace as Exhibit 40.

At some time, the exast date of whileh iz not sertain,

& twoefoot impounding dsz was constructed st tis outlet o Two
Ogean k--fmlr, as provided by Permit hoe J487=i, and a three-
foot impounding dam was constructed as provided by Pernit io.
Js61.

In 1919, acoordins %o h. u. sckinstry, he, as an exployee
of the Osgood Company (whieh of the two Usgood eoupaniss i: not
speeified), constructed s six-fooct dax om Two O¢ean Leservolr,
(Tr. 46); snd evidently, frox seiimstry's testimony, tle orizinsl
dam in Daxma katilda was e four=foot cume. (T. 47)

Thereafter, on February 5, 1921, lLeiinstry assizued nis
interest in Permit 3487-i to Ossoed land sud Livestoe: Company,
e ¥yoming eerp ratlom, (Ex 21) 4And on .pril 14, 1920, Thompson
sssisned his interest to <ilmer and shane. (”x. 22) And on
Kareh 21, 1921, Kilser and stane assizmed the Thompson Interest
in Permit io, 3487k to the Usgood Land and Livestoek Company, &
wyoning eorporatiom. (%z. 23) Um iucust 12, 1520, ~srihaa and
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Lozier assizned their interest im Pemmit Ko. 3561 to Lesimstry.
(Exe 29) And on February §, 1921 keilinstry esssizned his interest
in the Jarkhas uad Lozler perult ko, 3561 to the Csvood Land amd
Livestook Company, a Wyoming corporatiom, sad on septexber Lk,
1921, Co Co Cerlisle sssigned his interest ln Permits los.
3770=8 and 3771=R, together with other permits, to the Usgood
Land end Livestoci Cempany, a ¥yoming eorperation.

Bow, the Applicant im the metter aow before the Court,
om the 58h day of april, 1920, end while the reservoir peralts
were still held by the origimsl settlers ln Jackesom iiole, eatered
into en agreement with the Osgood Land and Livestook Compeny,
en I4ebo ocrporatiom, and thereln they etbempt to base their
elainm for storese rights im Two Ccean snd fams Letllde Lakes,
In this agresaent (Aeport 79), the Usgood Land and Llvestoek
Company, en ldahc corporatiom, acrees tc sell 5,000 aere feet
of stored weter, =hd they azree to do the comstructlion work
necessary to reservoir the 5,000 feet of water. There is nothing
in that contramet, or im any of the Joouments subsequeat to
that contrset, to lndicate tiat the 5,000 more feet of water
#88 to come froa Two Ueean Lake, from "mma <atllda lLake, or from
m‘omr particular lake.

The Applicsat now makes some point of the fast that
5,000 acre feet of water 1s of some velue and partieularly at
ldado Falls, Idasho. ¥e can agree with this but we uo not believe
that the 5,000 aore feet of water provided for im the contrast
by the Gw Land and iivestook Campany end the .pplicant was
considered of a sreat deal of valus. Otherwi:e 1t might well
be asked why was the refersnoce to the storage water so neager.
Normsally, 1n s eontrast dealing with an ertiele of sueh value it
would be lpn!.rin.lu deserided, which iz mot the case in this

& i#
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contruet., . md Tfurtheruore, 1r it was of suel. vslue and the buyer
considered it of suoh sreat importanse, why was the matter al-
lowed to rest for more than fifteen years before any steps were
taken to perfeet Luese inchoate rishts?

Again referrins tc the feot that susk storsge rizhts
as existed in the twe lakes im guestiom at that time belonged
to the oririnal settlers, there cun be no presumption that this
water was to come from these reservolrs rether than to coue from
Jackson laxe Heservoir, or any other reservoir on the :nake River
systen, '

Simultanecusly with the rilins of aspplisetion for Permit
Ho. J487~-i, -eXinstry snd Thompson riled spplicetion for a perzis
to divert and appropriate, under Peruit lLo. 15185, wherein
they specified thet the water to be stored under Peruit 3487ek
was 0 be used om 211.4 acres of land in Tetan County, ¥yoming.
The record falle to show that this permlt wes ever assi-ned or
transferred to applicamt, or thet any other or edditionsl perzit
to withdiraw the same water has ever been made, (%x, 25)

Un sujust 15, 1919, Joserh iarkham and koy 3. Lomler
end L. Yo .“nell flled an appllieation for permit tc‘ divert amnd
appropriete wster ubder Permit No. 15569 snd specified 386.51
aeres of land in Tetom County to be irrigated with the wmter.
.This eppliestion, so fer ms the record diseloses, was never as—
sl ned or trencferred to Applieamt. (Ix., 32}

Subséquently, and subsequent $0 the izreement between
tie (s;00d¢ Land and Livestook Lompuny, thée Idano corporatiom,
and the Appliesnt, the followins; ecertifieates to sppropriaste
water were lssued by the osrd of Control under date of Januepy
15, 1926; the sertificate ror 512 mere feet was issued to io=
Kinstry and tle Osgoed Lend and Livestoek Compamy, speeifying
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“that it was dbelng appropriated frou Two Ocesn Leservolr, The
essrtificate provides, "The use is restrieted %o the place where
soquired and the purpese for whieh amsquired.” (7x. 2A) Om the
seme date certificate to appropriete 1.06 ou. I't. of water was
issued to the Usgood Land and Livestook Company to irrizete 7h.h
aeres of land im Teton County. It speeified thet this water was
storgd iz Two Ocean Heservelr under Pernit 3J487-R. (ix. 25)
And on the saume dste a certifiecate to appropriste wmter is 1s-
sued S0 M. C. VeKinstry for 1.96 eu, 8. of water to irrigate
137 asres of land ln Teton County, to be dlverted fron Two Cecan
Reservolr under Perait J487-R. (Xx. 27) Amd on January 15,
1926, s certiricate to a propriate water is issued to xarkham
and Lomler under Permit ko, }561=R., (Ex. J1) ABd on the sene
date a certificate to sppropriate water 1s issued to Joseph
Markham for 1.88 ou. ft. of water to irrigste 131.61 seres in
Teton Coumty. (Zx. 31) And om the same dste &« certificate of
approprietion is issued to Eoy 5. lomier for 1.36 ou. ft. per
second to irrigate 130 seres of land located in Teton County,
{5x. 34) An¢ on the same cdate a certificate was issued to L. ¥,
Smell %o divert 1.75 cu. ft. of water tw irrigate 134.9 acres
of land im Teton County, The last three dertificates were ell
made to divert water from lmms :istilda under Fermit 3561-i.
There is nothing in the reeord to ashow that any ul Licee certli-
ficates were ever aseigned or trunsferred, lezally cregljably,
to pplicant, The fedt tuat these certirleates were, in 1925,
issued t0 the original settlers rether them to ~pplicant seeus
to indisate tiat at that time Applicent dl¢ not elalm ocwmers:tip
of tre rights in question.

Astually, Applicant's case eonelsts of the followiag:
That & eorporatiom, the Usgood Land end Livestosk company, ar
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Jdeho corporation, agreed to sell ipplicant eertain land and
water iR 1520. Applicant received from OUsgood Land and Livestoek
Company, an ldeho Corporetion, all of the land and most of the
water, but falled to reeeive the romised 5,000 sere feet of
storafe water., The money that was pald by the Applicant to Ce=
z00d Land and Llvestoek Compamy, an Idaho eorporation, is evie
dently zone with the wind., Fer otherwise the Csgood Land and
Livestoek Compeny, an Idaho eorporation, eould be ealled upom
to perfors ascordins to the terms of lts Agreemeant. .pplicent,
nevertheless, caused certein waters to be dlverted from Zmma
datilda Reservolr end Two Ccean heserveir latc _make kiver, sad
%o be withdrawn by 1t and used la Idaho. “hem its right to do
50 was questioned by Frotestant, it thresied arocund rfor a legel
basls on which to predicate & elaim to the water it had been
using. It rfound in its quest applications for Fermits los.
3770=E (Ex. 36) and 377i=k (Zz. 38) eand applloation for Perait
No. 16190 (ix. 34), and application for Permit No. 4232 (Ex.
45) end with these, tosether with the assigmments from iarkham,
Lozler, .sXinetry end Thompson, scuzht to establish a rlzht for
the reisin:, 1r there was sany relising, of the oririnsal dams in
Two Qeean and “mme iatilda Reservoirs.

It is respeetfully submitted that Permits Nos. 3770=h
and 3771=i and 16190 and 4232 were all eonditiomed upom obtala-
in; the risht from the General land Office to store wster upon
the publie domein end trsnsport it over the pudlie domain, end
that althoush such riht was e;plied for, it was denled, and an
appeal was biken Sherefrum, and that the order of demial was
upheld, and that upom its belns upheld, all rishts under and to
those permits sbove apecified ceasec, and beeame as lneffectual
u8 though they had never exlsted. Fecause these peraits are atill
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on file and have not lony agc been candelled, ms they should

have been, it is now sought to distort them out of all reseablance
%o thelr orizinal purpese, and by means of quitelaim deeds pro-
cured between the time of the rilin: of the protest hereim and the
hearing before the State ‘ngineer, to resussitate these deed
permits snd give a priority to claiment®’s elaims., (i . A6=47)
Applisant®s position would today be Just as strong if it had come
4n at this time und a:ked to appropriate water fromTW0 Ocecn

end imas istilda Lakes, and forrottem sll about old permits cnd
deeds from defunet ecorporatioans.

%e thus eome to the actusl situstion. Lomeomej osten=
sibly the Csgood lend and lLivestoek Compamy of *“yoming, through
a trespess on the lands of the United States ﬁwu-nt. raised
the dams at the cutlets of Two Goean aund ‘mma Katilde iekes, eand
Ly & trespass on the lands of the United States Govermment, end
without any ri Lt froa the 5tate of “Wyoming, stored waters in ‘
those hka-,’ und by trespass diverted those waters, and by tres=-
puss conveyed them over the lends of the United States Coverms
ment ilnto the “nake Hiver, and there unlawfully coulnsled them
with other waters, snd without any richt transported the waters
aeross the _tate lime and out of the State of Wyoming, and there
diverted the waters from seid _nake River and converted and used
those waters on thelr sowocalled COsguod Traet neer ldsho Fulls,
without amy ri-ht In law. Aad they now elaim, by virtue of the
series of trespasses snd conversions whleh have zone on ower a
period of years, m rirht to cortimue to trespess an: convert the
waters of the .‘tate of “yonlng.

4~ portion of ipplleent's firielf ias devoted to the fact
that the waters have been and cen be bemeficlelly used on the
Cscood Traete There 13 wo law wileh Justifies a trespess or a
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conversion because the waters can be beneficially used, / pore
tion of Applieant's Brief i{s devoted to the need for the water,
but there is moti ins seld In the Brief as to why other wuters o¢une
not be purchased from other scurces tc supply this need.

Exhibits . to H, inelusive, constitute the documentary
evidense on file in Teton County concernins the water rizhts im
question, and demomstrate suel notlce as Frotestant recelved at
the tiae of the purchase of the :nell, Lozier, Thompson, larkham
and lekinstry places of the existensce of any oconflieting or other
water ¢laims in and to the waters of "mma katllda and Two Coeam
Reservolrs.

What has been said so fer relative to the fsets ls s mat-
ter of emue the testimony most hnnn'y %0 ippllecant, Ve
respedtfully submit that the evidenoe 1o this smtter does oot
support the stated and assumed fast by ipplicant that elther of
the doms was raised by elther aippliecant or the Us:sood land and
Livestock Company. We subnid that the dens, as orlrinaliy ocon=
structed, were thelr present hei-ht snd that tils comstruetion wes
donepursusst to the oririral sarkham, Logler end Melimstry
epplications and thet there was never any raising of these dams
pursuant to the Carlisle applleations.

Carlisle's plan involved the appropriation of water from
Faeific Creek, not water from '@mms katilda or Two Ocean Lakes,
These lakes were only reservoir sites under Carlisle's plan,

The souree of water wa to be from Pmeiflc Creek. Applisant’s
present position involves sonverting these spilleations intc ap=
cropriations from Igms kstilde and Two Ceean Lakes B0 that the
sotual souree of supply is Delny chenced. and it 1s respeetfully
sutmitted that the testimony lces mot suprors the proposition
thet any increass was over made in the helght of the Impounding

12/
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works at the two lakes pursuant to the Cerlisle applicatioms.

ind furthermore, if eny sush imorease was made it was not pure
suant %o any rights grented by reservolr permits 3770-R end

3771-R bessuse these were comditionsl and es pointed ous, the cone
ditions have never been met and the permits eessed to exist for
all prsstical purposes whes the Usgood Lend and Livestoe: Compmny
failed to obtain the Becessary rightis—of-way from the Gemeral

Land Office.

AS %0 Applicant®s first polmt, the faet is tlat the per-
mits in question heve been cancelled by the tate “mzineer eand
it 1s submitted that ipplicent s not entitled to eny smenduent
as a matter of right. It was not uatil this matter was instituted
thet any application was ever ffled with the Jtate Ynzlneer or
anyone else to Sransport stored waters out of the itate of Wyoming
into the State of ldaho.

As to Applicaunt's seeond point, the nom=existence of s
speclal permit %0 allow ipplicant or its yredecessory to transe
port water over the publis domein and to store waters thereom, -
is izmportant because Permits Nes. 3770=k snd 3I771l<i were both
conditioned upon odteinin: sueh permits.

" Comeerning the third poimt relised by Applicent, let us
say that the faet that ie storage waters are linited under ex-
istins eertificates of epproprietion to the lands now owned by
the Jnake River land Company is importqnt beceause we conteand that
sueh water richts as exist in the reservoirs under eonsidersticm
are owped by the make River Llnd.m.

Answering iApplicant's forth polmt, we take the posliticom
that whether or mot ihere 1s any umadjudlieated storege espaeity
in the tws reserveirs is immaterial, because any unadjudicated

’
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storage eapacity in the reservoirs belongs to the Jtate of Wyosing
and not te Applicant.

As to the fifth poimt reised by ipplicent, let us say that
the state Engimeer has, by order, terminated and volded Poraits
#3770=R and §3771l=R. Both permits were conditioned and the son-
ditions have not beem met and furthermore, neither application
salled for the storage of the waters of either Emma Matilda or
Two Ocean Lakes but Tather called for the storage of water of
Pasific Creek, which mo ome sttempts to cleim has been or 1s
being stored im elther of the reservoirs im question.

‘ snswering Applicant®s asixth poi.nt.. we wish to say that
tho testimony fuirly shows that .pplicant looked to the Usgood
Lan¢d and Livestook Compamy to supply it with storsze waters.
Then because that Compeny failed under its contreet, it certainmly
zives aApplisant no right to claim any water in either Two CGeean
or Xmme Metilds.

Comoerains spplicant's seveath polant, we say that the
formul trensfers obtainmed froum the defumet Usgood iLdnd end Lives
stoek Compamy are of no avall, for that Company had mo rights ia
the rirst instanee and the guitclaim deeds that were obtained after
thess proceedings were instituted were only an efterthought.

As for Applieant®s elihth poimt, it micht be dsbated
whether a flustusting wgter line zars the ssenie features of
these w0 lakes. Applicant claims that a flustuating water line
in no way detyrects from the bemuties of the lake. 'ie contend that
it does.

Applicant®s ninth point is merely & recspitulation &f
its previous ;oints, as its tenth point ls, ISs eleventk point
is rfundamentally predisated upon the erronecus assumption that
Applicant has sequired some risite by edverse use or preseriptiom

YA
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whieh i3 ecomtrary to the law,

As to ipplicent's twelfth point, we sey that there are
2o storage right in either of these resertoirs whioh heve been
aoquired by Applicant, so whether or not the waters have been
used elesswhere or ¢an de used elsewhere is entirely immaterial.

As %o applisant®s thirteemt:i poimt, from the point of
vtn' taten by ipplicant the gase of

sohere) Nlehol
is not applicedls in this matter.

There was a time when the sceiel and political philosophy
of this country might have sustained the atleapted exploitation
of these two lakes by Applicant, but under the nebulous olalm ad-
vansed im this cese it is respestfully submitted that with the
pussing of our frontier and the reco-niticn of the ultimste value
of these natural resourees to the pecpls of the several states,
the burden i» definitely upom the Applicent %o rrove sompliance
with the law as a prerequisite to the perfeetin: of rishts to
matursl resources, which we subnit Applicant has falled to do.

In eonelusion, it is respeetfully urged that the aetion of
the stete Ingineer in eansellin: peruits kos. 3T70=R snd 3771=i
16190 agd 4232 Eml. should be sustained sud the application for
amendaents to Permits loa. 3I770=H and 3I771-R under filins ko, 131
and 2/357 as rejested dy the In;inser be sustained, deeause:

1. Riikts escquired under Mer=its 3%61=i end 3487 are ot
aow in ilssue;

2, Permit 3771«R and Peruit No. 3770=x s.ould heve been
eanoelled for fellure of eondition and that should be done now;

3. BNotice of ceansellation of Permit §3771=k was ziven ss
provided by law on ueptember 30, 19343

ISR
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A. Lore rights have deen sdjudicated in me Matilde
under Permit NHo. 3560«ii than the present storuge cspacity of the
leke; henee me work could possibly have been done under Permit
No. 3770=R and it iz now in default;

5. The unlawful divertins and wusinz of water cannot be
the btesis of & right to use.

6. It is beroad the power of the Board of Comtrel to
Zreat a peruit to trunaport developed water of the state to &
point cutside of the state for use there ubfer the ¢ lreumstances

in this case.
Respestfully sulmitted,
Arthur hline
Feblan, vlendenin iLofrfat & Lubdey

ATTORKEY: FOR iAk. AIVER Lakl
COuD o PHOTESTANT 2oL WISPONDENT

ACCEFTANCE ¥ LFRYICE
-ervies of the copy of the fore-golng brief ls Lereby

ssknowledged this__ 8K day of susust, 194l.
JOME Us iCCwdi
ATTURNEY U s # LICNT AL ~is BLLANT

/A




08-06-1941: in the supreme court, state of wyoming snake river land company and state board of control vs. utah-idaho sugar com

; SUPHEME COUKT O 3 OF WYOMING

No. 2808

In the Matter of the Appeal of the Utah-
Idsho Sugar Company from the action of
the State Lngineer in the Endorsements
placed upon Application for Amendment of
Permi ta Nos. 3770 fes. and 3771 Res. and
Applications for Secondary Permits from
Two Ocean and Emma Matllda Reservolrs
{applications Nos. 13 1-2-0-4/357 and
14 3/138).

SNAK:. RIV.3 LaND COMPLRY,
Protestant and fespondent,

and
STAT: BOARD O CUNTROL,

iespondent,
va,.

UTAli=IDATG [ UGA: COMPANY,

e P e PN et O~ s e B o S~ N s P s B N = s

applicanct and appellant,

UATEP OF REZPONDLENT.

Ewing [. ferr, attorney Juneral

Harold I. Bacheller, Deputy attorney OJeneral

Arthur ¥lino, asslstant attorney Ueneral
Attorneys for Respondent.
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IN i SUPREME CQURT OF THL STATE OF ¥YOMI NG

Ho, 2800

In the Matter of the Appeal of the Utahe
ldaho Sugar Company from the actlon of
the State Lngineer ln the Endorsements
placed upen A oation for Amendment of
Permi ts Nos. 0 Res. and ITT1 Res. and
mnoanm for f%econdary Permits from
Two Oceen andd lmma Matilda Heservoirs
i:» M):lm- Hos. 13 1-2-3-4/357 and

SHAXE RIVEHR LaWD COMPANY,

Protestant and ilespondent,

and
STATE BOARD OF CONTROL,

Aespondent,
v8.

UTAK-IDANO SUGAR COMPANY,

P P e e T e P s Pt P e ) S A P e S e P e

Applicant and ippellant.

BRIEP OF WESPONDENT,
Statement of Fasts

To avold repetition with the brief filed by protes-
nnt and respondent, Snake River Land Cowmpany, our brief will
be confined to three questions, vis:

1. Was the opiniomn and order of the Ztate Englneer,
under date of December 3, 1938, supported dy the evidense?

(Re pp. €2-87)

2. Was the findings and order of the Ztate BSoard
of Contrel, under date ol april 12, 1930, affirming the decision
of the State nuu.mr supported by the evidense?! (R. pp. T1-78)
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8. Was the judgment and decree of the distriet court,
under date of December 10, 1040, in affirming the dscision of
the State Board of Control supported by the evidencet (R, p. 90)

The facts In the case are not in dispute. Under date
of September 14, 1921, Fermits Nos. 3770 Rea. and 3771 les, for
the enlargement of Two Ocean and Lmma Natilds Lakss were cone
di tiocaally granted by the “tate kngineerj that under date of
February 5, 1921 (Kxhibit No. 21), by assignment, the Osgood
Land and Livestock Company, & Wyoming Qor’onuou. became the
holder of these permltn; subsequently said permits were assigned
to the applisant and appellant, Utah-Idaho Sugar Company.

Under date of My 2, 1981, a written agresment was
entsred into by Prank C. Emereon, “tate Engineer, and the Oagood
Land and Livestock Company. =ald written agreement may be found
at page 105 of Exhibit No. 19, and was and 1s in words and

figures as follows, to-wit:
"AGHLEM-RT

"THIS AORZLMANT, made and entered into this 8nd
day of » 1921, by and betwsen Frank C, Emerson,
f“tate Engineer of the State of ¥yoming, as such
Enginesr, and also as a Trustee for ané in bee
half of sald 5tate, of Cheyenne, Ntate of ¥yoming,
the party of the f;rlt part, and THi GEGOQ0D LAKD
AND LIVii3TOCK COMPANY, a corporation duly organ-
ised under the laws of the State of Wyoming,
and maintaining its principal effices at Moran,
in the State of ¥yoming, and Idaho Falls, in

the State of Idaho, the party of the second part,
Wl INEESETHS

“WHLHLAZ, Oon or sbout the E9th day of april,
1921, an oral sgreement was entered into by and
between the respective parties hereto, and also
one C. C. Carlisle of Cheyenne, State of Yyoming,
whereby 1t was agreed on the part of the

of the first part, that the sald first party
would grant and iesue certain storege reservoir
applications heretofore filed in the offlice of
the said party of the first part, making appli-
cation for the building of storage reservoirs
on what are known as the Two Ocean iLake, and the
Emma-Matilda Lake, together eith the necessary
supply ditches from what is known as Passifle
Creek, in Jascikson Hole, State of Wyoming, on
consideration of the sald party of the second
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part paying into a special fund, of whieh
the said first party should be constituted
the Trustee, the sum of thirty thousand
dollars {§30,000.00), the seid fund to be
used in comneetion with the construstion of
two bridges in the sald Jackason Hole, across
Snake River at a point near what is called
¥ilson, and also at a point near what is
called Memor's Ferry, the sald sum to be
paysble as follows, to-wit:

*$16,000.00 upon the granting, by the United
States Oemeral Land Office, to the sald party
of the sescond part, the necessary rights=-of=-
way for the seld reservoir and the sald
supply di tehes, and

"$7,500,00 within twelve (12) months after the
gren of such rights-of-may by the sald
United States General Land Office, and

*§7,500.00 within eighteen (18) months after
the granting of such rights-of-way by the sald
United States Oensral lLand Office, and

"¥EhiEA3, the sald secend party, through its
atterney, 9. i. Johannesen, agreed wlih the
eald party of the {irst part that the sald
paymsnts were te be made, as aforesald, upon
the grenting of the righte-of-way by the United
States Oenersl Land Offlcs, for the said
reservolrs and supply ditches, and

"WHi [EAS, the said party of the second purt
has agreed to furnish surety bend or bonds,
guarsan to the sald party of the firet
_part the aforesald payments, if the said pere
mits and rights-of-way pertalning thereto are
duly issued and granted,

"NOW, THENRPOKE, IT IS HWALBY AGHi:D 8Y aRD
BETWRLN TE: REGPICTIVE PARTIES, AE FOLLORE,
TO-BIT:

I, The party of the firet part, does heredy
agree that upon the execution of this igres-
ment, and the delivary of the necessary surety
bond or tonds, that he will duly approve the
applications now pending in hie office covering
she granting of permits for the construotion
of the sald reservolrs and supply ditehes, to-
gether with the necessary water appropristion
required for sald reservoirs, and that he will
iseue tho necessary permits in connestion with
the sald applications, authorising and per-
mitting the sald second party to construct the
aforesald reserveirs and dlvert the waters from
the streass available, and perticularly from
Paoific Cresk, to be stored ln sald reservolirs,

"y, The saléd party of the second part agress
that upon the issusncs of the aforesald permits,
1t will make due and proper application to the
General Land Office of the United States for
the purpose of securing the necessary righte-

=R
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of=wuy for the construetion of the reservolrs
and supply ditches contemplated in the afore-
sald -{:uun-u, end that 13 will wuee all
due dlligence in securing the said rights-of-
WaY .

"III. ™e sald party of the second part agrees
that upeon the sald United “tates Oenersl Land
office granting to the second party the nec-
essary rights-of-way, permaitti eaid mecond
party to conatruet the aforesaid reservolrs and
ditohes, that the said second party, ite
successors and assigne, will pay to the party
of the first part, as }rutu for sald purposes,
the sum of thirty thousand dellars (§{30,000.00),
the same Lo be used, =-gne-half in comnestion
with the building of a bridge across Snake Hiver
at or near ¥ilson, in Jacksen Hole, Wyoming, and
one-half to be used in eonnection with cone
struction of bridges aecross Snaike River at or
near Menor's Ferry, Jackson Hole, Fyoming, whieh
sald sum the sald second party sgrees to pay
as follows, to-wit:

"$15,000,00 ut the time the sald rightseof-way
are granted to the second party by the sald
United States Genepral Land Office, and §7,300,00
within twelve months (13] thersafter, am the
remaining §7,500,00 within eighteen {18) months
tharealter.

"IV. The salid party of the sscaond part agress
to furnish surety bond or bonds, guaranteelng
to the party of the firstl part, the performance
of the acts hereln provided to be performed by
the sald sesond party, which sald bond or bands,
it is hersuy mutually agreed, shall be corres-
poadingly reduced as the respective payments
are from time to time made.

"V. It is rinally agreed and understood between
the parties hereto, that in the event of the
United “tates Gensral Land 0ffice refuaing to
grant the necessary righte-of-way, required in
the construction of the said reservolirs and
supply ditches, that then thls agreement shall
becoms null nna vold upon the sald party of the
second part surrendering and dellvering to the
party of the first part, for cancellation, the
saild permitz to be lssued LY hln, and which are
eovered by this agreement.

®IN ¥ITNES: WHEREOP, the sald parties have here-
unto caused the!r namss .0 be written, in the
manner contemplated by law, and pursuant to
proper suthorization, the day and year firast
above written,

PRANK C, LMERCON
3tate kEngineer of Wyoming, and
Trustee as hereinabove stated.

08G00D LaMD AND LIVESTOCK COMPANY,
By James L. Milner, President
SEAL. By V. K. Tuggle, Secretary.”
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AROUMENT,

It will he observed that under the terms of paragraph
¥V of said agreement, as aforesald, the sald Osgood Land and
Livestock Company agreed that in the event the Unlited :states
General Land Office refused to grant the necessary rights-of-way re-
quired in the construction of sald reservolrs and supply ditches
that the agreement should be null end vold, and the said Osgood
Land and Livestook Company agreed to surrender and deliver to
the State Engineer for cancellation the sald permits now in
sontroversy.

Under date of May 14, 1923, the Department of the
Interior re jected the application of the Csgoed Land and Livee
stock Compuny for rights-of-way. a copy of sald letter of
rejection may Ve found at page 77 of Lxhibli Re. 19, and again
on July 28, 1833, the Department of the Interior, in a letter
to the 2tate rnglneer, advised that the application of the
Osgood Land and Livestock Company had been finally rejected
and canselled; said letter from said department being in words
and figures as follows, to-wit:

"UNITED STATES
DEPARTMINT OF TH: INTEIORA
Jeneral Land Offlce
District Land Office

Evanston, wyoming
July 2&, 1833,

"Mr, he ¥. Surritt, 3tate Lngineer
Cheyenns, Wyomling

"Dear Sir:

:loplyh'li te {::r telegram of ti:le date you
are advised R ght of way application,
“er.al number 08875, of Osgoud Land and Live-
stock Cempany has besn rinally rejected and
canceled and has no standing at this time,

Yery respactfully,

/8/ 3. 1. 3ooth
feglister,”

22 A
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Thus it will be seen that under the terms of the
agreement entered into by the %tate Engineer and the Csgood
Land and Livestock Company, 1t wae incumbent upon the Oagood
Land and Livestock Company to surrender sald permits for the
purpose of cancellation; this 1t refused to do. -

Under the terme of the arrsemsnt, ths Osgocd Land
and u..vulul Compeny executsd a surety bond in the sum of
Thirty Thousand Dollars ($30,000.00), a copy of said bond may
be found at page 111 of 'xhibit No. 18. %o far as the record
discloses, the Osgood Land and Livestock Company complied with
two provisions of the agreement, viz: They applied %0 the
General Land Office of the United States for ths purpose of
sesuring the necessary rights-of-way and executed a buﬁd in the
sum of Thirty Thousand Dollars ($30,000.00).

It will be noted that the granting of perwits Noa,
8770 %es. and 3771 Hes, was first of sll oonditloned upoa the
Osgood Land and Livestoek Company obtaining autherity from the
Oeneral Land Office for the necessary rights-of-way. In the
event the necessary rights-of-way were granted by the United
States General Land Office, then the Osgood Land and Livestock
Company agreed to pay Pifteen Thousand Dollars ($15,000.00) to
the State Ingineer for the purpose of constructing bridges across
Snake Alver at or near Wenor's Ferry, Jackson Hole, Wyoming,
and that twelve months thereafter they agreed to pay an addie
tional sum of Seven Thousand Plve Hundred Dollars (§7,500,00),
and sighteen months therealter they agreed to pl)hln addi tional
sum of Seven Thousaend Five Hundred Dollars (47,500.00). The
agreoment also provided that the Osgood Land and Livestook
Company would construct a diteh fram Paciflc Creok for the pure
poes of replenishing the supply of water taken from sald reservoirs.

The case comes down to this = the government refused
to authorise the rights-of-way; the Osgood Land and Livestock
Company falled to pay the Thirty Thousand Dollars ($30,000.00)
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for the purpose of construsting bridges on the “nake Xiver and
further falled to construct a diteh from Pasific Creek for the
purposs of replenishing the supply of the reservolrs.

Under thie set of facts, can it be sald that the
jtate nglneer was not jusiified in taking the aetion which he
did under date of December 3, 1938t (K. pp. 62-87)

In the opinion and order of the itate Enslneer rene
dered herein and above referred to 1t will ve observed thaut a
complete recitation of tie faots were reviewed by the State
angineer) his findlngs are eaplicit and based upon undlsputed
testimony in said matter, We quote briefly from the opinien of
the state knglneer which may ve foumi at page 65 of the record,

"2, Permlts ios. 3770 Res., 3771 Res., 16190
and 4832 ¥nl.

"After the permits referred to in the preceeding
disuussion were grunted, plans were made to con-
struet extensive lmpounding works and greatly
sularge the capacity of both reservoirs. On
October 6, 1918, C. C. Carlisle filed applications
in the offlce of the :tate hngineer to enlarge the
Two Ocean ieservolr to an avallable capaclity of
63,605 aore feet and the 'mmea Matilda Reservoir

to an avallable capacity of 80,900 acre feet,

io provide a water supply to fill the enlarged
"roservolre, wpplication wus made for a permit to
divers water from Pacific Ureek into th _resarvolirs
oy ﬁ' cunstruction of the Twin Reservolr Supply
el .

"ihese applications were subsequently ;rantsd on
lleptember 14, 1921, as Permits Koa., 3770 Fes, anxd
3771 Res, for the enlargement of thoe fwo (Ocean
and lma Matilda ilesorveirs respectively, Permit
o, 161¥0 for the [win Heservolr U ly Canal

and Fermit No. 4832 knl. for tho enlarjgemont of
the canal, subject to certain condltions explained
telow, By original applicatian or by assirnment,
the Osgood Land snd Livestock Cumpany, & Wyoming
corporation became the holder of trese permite,

"The lands which were to be inundated by the
enlargement of these reservolrs, and also the
land across which the supply cansl was to be cone-
strusted, are public domain of the United ' tates,
and were temporarily wilthdrewn from pettlement,
location, sale or entry by Laecutive urder of the
President, No, 8905, dated July 8, 1918, The
operation of this order was extended by the
second wlthdrawal made Exmeeutive Order, No,
3394, dated January 28, 1921. Evidently as a
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result of this withdrawal and the difficulty
of obtaining necessary rights-of-way suggested
thersby, an agreement was entered into by and
between the then State Englneer and the Osgood
Land and Livestoek Company, before these four
applications for permits were approved.

"By the terms of this agreement, dated May 2
1921, The “tate ingineer agreed to approve the
n’plfou;lolu and grant the permits, and the
Osgood Company agreed to make application to
the Oeneral Land Office of the United rtates
for the necessary rights-of-way, and to pay to
the State neor as trustee the sum of shirty
thousand dollars ($30,000) for the construction
of certain bridges, upon the sald rights-ef-way
being granted by e Oeneral Land Office. The
Osgood Company further agreed to furnish suréty
bonds guaranteeing this payment 'if sald permits
and ights-ofeway pertaining theretc are duly
4ssued and granted.' Paragreph V of the agree-
ment is in the following words:

It is finally agreed and understood be-
tween the parties hereto, that in the
event of the United States Ueneral Land
Orfice refusing to grant the necessary
rights-of=way, required in the construce
tion of the said reservoirs and supp

di tches, that then this agreement 1
besome null and veold upon the sald party
of the second part surrendering and
delivering to the party of the first
part, for cancellation, the sald permits
to be lasued by him, and which are
covered by this agreement.?

"pPursuant to this agreement the Osgood Can
filed its surety bond, and on September 14, 1931,
the “tate hngineer granted Permits Nos. 8"40 Res,.,
3771 Res., 16190 end 4832 Enl, Lach of these
four pe ts bears the following endorsement:
'This permit 1s conditioned upon the strict
performance by the permitees, or their successors
or assigns, of the certaln agreement dated

2, 1921, between Frank C, Lumerson, itate Englneer,
and the Osgood Land and Livestock Company, and

1s subject to cancellation at any time the terms
of seld agreement are not complied with,®

"The application of the Osgood Company for rights-
of-way was denied by letter of May 14, 1983, from
villism ipry, Commlssioner of the General Land
office, to the Hegister and Receiver at Evanston,
¥yoming. (Lvanston OBB75 "F" uN). No money has
ever been pald to the “tate Engineer under the
agresment of lay 2, 1021,

"In the meantime, under date of April 15, 1920,
an Idaho corporation, the Osgood Land and Live-
stock Company, entered into a contrast, under

7=
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date of April 18, 1930, agreeing to sell to

the Utah-Idaho Sugar Company, the present
applicant, certain lands in fdnlu, and among
other water rights, 5,000 acre feet of stored
water, the rights for which were deing asquired
by the vendor. It ls now asserted that this
8,000 acre feot applied to the Osgood Company's
r{aht in the Two Ocean and Fmma Matilda Reser-
voirs. The applicant bases its claim to Permits
Hoa, 3770 3ea., and 3771 Res. upon this contract
and subsequent deed issued in compliance
therewi th,

"It appears that in 1919, seversl years before
the expiration of time for completion of con=-
struction under Permits lios. 3770 Res. and
I77]1 Res, (vis. Dec, 31, 1924), The Opgood N
Company of Wyoming did enlarge the impounding
works at Two Ocean Reservolr, and did some work
et the Emma Matilda, the nature and extent of
which 12 not shown.

Oon July 83, 1985, the UtaheIldaho Sugar Company
made application to the ttate Lngineer to amend
Permits Nos, 3770 Res, and JIT7]1 Res. to conform
to the extent of the works astually constructed,
and to cancel the permits for the Twin Reserveir
Supply Canal, which was never sonstrusted. This
application shows that the Two Ocean Reserveir
was constructed to a total capsclty of 3040
asre feet, and Imma Xatilda Reservolr to 1340
acre feet. Application was also made for sec-
ondary permits to apply thls water to lands in
Idaho, and for a special permmit to use this water
s within the state upon lands located cut-
" side the state, as required by ¥yo. R. 3, 1931,
Seo. 183-1801, (S. L. 1921, C. 141, 3sc. 1),

®*The “nake River Land Company filed its protest
to the application for amsendment, upon two
grounds, first, as owner of certaln lands in
Fyoming included under secondary permita and
adjudications of the original construstion of
these reserveirs, and, second, as & compeny
fformed for the purpose of acquiring and re-
saining for present and future generations,
through government ownership and control, cer-
taln of the scenic features and deauty spots
in Jackson Hole,.'!

*Oon June 1, 1938, a hearins was held before
the State hnginesr in order that all faota
might be before him when rendering decision,
both parties being pressnt,

"at this hearing, the applicant attempted to
correct diffioculty arising from the faot
that its claim 1s based upon conveyance from
an Idaho corporation, whereas the permits in
queetion were lssusd or assigned to u Wyoming
corporation, by flling quit clalm deeds from
individusles as the statutory trustess of the
now defunct Yyoming corporation.
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"The National Park Service also filed a pro-
teat, and was represented at this hearing,
upon the understanding that evidence sub-
mitted by it could not be considered, as it
is not in fast an interested party.

QrINION

"The relative titles and interests of the two
parties in the eriginal rights and works
(Permits Boe. 3487 les,, 3881 Res., 15188,
131868, and 15569, and adjudications thereunder)
is not made oleer by the consideruble amount
of evidence thereon introduced at the hearing.
The same 1s true of the various asslznments
and deeds by which the applicant claims title
and interest from the two Osgood corporations.
However, the decision of these questions 1s not
properly one for the State hngineer, and igs
immaterial to the desision of the present
sontroversy.

“Permits Nos, 3770 Res., 71 res., 16150, and
4832 Enl. were grantod sudject to cancellation
for noncompliance of the terms of the agree-
ment of May 2, 1981, with the State Engineer,
By the express terms thies agreement was made
ocondi tional upon the grant or refusal of the
necessary rights-of-way by the General Land
office, The obvipus intent of this agreement
was that upon refusal of ths necessary rights-
of=way, not omly the agreement itselfl became
veid, but alse that the permits 1ssued under
1ts terms should likewimse fall and becoms sub-
Ject to cancellation, Thie is the only loglecal
sonstruction which can be placed upon the words
of paragraph V of the agreement, It l1a epparent
-that Permlts Nos. 3770 Res., IT71 hes., 16190,
and 4232 Enl. should be cancelled, It follows
that the applications for secondary permits and
special permit to use stored water outside the
state smust fall with the storage rights whiech
are thalir souree of supply. To grant these
secondary and special permits, when the appli-
cant does not have, and cannot obtain the
rights-of-way or easements to bulld or maintaln
the neceasary storage works, would certainly

be dstrimental to the public interest as en-
couraging trespass and oreating unnecessary
difficulties in the siministration of the sater.
(¥yo. Re 5o 1001, Sec. 188-406)

"there exists a further reason for cancelling
Pormit No. 3771 Res. upon the Emma Matilda
Reservoir. By the terma of this permit, final
construction was to be ¢ leted by December
31, 1984. PFallure to complets construetion
within the time required by the permit l1s &
default in its specifisd requirements operating
a® a forfeiture of the water right. (¥yo, k.
%, 1931, .5e¢, 122-409), No proceeding ls re-
quired to effect the forfelture, the only

9=
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requirement being that the State kngineer
shall be reglstered mail, at least three
months before default shall becoms operative,
notify the permitee of the expiration date,
There is no question but that such notice was
given in this case on September 30, 1934,

"Mhe rights under Permit No. 35681 Res., acquired
before Permit No, 3771 Res, was granted, have
been sdjudicated in the capacity of 1710 acre
feet. The plana submi tted upon the application
to amend Permit No, 3561 Res. show the present
total capacity of Lmma Matilde Reservolr to be
1340 acre feet, an amount less than that pre=-
vicusly sdjudicated, It is thus clear that

no construction resulting in the enlargement

of kmma Matilda Reservoir above the adjudicated
capacity was ever done, and that there now
exist a default in the terms of Permit No.

3771 Res.

"The applicant has requested that Permits Nos.
16190 and 4238 Enl. be cancslled upon the
grounds that the supply canal thereln des-
cribed has never been constructed.

"IT I: THER.FORE ORDLRED that Permits Nos, 3770
ea,, 3771 Res,, 16190 and 4232 Enl, be and the
same hereby are CANCKLLED, and that applications
for amendments of FPermits Nos., 3770 Res., and
3771 Res., under filing Nos, 13 1 & /8557 be and
the same are hereby REJLCTED,

"IT I: FURTHER ORD:RED that applications for
secondary permits for use of water stored under
Permits Nos, 3770 Res. and 3771 Res,, under
£11in; numbers 13 3 & 4/357, und application
for special permit to use water stored in Twe
Ocean and Emma Matllda Reservoire outside the
State of Wyoming be and the same hereby are
REJECTED,®

An appeal was taken from the decision of the State
Encineer by the spplicant to the State Board of Control; a hear-
ing was had before the State Board of Control, at the conclusion
of which the Board affirmed the findings of the State Engineer,
which -q be found on pages 71l and 72 of the Record., The finde
inga of the State Board of Contreol, among other thingas, helds

"That the action of the State Engineer in re=-
jecting sald applications {s heredby sustained
for the reason that the State Engineer and the
State Board of Control are now prohibited under
Chapter 1285, Session Lawe of Wyoming, 1639,
from grenting permits for any appropriation or
development of the State's waters while within
the State's boundaries in whole or in part for
use cutside the State,”

=10=
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Ve do not propese that the reasons given by the State
Board of Contrel in affirming the decision of the State Lngineer -
are entirely properj we do contend, however, that the declsion
of the Stats Board of Control in affirming the declsion of the
State Engineer was correctly reached.

After the declsion of the State Board of Control was
made on the B4th day of april, 1938, an appeal was taken to the
dietrict court where the matter was tried before the Honorsble
Je #e Christmas. Sald matter having been taken under advisement
by sald court and briefs having been submitted in seld matter,
the court did on the 1l9th day of Lecember, 1540, affimm the
decision of the State Board of Control ‘excepting however the

reasons thereln stated' by the State Board of Control. (H. p. 90)

ZRESCHIPTIVE KIOEY
We particularly direst the ecourt's attention to page
10 of the transcript of testimony whilch 1s, in pars:

"Ge Now, would the actlion and investigations
_and knowledge that you got at that time ine
dicate to you why the epplicant had not taken
any action to perfect those righte before
that time,

"A. My recollection of this may be bused

partly on assumption, but as I recall, fram

early in the '20's, on which date positlon of

on joyment of water was givean by the then

owners and that position and enjoyment had

been entirely uninterrupted, it had mot

cscuped to anyone to go ahesd end perfect

thoss rights, the paper rights.”

This answer clearly indicates that the applicant was
of the opinien that he had sequired a prescriptive right since
no action had besn taken by the applicant during a period of
almost twenty years., This identical question has deen passed
upon by our Jupreme Court in the case of Campbell v, Wyoming
Development Co., 100 Pac. (8d4) 124. st pages 130 and 139 the

Court said;

elle
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"As stated, the plaintiffs claim & right by pre=-
soription. It would seem to follow as a corollary
from what has already been stated, that no claim

of a prescriptive right can be set up by plaintiffs,
at least up to the time of the adjudicaetion of the
waters of Little Laramie fiver in 1892. That such
prescriptive right can not be set up against other
approprimters directly from the Littls Laramie Hiver
has been held in German D. & K. Co. V. Irrigation
Co., 87 Colo. 390, 178 P. 896) Bleser v. Stoddard,
73 Colo. 384, 216 P, 707; see Helbrook Irr. DUist,

v. Arkensas, stc,, Land Co,.,, Ds C. 42 F, 23d. 541,
548.4 » »

*¥e do not mean %o intimate, or seem to cencur in
the view, that m prescriptive title to water n‘
be acquirsd in this state, particularly since 1890,
when the legislature enmeted a law requiring the
inttiation of all water rights to be pursuant to

s permlt from the State .ngineer. %e do not nesd
to enter into that question in this case. See the
case of Wyoming Hereford hanch v, Hammond Packing
Co., 33 Wyo, 14, 238 Pac. 764."

After the rendition of this decision, the appellant wes
dissatiafied with the holding of the Court and petitioned for &
rehearing. 7The court reviewed at length the quastion of s pre-
seribed right in 102 Pae. (24) 745, At page 748 the eourt sald:

"counsel have agaln argued the guestion of pre-
seription at length. That no prescriptive title
was obtalned up to the time of the wdjudicatlon

of the Little Laremis in 1892 was so clearly
pointed gut in the original opinion that we need
not say enything more on that peint, The only
possible question 1a ae to‘{nnupum sinee that
time, 1T & prescriptive title may be cbtained at
all {n thte state, which we refused to decide.

The court's rinding of faet No. 8, set out in the
oripginal opinien, substantially was to the of fect
that no sueh prescriptive title was acquired. W%hat
counsel now ask us to do ineluded, in effect, that
we should review that finding, and their conten-
tion includes the point that that finding was in
fsot erronecus and should have deen broader, But
they did not exsept to that finding, nor was an
exception to the finding embraced within the motion
for a new trial, It is generally held that in the
absence of an exception, a flnding of fact will
not be reviewed by the appsllate court. 3 C. J.
935; see also 3 C. J. 984, 1338, 1345. ¥e

ver that the mere use of mater, however
Eﬁ continued does not flve rise to & title
gngu?[gﬁ P
Thus 1t will be seen that under the laws of the ltate
of ¥yoming, particularly since 1890, a right by preseription
eannot be obtained in the State of ¥yoming.

-18- as k
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Sinse the applisant has dlscussed in detail ths festle
and ciroumstances from tLe original issuance of thess parmits, we
deem 1t unnesessary for the tate to relterats u.s details of this
case, In most every instence, we belleve, the parties agree that
there 18 no disputs s to the facta,

The respondent takes the position that the applicant
and appellant has never asquired a lawful permit. This court,
in the case of %yoming Hereford fianch v, Hammond Packing Ce.,
ot al, 33 ¥yo. 14, 836 Pac, 764, at page 32 of the Wyoming repors,
salds

*"While this court has never had occcasion dir-

eotly to pase on the question, we find in our

reports several expressions which seem to

indlcate the opinion that since the Ast of
1860 no lawful diversion of water could cone

:Glﬂlh‘ltl appropriation unless based upen

It 13 an elementary princliple of law that courts are
leathe and retlcent to interfere with deelaions of administrative
boards unless the aetlon of the same le clearly erroneocus. State
ex rel. karsh, v. /tate Board of Land Commissioners, 7 Wyo. 478;
ttate ex rel, Feote, v, Hoard of Livestock Commisasloners, 4 Wyo.
126) Miller v, Murley, 37 wyo, 344.

‘ ; EO!CLUS‘-!Q

It ie respsctfully submitted that the State Englineer
sould not have reashed sny other decision than that whieh he
found in cancelling the permits of the applicant and sppellant}
the testimony, as well as the exhibits in the case, shows con-
clusively that the agreement was a conditional agreement; that
12 to say - the applicant mmust first obtaln vri.;bn-or-vq from
the United {tates Ueneral Land Offlce before the permits became
eoffestive, and upon its fallure to obtain the righte-of-way the
State Ingineer was acting within his suthority in canselling
sald permits.

13- 3\
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It 1s, therefore, submltted that the decislon of
the trial court affirming the deciasion of the State Board of
Centrel should be affirmed.

Respeetfully submitted,

EW. T, Kerr
ne.
L
pu y Geners
thur
sis A ey Usne

Attorneys for Aespondent, The
State Board of Centrol.

sServise of a sopy of the above and foregoing brief
1s hereby acknowledged this lst day of suguet, 194l.

Jehnu.gg_i
Attorney lor Applican

Appellant.
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IN THE SUPRRME COURT,
STATE QF WYOMING,
No. 2208.

In the Matter of the aAppeal of the Utah- )
Idaho Sugar Company from the action of the
State Engineer in the Endorsements placed
upen lication for Amendment of Permits
Nos . 0 Kes. and 3771 Kes. and Applicat-
ions for Secondary Permits from Two Ocean
and Imma Matilda Reservoirs (Applications
Nos. 13 1-2-3-4/357 and 14 3/138).

SNAKE RIVER LAND COMPANY,

Protestant and Heapondent,
and
STATE BOARD OF CONTROL, _
Respondent,

vs.

UTAE-IDAHO SUGAR COMPANY,

Applicant end Appellant.

BRIEF OF APPRLLANT

STATEMENT

Stripped of historiecal detall and the detalls of prior
procedure, what the appellant seeks here involves a rather simple
matter.

Generally speaking, the appellant seeks amendment of
two existing reservoir permits which it has acquired by purchase,
80 that such permits will accerd with the actual construction of
impounding works completed within the time limited theredby, and
further seeks permission to use the water invelved outside of
¥Wyoming, that is in Idaho. In comnesction with such applications

-1-
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to amend the sppellant offers alse to relinquish its rights in cer-
tain other permits likewise acquired dy mz;nu.

To stats the matter more cancretely, the sppellant ae-
quired from the Osgood Land and Live 3tock Company the rights
of the latter in permits 3770-R and 3771-R for the enlargement of
Two Osean and Emma Natilda [eservolrs respectively, These ori-
ginal applications sought to greatly enlarge the Two Coean Reser-
volr to an avallable capacity of 63605 asre feet and the Emma
Natilda Reservolr to an avallable capacity of 60900 acre feet,

The permits under both enlargement applications were issued
September 14, 1981, and provided that the construstion of the
proposed work should begin within one year from that date and
that the time for completion should terminate December 31, 1924,

The very extenalve impounding works contemplated by
thess original enlargement applications wers never completed,
but impounding works to store the amount of water contemplated by
applications for amendments here involved were actually construst-
od by Osgoed Land and Live Stock Company as assignee of the per-
mitsee m/ have been in existence since at least 1921, In other
words, impounding works contemplated by the applications for amend-
ments now being heard were constructed well within the time requir-
ed by the enlargement permits.

The arizinal enlargement perults wers cond! tioned upon
sompliance by the permittee with the terms and provisions of an
agreement between the State Engineer and the permittee which pro-
vided that the permittes should maks application to the U. =. Gen-
eral Land Office for rights of way or sasemsnts to construct the
tremendous reserveirs then contemplated and upon receiving such
permission should pay a total amount of $30,000.00 for the con-
struction of two bridges across the Snake River, giving surety

bond for the falthful performance of such agreements. It was
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also agreed that should the General land Office refuse to grant
the rights of way or easemants, then the agreement between the
State Engineer and the permittes should becoms null and vold

upon the permittee delivering the permits to the State Engineer
for cancellation.

The permittee carried out 1ts part of the agreement so
far as 1t wus wble to do so by making application to the General
Land Office and glving the bond required, but the General Land
Office refused the rights of way or sasements for such large
reservoirs, The permits have never besn canséled by the State
Engineer and remain in existence at this time, although the State
Engineer by his order of December 3, 1938 in this procesding at-
tempted to cansel them. They have been duly assigned to the ap-
pellant.

The appellant in this proceeding seeks amendments of
the original permits to ascord with the mctual construction of
impounding works which wers censtructed within the tinme limited
therein. It also sesks permission to use the stored water in
the State of Idaho. This permisalon !s sought through applica-
tions for secondary permits and a request for the use of stored
water outside Wyoming.

The appellant has actually maintained and reconditioned
the impounding works, and has used the stored water involved in
the State ct Idaho for a great ramber of years in ths dellef that
1t had purchased the right to do so.

The impounding works involved do not result in the stor-
age of water above the highwater lines of Two Ocean and Emma
Natilda Lakes, and, as we believe and contend, the existence
and use of the impounding works do not detract from the nat-
ural besuty of these lakes, but, on the sontrary, are fasctors
in preserving such natural beauty.
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The appellant has soms rights in previous appropriations
covering stored water in these lakes under permits 3487-R and
35681-R, althouzh the exast nature and extent of thess rights need
not be definitely determined and are immaterial to this contro-
veray, all that is material here belng that such claims exist and
form an additional basls for the rights now sought to be protesct-
od by the appellant.

The appellant ulso offers to relinquish any rights it may
have in the foregoing and other permits in excess of what it now
seeks in this proceeding.

In order % shate the issues or centroversy involved it
will be convenient to briefly ln;lyu the various applications and
the grounds of objection hy Snake iiver Land Company and The Nat-

ional Park Service thereto,

eauon for an amended p it to nnltm: [we

This is an application by Utah-Idaho “ugar Company to
amend & previous permit, Mo, 3T70=K, to construct a reservoir in
the bed of Two Ocean Leke, having a high water line area of 620
acres and availadle ecapacity of 3040 acre feet. (H. 15-18),

Original Permit No. 3770=R was to construct a reservolr
in the chanrel of Two Ccean Creek having a high water 1ins uresa

of 983 uwcres and nvallable capaclty of 63,605 acre feet.

Thus 1t appears the amendment eeeks Lo reduce the high
water line area from 983 acres to 620 acres and the avallable

capaclty from 83,805 acrs feel to 3040 acre feeot.

This is an application by Utah-Idaho Sugar Company for

afm
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authority to divert and appropriate water from Two Ocean Reservelr
to the Osgood tract ln Township 3 Nerth, iange 37 Cast, Boise B.
& M. for the irrigation of 5680.35 acres, with a capacity at the
headgate of 2.5 cubic feet per second. It !:l an applieation for
a secondary permit mads in connectlon with amended Permit Ho.
STY0-R. (R. 19-22).

This ia an application by Utah-Idaho Cugar Company to
amend a previous permit, No., 3771-R, to construct a reservolr
in the bed of Emma Xatilda Lake having a high water line area
of 904.3 acres and an available capacity of 1340 acre feet,
(k. 23-38).

original Permit No. 3T71-R waa to conatruct a reservolr
in the chamnel of imma Matilda Creek having a high water line
area of 1130 acres and an avallable capasity of 60,000 acre feet,

Thus it appears the amendment seeks to reduce the high
water line area fram 1130 acres to 904.2 seres and the avallable
capasity from 80,900 acre feet to 1340 acre fest.

Pur thermore, the storage in acre feet sought 1s even
less than that adjudicated under che original storage right.
(3561-K).

This 1¢ an epplication by Utah-Idahe Sugar Company fer
autherity to divert and appropriate water from Emma Matilda
Heservelr to the Osgood tract in Township 3 N., Rangs 37 E.,
Bolse B, & M. for the irrigation of 5880,35 acres with a
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capasity at the headgate of one cublic foet per secmmd. 1t is an
application for a secondary permit made in connection with amended
Permit No. 377T1-R. (k. 27-29%).

uest [ ta Luas a ter

his 1s an application for permission to take & certaln
quantl ty of water from the State of Wyoming into the State of
Idahe for application to benaficial use upon lands in Bemneville
County, Idaho, which water 1s appropriated to the Utsh-Idahe
Sugar Company under Permits Nos. 37T70-R and 3771-K and Secondary
Permits Hes, 37T70-R and 3771-R, (R. 30).

This 13 an spplication by Utah-Idahe Sugar Company for
eansellation of the above numbered permits. Its sctual purpose
1s to reliriquish the rights of appellant in exeess of what appel-
land seeks here. (H. 31).

Permit lo. 18190 was to construct a ditech or canal known
as Twin Ressrvolr Supply Canal 3.6 miles long, with a carrying
capacity of 496.84 cubic feet per second from Puclflc “reek.

Permit hNo. 4232 was for the enlargemsnt of the jwin res-
ervoir Supply Canal to a carrying capacity of 500 cublc feet per
second,

Thus 1t appears that Utah-ldaho Sugar Company offersz to
relinquish 1ts right to construct the Iwin Heservoir Zupply .snal
with an enlarged capecity of 50C cubic feet per sscond from Pasifle
Creek and offers to m™elinquish 1ts right to storage in Two Ocean

Reservoir in excess of 3040 asre feet and in ixwwm Matilda Keser-
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volr in exeess of 1340 ssre feet.

Zrotest of Sneke River Lend Cempany.

2o Application for use of water in Idahe wnder 348V-f.

The protest against this spplication is upon ths fellowing
groundss (a) the spplicant has ne special use permit from the Pore
est Service; (b) the storage right was limited tc uee on the lands
for shich application has been made; (o) the 512 acre feel appro-
priated is gufficient only for the Wyoming remches.

Zo ipplicstien for Use of weter 1n Ideho under No, 306)-R,

The protest against this applicatien 1is upen the follewing
grounds: (a) T™he appellant has no special use permit from the Fer-
oat Service; (b) the atorage right was limited te use on the lands
for shich application has been madej (o) the appellant has no sur-

plus over the 1710 asre feet of storage reserved for the Wyoming
ranches.

The protest sgainst the feregeing applications is upon
ths folleowing grounds; (a) the permits were condisiomed uwpem
the granting of easements for the ressrveirs and supply ditches
by the United States Gemsral Land O0ffise, which condition has
falled and the permits have no stending and are wholly veld;
(») the appellant can have gained ne right by preseription and
was not misled; (1) the Syoming law does mot permit water rights
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to b galned by pressription, (8) the Sugar Company has aversged
in ues frem 1980 to 1934 1ess than 50F of he 5000 asre feet
claimed, (3) the State Engineer's records show thet the appellant's
vender had no title.

General Protest. - The protestant states the following
additional grounds of pretess: (a) the eppellant has mo legal
“l-mu-mulﬁihhﬂl
(v) e appellant has no permit to use the water cutside of
m(.)hu”bh“f'dﬂﬂ“ﬂ
impounding works have been withdrawn from entry) (d4) She grent-
ing of the applisations will tend S0 defeat the purpose of the
Smake River Land Company to preserve the scenic features and
besuty of Two Ocesn and Emma Natilda Lakes. (R. 38-851),

Exetest of The Eatiema) Park Servies.
The National Park Serviee in its protest states no
grounds in addition to thoss stated in the protest of Snake
Hver land Compmny. (R. 88-81). This party was in effect ruled

out of the procseding at the hearing before the State Enginser and
has mads no subsequent appearance.

Desision of Stabe Engineer.

A hearing was held before the Stabte Enginesr on Jume 1,
1938, and he made his decision in the form of » written "Opinien
and Order” dated Desember 3, 1938, thereafter sndorsed upen the
applications, rejesting all of the applicatiens and canceling
Permits 3770 Res., 3771 Res., 16190 and 4232 Enl. and the
sssondary pormits under 37TV0 Hes. and 3771 Res. (R. 68-67).
Purther dotails appear under the arguent with reference to thig
opinien and order.
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Deslsion of the Beard of Contrel.

‘ An appeal was Sakem by the applicant from the dscisian
of the State Enginmeer o the State Board of Centrol which heard

the matter on April 20, 1939, and made its written “Findings and
Order® dated April 24, 1939, sustaining the action of the State
Engineer in rejesting the applications for the ®reasen that the
Ztate Engineer and the State Board of Centrel are now prohidited
under Chapter 125, Session Laws of Wyeming, 1936, frem granting per-
‘mlts t&-:mla'-lﬂnx—ntd the State's waters
whils within the State's boundaries in whole or in part for use
ocutside the state.” (R. 71-TR).

Juigment of the Distriot Court.

An sppeal was taken to the District Court of Tetem County
where the Juigment of the court "eonfirmed” the decision of the
State Board of Control, “excepting, however, the reason thereln
stated.” (2. 90-91). '

Specifications of Errer.

Upen this appeal the appellant has specified as error
that the juigment of the District Court 1s not sustained by suffie-
clent evidence, and is centrary to law, and that each of the appli-
cations should have been granted. (R. 93-94).

1. THE APPELLANT IS ENTITLED TO AN AMENDMENT OF PERMITS
¥OS. TTO-R and JVV)-R REDUCING THE KESKEVOIR CAPACITIES THEREOF,
AND T0 PEENISSION TO USE THS WATER THEAEVNDLR IN IDANO UNDEM THE
APPLICATIONS PO SECONDARY PERMITS AND THE NEQUEST POR SPECIAL PER-
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NITS, RELINQUISHING AMNY RIGHTS IT WAY KAVE IN ADDI TION THERETO.

(e) spplisations for smendments of JVVO-R and IVVI-R.

We delieve that the appellants have prodused evidemce
elearly suffisient to require the granting of all of the applisa-
n—.mmuuu-umn.ummmuum
muhomﬂjdﬁ‘tMMd-dhlu“mr
denying the applications is arbitrary and unsupported in fact and
in law,

The evidence is as follows:

The original enlargemsnt applications (IV70-i, for Twe
Geean Reservolr; and 3771-R for Emma Matilda, or Mariham, Reser-
volr) were filed October 6, 1919. (Ems. 36, 38). That mame
swmmer itr, H, C. MeKinstry built edditional dams. (Tr. 44, 45).
He bullt these dams for the Osgoed Company, and that company paid
for them. (Tr. 44, 45). The dem which he then bullt at Emma
Natilda Lake {s the same as s shown in the pleture "Esnidis 207,
(Tr. 45). T™his 15 the same dem which Kr. Albert cbssrved at Bums
Matilda im 1933, (?r. 19). The dam which MeKinstry built at Two
mwonn”mnpﬁ-hblrulnﬁm—lll“
lt-t-rni-(r.“).u&ntllulhwm ™is
d---‘-ln;uh—'d&-ﬂntymn‘mm
ﬂﬁlkﬁ‘.hhﬂ.“c-ﬂ-(&-"),“lt-ﬂﬁ-
bullt by the spplicant in 1988. (Tr. 36, 37). HeKinstry was there
until 1985 (Tr. 42) and this dam was in place all the time he
was thers. In 1925 he thought the dam could heve been made to held
4 feot of water. (Tr. 47). ma—mumqmtnn-
Natilda Lake in 1919 would impound four feet above extreme low
water and he thought the works would have beem made to hold that
amount. However the lake has changed due to washing im of sils., (Tr. o).

At the time NeXinstry built these impounding works the
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State ingineer was on the ground and gave permission to proceed with
the bullding of the reserveirs, saying lLie could see no reason why
the preliminary work could not be started. l

The orlginal impounding works on these lakes, of which the
above were enlargements, contempluted a dam 2 feet above the stream
at Two Ocean Lake (Ex. 20), and a dam 3 feet high &«t :Zmma Matllda
Lake (tix. 28).

In 1920 the applicant bought 5000 acre feet of stored
water from 0Osgood Land and Livestock Company (%x. 2), which the
latter agreed to have assigned by proper certificste of ownership.
(Ex. 2). This was 5000 acre feet of stored water in Two Ocean
and imma katilda Lakes. The applicant thereafter enjoyed possession
of these reservolrs., (Ex. 1).

The appllcant used the water from these reservolrs on its
Osgoed trsct from 1920 to 1935, (Tr. 46; Tr. 23-25; Tr. 303 Tr.
3). -

The appllecant has pald for mmintensnce of the dams and
reconstructed the Two Ocean dam in 1928, (Tr. 34, 38).

The original applicant under Fermits ST70-2 and 3771-K
made formal assl mment to Osgood land and [ivestock Compuny 1n 1921,
(Ex. 37).

The Osgood Land and [ivestock Company made formal assign-
ment of Permits 3770-R and 3771-R to applicant in 1938. Thie was
in additlon to the agreement of ipril 15, 1020.

The Wyoming lands below these réservolrs are wmply
supplied with water from the direct flow ol the creexs and the
Snake siver, (Tr. 203 Tr. 25; Tr. 48).

These stored waters ars important to the appllcant and
needed by 1t. (Tr. 38).

There 12 no e videncs in the record to contradict the
foregoing.

With reference to applications to amend 3770-ii and 3771-R

=1ll=
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it will be noted that the effect of the application to amend
3770-K is to reduse the high water line area from 983 acres to
620 scres, and the avallable capacity from 63605 acre feet to
3040 acre feet, and that the sffect of the amendment of 3771-R is
to reduce the high water line area fraem 1130 acres to 904.2 acres
and the avallable capacity from 60900 acre feet to 1340 acre
feet. It will also be noted that the impounding works authorised
by the original snlargement permits, to the extent that same are
sought to be recognised by applications for amendments, have been
in existence sincs long before the time to construct or make proeof

of ceanstruction formally expired under the conditions of the pere
mits. That is, the applications for amendments seek permission to

construct impounding works to impound 3040 acre feet under 3T70-R
and 1340 acre feet under 3771-R; and the evidence shows that im-
pounding works sufficient to impound such an amount of water have
been in existense since 1919, whereas original permits 3770-R and
3771-R provided that the time for completing the impounding works
should terminate on December 31, 1924. Nence it also follows

that the works had been completed prior to the time specified in
the applicaticns for amendments. (%ee Transoript, pp. 233, 34,

35, 44, 45, 46, 47). It 1s also clear that the stored waters in-
volved are not needed and could not be used in the State of Wyoming.

(b) Rights and Title of Appellant under 3770-K and
BT72=R. }

The rights of the appellant under the rights mentioned
in the heading and ths appellant's title thereto as the same have
a bearing upon the applications now under consideration appear
from the evidence and may be briefly stated as follows:

Application 37T70-R for the enlargement of Two Ocean
Reservelr, was filed Ostaber 6, 1919, by C. C. Carlisle and 1s
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recorded in Book 18 at page 270 of Applications. (Ex. 38). It
was assigned by C. C. Carlisle to the Osgood Land and Live Stoek
Company September 14, 1921, by assigmment recorded in Book k 4
Mise. at Page 1. (Ex. 37).

Application 3TT1-R for the enlargement of Fmma Matilda
Reservolr was filed October 6, 1919, by C. C. Carlisle and is re-
corded in Book 12 at page 271 of Applications. (Ex. 38). The
permit was assigned by C. C, Carlisle to the Osgood Land and Live
Stock Company on the !‘la day of September, 198l1, the assignment
being recorded in Book 7 Mise. at page 1. (Ex. 37).

Osgood Land and ILive Stock Company by contract .dated
April 15, 1920, agreed to spll to the appellant certain lands
and water rights, being the Osgoed Tract in Idaho, ineluding .
5000 acre fest of stored water, the same being a storage right
which the Osgood Land end Live Stock Company was securing for the
use upon the Osgood Tract. (Exhibit 2). The evidence shows that
the 5000 asre feet of stored water was stored water in Emma Natile
da and Two Ocean Heservoirs (Tr. 12). Osgood land and Live Stock
Coempany with which the applicant contracted was an Tdeho corpor-
ation and another corporation bearing the name The Osgood Land and
Live Stock Company had been incorporated in the Stats of Wyeming.
The latter Qﬂ:)-.u- W moat of the transactions with re-
ference to the stored water. Both corporations have transferred
by assignment and quit claim dsed to the appellant, all of thelr
interests in ths permits and other water rights herein invelved.
(Exs. 46 and &7).

(e) Status of 3770-R nd JTV1-R.

The applications for enlargements of Two Ocean and Emma
Matilda Reservolrs inown as Permits Nos. 3770-R and 3771-R, have
the following status at the pressnt time.




00-00-0000: in the supreme court: state of wyoming; no. 2208 in the matter of the appeal of the utah sugar company, page 14cont

As has been previously pointed out, these original ap-
plications were for a Vvery much greater starage capatity than the
present applications for amendments thereof. The original per-
mits sash specified that they were conditioned upon the strict
performance by the permittees, or thelr suscessors or assignas,
of a certain agreement dated May 2nd, 1921, between the State }
Engineer and The Osgood Land and Live Stock Company and that they
were sub jest to sancellation at any time 1f the terms of such
agreement were not complied with, (Bxs. 56, 38).

The agreement of April 29, 1921, referred to provided
that upon exscutien thereof and the signing by The Osgood Land
and Live Stock Company of surety bonds therein referred to, the
State Lnginesr would issue the permits] that The Osgood Land
and Live Stock Company should thereupon make application to the
General Land Office of the United States for permits to construct
the reservoirs in a United States Forest Heservej that upon the
granting of such permit by the Gensral Land Office The Oagood
Land and Live Stock Company would pay to the State Engineer the
sum of $30,000.00 in installments as provided for the construc-
tion of twe bridges over the Snake River. (Ex. 40). The surety
bends referred to were to guarantee performance by The uUsgood Land
and Live Stock Company of the acts to be performed by it. (Ex
42). It was also agreed betwesn the parties that if the CGenersl
Land Office should refuse to gzrant the permits that then the agree-
ment should beeose null and void upon The Usgood Lund and Live
Stock Cempany delivering to the State hngineer for cancellation
the permits 1ssued by him. (Ex. 40).

The surety bond was given as agreed (ix. 42) and the
application was made to the Genersl Land Office and was denled by
letter of May 14, 1983, from the Commissioner of the General Land
office to the Register and Recelver at :hvanston, Wyomlng. (Ex.
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43).

The permits have never been cancelled by the State kne
gineer, except by the attempted cancellation in this proceeding
eontained in his Order of December 3, 1938,

While the construction of the reservolrs on the large
scale contemplated by these permits was never undertaken or Gom-
pleted, 1t 1s a fast, shown by the evidence, that the impounding
works, to the extent eontemplated by the applications now pending
for amendment of the permits, were actually undertaken and cemple-
ted by Osgood Land and Live “tock Company, assignes of the permite
tee, prior to the time flxed for the camspletion of the work under
permits numbers 3770-R and 3771-R (Tr. 283, 34, 35, 44, 45, 46, 47) and
these reservoires as 90 enlarged have been used by the appellant
for each of the years 1920 to 1934 inclusive. (7r. 10, 30, 32,

33, 37, 46, 48). Reconstruetion work on Two Ocean Lake Reservolr
in 1988 was done by appellant (Tr, 38, 37), assignee of the permits,
and the dame were maintained after their original eonstruction by
assignees of the parmittee. (Tr. 36, 44). The State :Zngineer was
on the ground at the time the original construetion was proceeding
and assented to it. (Tr. 48), 4 representstive of the Forest
terviee set the sSakes for the dam as 1t was reconstructed in 1928,
(Tr. 88, 37, Ex, 17), to correspond with previous impounding capac-
ity (Ex. 18). The applications for amendments were flled in the
year 1838.

At the present time therefore the appellant is in the
position of clalmant, as assignee, for a valuable consideration,
of these uncancelled permits for the enlargement of the reserveirs,
and the reservolrs were, within the time limited by the permits,
astually enlarged to the extent that the appellant now seeks amend-
ments of the original permits. The State Engineer has of ten
recognized the right of a permittee to make proof of completion
after the time limit where the actual work was completed within
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the time preseribed by the permit. 7This appellant now geeks sueh
aetion in its behalf in a situstion where the work sought to be
recognised was actually completed within the time limited and the
appellant has not only used the water for many yeaurs last past,
but has alse pald substantially for the right it seeks to have
recognised, and has maintained the reservolrs. (-x. 2).

It 1s true that the original permits were to some extent
condi tioned upon the agreement to pay for two bridges, but it is
obvious that this agreement was based upon the project in its
original enlarged form and there iz no basis for the State En-
gineer te press any such claim in connection with the permits as
they are sought to be -undgd. Furthermore, the State »ngineer
did not cancel these permits prior to the filing of the appli-
cations for the amendments here sought. I[he applicant new has
on flle applications for amendments of existing permits and has
made a showing entitling it to such amsndments.

(d) Permits 3487-R and 3581-H.

Permit 3487-A for Two Ucean Heservoir and Permit 3561-R
for kmma Matilda or Harkhem Hesservolr Lave both ripened into ade
Judicated storage rights.

The rights under 3487-R wers udjudloated November 24,
1935, in favor of "H.(, MeXinstryj Usgood Land and Live 3tock Come
pany,” for 512 asre feet withdate of priority of May ¥, 1918, and
Certificute of appropriation was issued under date of January 15,
1926, and is recorded in Certificate necord Ho. 45 at page 198.
(Ex. 24). The astual storage capaclty of Two Ucean Heserveir, as
Kr. Roger's survey sonclusively proves, is 3040 asre feet.

The rights under 3561-i were adjudicated under date of
Hovember 24, 1985, in favor of Joseph Markham and Roy 3. Losier,

for 1710 acre feet, and Cersificate of appropriation was issued
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under date of January 15, 1926, and 1s recorded in Certificate
Recerd No, 45, page R01. (kx. 31). This adjudication 1s gene
erguaj lir. Hegers found the actual storage capscity to be nearer
1340 acre feet.

All the right, title and interest of the original ap-
plicants, H, C. MoEKinstry and Wm, C. Thompson to permit 3487-R
had been previcusly assigned as follows: E., C. NcXinstry assizned
to the Osgoed Land and Live Stock Cempeny by assizmment flled
Nareh 12, 19281 and recerded in Book 6 kise. at page 4236. (Ex, 21),.
Wm, C. Thompson assigned to James L. Milner and i, T. Shane by
assignment filed Mareh 25, 1981, and recorded in leok 8 Kisc, at
page 430. (Ex. 82). James L. Milmer and i. T. Shane asalgned
to the Osgood Land and Live Stosk Company by assignment dated
Nareh 25, 1921, and recorded in Book 6 Misc. at page 431. (kx. 23).

41l the right, title and interest of the original appli-
cants, Joseph Markhasm and Roy B. Losier o permit Neo, 3561-R
bad been previously assigned to the Osgood Land and Live Stoek
Company by assigmments as follows: Joseph Markhem and Roy B.
Lozier assigned to H. C. MoKinstry by asslignment f!led Xarch 12,
1921, end recorded in Boek 6 Kisc. at page 427, (ix. 29). K. C.
NeKinstry asasigned te the Osgood lLand and Live  toek Company by
assignment dated Marsh 12, 1921, and recorded in Book 6 ¥lsc, at
pags 428, (Ex, 30),

Thus 1t appears that all right, title and interest in
Permits 3487-% and 3561-R had been assigned to the Usgooed Land
and Live Steck Company prior to adjudicetlion, and that 3487-i
was adjudicated in the name of H. C. LeElnstry; Osgood Land
and Live Stoek Cempany. 4ll right, title and interest of Osgood
Land and Live Stoek Company (both the Wyoming snd the Idaho
Companies )has been transferred by aselgrment and quit claim
deed to Utah-ldaho Sugar Company. (Exs. 46, 47).

«lT=
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Two secondary rights have been adjudicated umder Neo.
3487-R, the secondary permit being No. 15185.

Application for Permit 15186 was filed by Wm. C. Thomp-
son and H. C. MeXinstry May 9, 1918, and is recorded in Book 48
at page 2682. The permit was lssusd under date of August 19,
1918, (Ex. 85). This secondary right was adjudicated to Osgood
Land and Live Stock Company under date of November 24, 1925,
recorded in Book 45, page 200, for 1,08 cuble feet per second of
time, with priority of May 9, 1918, to irrigate 74.4 asres in
Section 12-45=114. Certificate of appropriation was lssued Jane
uary 15, 1988, (Ex, 26). Secondary right under this permit
was also adjudicated te H. C. MeKinstry Hovember 24, 1935, record-
ed in Book 43 at page 199, for 1,96 cuble fest per second of time
to u-ny-u 157 scres in Section 7-45-113, with date of priority
May 9, 1918. C"utlut.o of appropriation was issued January
15, 1823. (Ex. 27).

Three secondary rights have been adjudicated in connec-
tion with Permit 3561-R. These secondary rights were adjudicated
under Permit 15569 filed by Joseph karkham, roy B. Losier and
O. W, sun on August 19, 1919, and recorded in Book 5C at page
65, Permit was issued September 18, 1919. (Ex. 38). The fol-
lowing rights have been adjudicated under this pemalt.

There was adjudicated to Joseph karkham under date
of May 4, 1985, recorded in Book 45 at Page £02, an sppropri-
ation for 1.88 cubic feet per second of time, with priority for
stored water of May 1, 1919, and for unstored water of August 18,
1919, for the irrigation of 131,61 asres in Section 6-45-1l4.
Certificate of appropriation was issued January 1lb, 1926, and
recites thut the 'r!.ght.o thereunder for irrigation from the un-
stored flow of the stream shall not exceed one cubie foot for
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seventy acres. (kEx. 33).

There was adjudicated to Roy B. Lozier under date of
May 24, 1925, recorded in Book 45-203, 1.86 cubic feet per second,
with date of priority of May 1, 1919, for stored water and August
18, 1919, for unstored water for irrigation of 130 aeres in Sece
tion 4-45-114. The certificate of appropriation was lssued
January 15, 1926, and likewlise recites that the rights for the
unstored flow of the stream shall not exceed one cubie foot for
seventy acrea. (kx, 34).

There was adjudicated to 0. *. Snell by adjudication
dated November 84, 1925, recorded in Book 45, page 204, 1.78 cuble
feet per gecond, with date of priority of May 1, 1919, for stored
water and August 18, 1919, Tor unstored water, for the irrigatien
of 124.9 scres in Seotlon 223-45-114. This certificate also
recites that the rights for the unstored flow of the stream
shall not exeeed one cubic foot for seventy acres. (¥x. 35),

Thus it appears that all right, title and interest
in and to Permits 3487-R and 3561-R have been -utsmd. to the
Osgood Land and Live Stock Company and by it transferred to
Utah-Idaho Sugar Company. (Exw. 46, 47).

These ressrvolr rights (3487-K and 3561-%) have but
an indirect bearing upon the controversy here, and 1t 12 of 1it-
tle importance at this time whether the secondary permits were
isstued with the intent, and had the effect, of adjudiecating all
of the stored water under these permits to the secondary permit-
tees or not, It is sufficlent to peint out ;t this time that the
-.pollntl)u- prima fucle rights to stored water under these

reservolr rights. In this e tion it app rs that the storage
right under 3487-R% was adjudicated to H. C. MeKinstry and Osgood
Land and Live Stock Company jointly; that one of the secondary
permits was adjudicated to the Osgood Land and Live Stock Company,
individually, and has been acquired and reserved by Douglas

-18=
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Sealley for the benefit of, and conveyed to, the applicant; (Tr.
35, 40, 41); that thers is nothing to indicate all of the

water stored in eitier reservolr has been filly covered by second-
ary adjudications, the adjudications of water under the secondary
’.-n.uig made on the basis of cublc feet per second of time,
which has no bearing upen the amount of stored water to which
each permittee may have been entitled; and that the adjudications
in omneotion with the secondary permits under 3861-R inecluded
rights for both stered and direct flow water, and therefors
camnot be depended upon as & basis for allocating the stored
water, A further adjudication of some character msy be necessary
to determine the respective rights of applicant and others to
thess stored waters.

It fellows that Utah-Idaho Sugar Company as successor
in interest to Osgood Land and Live Stosk Company has a clsar right
to stored water under 3487-R and 3561-R by reasen of the following
(1) sdjuiication of the storage rights under 3487-R jeintly to
H. C. NeKinstry and Osgood Land and Live Steck Company; (2) adju-
dication under secondary permit 15188 for the irrigation of
74.4 acres in Section 18-45-114 to Osgeod Land and Live Ztoek Com=
pany; (3) the residual right to stered water under both 3487-R
and 3561-R by reason of assignments of the permits prior to ade
Judication to Osgood Land and Live Stock Company and their sub-
soquent trensfer by assigment and quit-claim deed te Utsh-Idaho
Sugar Company.

It should be remebered that stored water mey be sold,
lsased, transferred and used in such manner and upon such lands
as the owner may desire provided it is used for bemefielal pur-
poses. (128-1602, W.R.5. 1951). 4And the owner of a reser-
velir shall be held to be the owner of the right to impound the
water and the right to sell or lsase a pertion or all of his
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right to the impounded waters. (122-16801).

The appellant through the Osgood Land and Live Stock
Company hae & right to stored waters under 3487-R and 3561-R and
it 1s unmecessary and immaterial to determine the extent of that
right at this time. Whatever right the appellant has under those
permits forms an additional basis for 1ts claim that 1t is en-
titled to the amendments of permits 3770-i and 37%1-R which it
now seeks.

Other than as hereinabove astated permits 3487-H and
3861-1 have no material bearing upon the matter now under
consideration by the “tate Englneer.

The large amount of space devoted to this question by
protestants serves only to emphasise, so far as the present
controversy is concerned, that the appellant does have rights
under permits 3487-R and 3561-FK,

(o) Application for permission to use in Idaho.

The evidence shows that as & practical matter the water
invelved in the applications now before the Court could not ve
used in Wyoming (Tr. 20-21, 24=25, 48), and that it har for sev-
eral years actually been applied to beneficlal use in ldaho.
(Tr. 30, 32, 33, &7, 46, 48, Exw. 16, 17, 18). [ils has not
been done in bad falth dut under the bellef Dy the usars that
they were entitled to the water and that thelr record title
would ultimately be completed and perfected. (Ir. 36, 57, 41,
48-49). Clearly the mutual requirements of friendship between
the 3tates of Wyoming and Idaho with reference to the divisien
of waters requires that under the circumstances the :tate En-
gilneer should permit the use of this water in Idaho. The water
esnnot be used in Wyomingj 1t was purchased by the appellant)
its use (as 1z hereinafter pointed out) will not have the

-81=
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effect of interforing with the beauty of the two lakes invelved.
The appellant dees not questioen the reasonadle requirements of
other water users having storage and secondary rights. (Tr.
8-9). The protestant ¢ontends that the dams are & bad thing
(2r, 67) and yot propeses to continue to use them. (Tr. 68).
This is en unreasonsble position and should not be considered.
The protestant makes no showing of eny detriment te it which
might result from the granting of the spplications of Utsh-
Ideho Sugar Company. The evidense shoms that there i» snough
water from the reserveirs for all appropriaters, including the
appellant. (Tr. 48).

(f) Applisations to saneel ov relinguish.

The appellant asked for nothing under this head which
_ the State Engineer should not have been willing to grent upen re-
quest. The appellant wishes to mske clear, howsver, that it dess
not seek cancellstion but desires merely teo relinquish any righte .
which it may have in the fellowing permits without objestiom teo
saneellation to that extent. )

The applications invelved under this heading are as
fellows: P=16190, 4838 :nl. and the emsess of ITVO-H snd 37VTI-R
mﬂl'ﬁ»ﬁnomnh‘.’nnﬂﬂf-*t-
pending.

(g) Ihe contention of the protestant that it purchased
lands and water righte without knowledge of the sppellsnt's slalms
is withous merit.

The position of the protestant umdsr this contentien 18
made ¢lear by its witness Winger, Mr, Winger testified that the
protestant bought the varicus lands under thess reservelrs,
"believing that we were buying ell of the water rights appurte-

f 4
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ant therete, including storage rights,” (Tr. p. 68); and again
the same witness sald with reference to the position of his
prineipal that "they felt that they were buying all water
appurtenant to that land,” (Tr. 68),

It is clear that the "nake RKiver Land Company did get
all water rights, including storage rights, appurtsnant to its
lands and was not misled or damiged by any fallure on Lts part
to aseertsin the existing water rights of the appellant. In
other words, the protestant got all of the water righta it exe
pected to get and has no csuss for complaint on eny ground at
this time. The appellant does not questlon the rizht of the
protestant to satisfy 1ts reasonable requirements under its
purchased rights. (Transeript pp. 8-%).

8. TE:X EXISTENCE OR NON-EXISTRNCL OF AN bXECUTIVE
ORDER OF WITHDRAWAL O 4 SPECIAL PLRMIT PROM TUL FONLST SERVICE
HAS NO BEARTHG UPON THE MATTERS INVOLVLD HERE AT THIS TIME,

All thet the protestanse have to say with reference to
an exocutive order of withdrawal or & special use permit from
the Forest Serviece is immaterial in this proceeding, The
State Engineer grants permits without referemss to any rights
or easements which must be obtained in comnection with the build-
ing ef irrigation or impounding works. Even 1f the prestice
of the State Engineer were, as we do not undsretand it to be,
that the granting of water rights would be made conditiomal upon
the obtaining of such rights of way or sasements, the question
would still not be material here. If the applications here
pending are grantsd 1t will then be the concern of the appellant
to make proper applications te the Forest Servics for the nseded
m.t--'ou—i-. There is no reason to belisve at this
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time that sush rights of way or sasements will not be granted imn
view of the faet, as we have pointed out, and will point out in
more detall hereinafter, that the rights sought by the appellant
here will not have the effeet of interfering with the beauty of
the lakes involved. ¥We do not believe that protestants are justi-
fled in assersing that the Ferest Service will not grant the nes-
essary rights of way or sasemsntas and certalnly the State Engineer
at this time has no right to assume so. Ses, Denver Power & Irri-
gation Co. V. Denver & H. 0. Co., 69 Pas. 568, 5T0, holding that
condemmation prossedings will not be affected Ly fast that sase~
ment for a resserveir in a forest has not been ocbtained. We be-
lieve the Ferest Service is responsive to the needs and require-
ments of all ouwr eitisens and that it will readily see that the
desired rights of way ani sasemsnts will not be detrimental to the
beauty of the country or to any other citisens. The fact that the
General Land 0ffiee refused the request for righta of way and sase-
ments on the very much enlarged seale contemplated b the original
spplications has no apparent bearing on what the needs of the appel-
lant will be under the amended applications. Ome of the reasens
of the appellant in asking the amendments is to make 1ts demands
eonsistent with the preservation of the besuty of the two lakes
i{nvolved, and we cannot believe that this attitude aof the appel-
lant will not receive faverable consideration by the Forest Ser-
vice. The applicant must pursue the rights in some order by
succession. If it went first te the Interlior Department that De-
partment might with greater reasen say the applicant had no water
right and could thereferse not bée grantsd an easemsnt in the forest.

3, TH: QUESTION WHETHER STORAGE RIGHTS UNDER EXIST-
IND CERTIPICATES OF APPROPRIATION HAVE BEEN LINITED 70 USE ON
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ANY PARTICULAR LANDS IS NOT MATERIAL AT THIS TIMNE.

This issus was raised by the protestants with reference
te Certificates 3487-R and 3561-R. There is nothing within the
four corners of these decuments which imports any such restriction.
Noreover, as pointed ocut above, these sertificates have only a
very indirect bearing upon this centroversy and it is not imper-
tant at this time to determine whether the storage rights adjud.
icated under the pergits referred to were limited to any particu-
lar lands or not. Certainly any rights of the appellant under the
sertificates referred to have not been adjudicated with reference
to their plases of use and.if and when their rights are adjudicate
od those questions will arise, but such questions need not and
should not be determined at this time,

4. THE QUESTION WHETHER THL NUMBER OF ACRE PEET ADJUe
DICATED IN CONNECTION WITE EXISTING CERTIFICATES OF APPROPHIATION
HA® THE EPFECT OF EXCLUDING Tik APPELLANT FROM PARTICIPATION UNDER
SUCH APPROPATATIONS IS LIKEWISE IMMATERIAL SO FAR AS THIS CONTRO-
VERSY I8 CONCERNED,

This 1ssus was alse raised by the protestanta and refers
to the rights under Permits 3487-R and 3661-R. The argument is
that the mmber of asre feet adjudicated indicates an intention
en the part of the Board to adjudicate all the water to secondary
permittses under whom appellant claimed no righte, HNe evidence
was offered in suppert of that contention. The great disparity
between the allotments to the settlers, and the storage astually
existing, at least in the case of Two Osean, should in itself be
sufficient to refute it. Besides, the assigmments frem the ranch-
ors to Osgood contain reservations in favor of assignors which

'
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definitely establish that their participation, while preferred,
should not exhsust the total storage in nermal seasons. The ranche
ea other than Thompson, should not be denied thelr reascnadble re-
quirements. Appellant will not oppose such an arrangement, elther
under sn interim working agreement or in any apprepriate pro-
ceeding. The present proceeding would hardly seem to be a proper
one in which to allet er re-allet storage waters previocusly ad- '
judicated by the Board of Centrol.

6, PERNITS NUMBERS 3770-R AND 3771-R HAVE NOT BEKEN
TERMIRATED OR VOIDED,

¥e have already pointed ocut that under the contract
between the State Ingimeer and the Osgood Land and Live 3tesk
Company these permits are subjest to cansellation upon their sur-
render by the permittees. JNeo such surrender has ever been made
and the permits have never been terminated or voided. They are
st1l1l in existence for proper disposition, and we respectfully
submit that under the showing here made the applications for amend-
ment of the original permits to ascord with the actual construct-
ion of impounding works within the time limited should be granted
at this time, This would have the double effest of disposing eof
the original permits on the very much enlarged basis and giving
the appellant a record title te the storage righta as limited
by the impounding works sctuslly constructed,

6. THE APPRLLANT I& NTITLHD TO THz AMKNDMLNTS BY REASON
OF ITS PURCHASL OF THESE WATER RIGHTS, UNDER TH:L CIRCUMETANCES INe
VOLVED, AND IEE ULSE OF THE WATENS THERKUNDLE.

¥e have already pointed out that the water lnvelved in
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this controversy constitutes the 5000 aere feet which the appellant
purchased from the Osgeod Land and Live Stock Cempany. The pur=
chase price of all of the properties invelved in the transastion
was very large, that is seven hundred thousand dollars. (kx. 8,
iXe 19, pp. 130-132). The sctual portion of the consideration
allogable to the 5000 acre feet of water referred to has not been
fixed and cannot be stated, but stored water in the amount of 5000
acre feet for use on sush a projeect as wae purchased by the Utahe
Idaho “ugar Company is obviously valuable, and the evidence showed
its importance and necessity. (7r. 28, 31, 38). The appellant
pald for this right and assumed that it would be delivered, Lvente
ually it found thut fta title was involved, and in attempting teo
straighten it out discovered that its applications made for that
purpose were the subjeet of protest, not by other water users in
the State of Wyoming but by representatives of the Snake River Land
Company and by the Hational Park Serviece, Vith commendable franke
ness the protestants have indicated that their protests are based
upon the assumed, and we belleve erronecus ground, that the grant-
ing of the applications here will have the effect of detraeting
from the beauty of the lakes involved. We submit that the appellant
i1s entitled to the amendments sought. At the risk of repetition
we r.pogt the zZrounds for this assertion: The appellant pald for
the rights; the impounding works wers constructed within the time
limit by the assignee orf the permittes and his suceessor in inter-
est; the water has, in all good faith, been applied to beneficial
uses for many years; the appellant is honestly endeavering to quiet
its titlej the appellant 1s anxious to cooperate in the desires

of the protestants and not to interfere with the besuty of the lakes
involved; and finally, as we submit, the granting of the applica-
tions here will not mar the beauty of the lakea, nor san the water
involved be used in Wyoming. as to the sood faith of the appel-
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lant in using the water, see [ransoript 36, 37, 41, 48-49, rx. 16,
In thie connection it should be borte in minéd thut the 'tate ~n-

gineer was on tle yround and gssentec to the enlargement construc-
tion \Ir. 49); that & representative c¢c” the ¥Forest Zervice pet the
stakes for the reconstruction work done in 1¥2H, (Tr. 28, 37) and
(ixa 17) that there 1s no evidence of ob jection to the use of the

water Dy the slate water officluwls until 1935,

Te Tl PP .LLANT Hi' FOaMAL TRANYFUYS Or sLL OF THE

ALANHTS OF 03Q0UD LedU ANU LIVL ETOCK COMPANY Ho 1N IRVQLV. D.

48 has already been pointed out the appellant has
formal traunafers Ly assignment and quit-clalm deeds of all of the
rights of Jmgood Land and Live Stock Company, Loth the Idaho and
#yoxing corporations, herein involved. rhese transfers cover all
af the rights of Osgood Land and Llve Stock Company under Permits
3T70-it, 3T71-R, 3487-i and 3861-K und all other water rights here-
in involved, ineludin: all interest and estate o Usgood Land and
Live itock Company in and to Two Ucean Lake Hemervolir and Emma
¥atilda Lake H{sservoir.

8. TH. ONANTING J. Tli APPLICATION YILL MOT [LED TO
Lireadl Tiio PURPOL. 07 1B CNAX: AIV R LAND COUMPANY T PRECLAVE

THL SCLNIC PLATURET aRU BLaULY 0: THO OCLAN ANL LMUA ¥ATTLDA

The real ground for protest ig that the effect of the
grenting of ths applications will be to mar the beauty of tre Two
Ocsan and imma Metilds Lakes. The protest of the Natlonal Park
“ervica states the fexr that the granting of the applications

may result in the bullding of very large reservolrs on the basis
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of \ie original spplications 3TVO-R and 3TVA-R. If eppellant
has falled to meke 1% purpese clear wp to this peint, we new
wish to state wnequivocally that the appellant sesks enly to
quiet Lt S141e to rights under JTVO-R and STV1-R So the extent
that impounding works now exist, snd have sxisted for mamy years,
and to relinquish any rights in addition therete, and we believe
that 1te applieations for amendments, sancellations and relinguiah-
mnts se stats. Clearly that 1s their effest and thet 1 Whe pw
poss of the appellant.

™o ovidence shows that the height of the lmpounding werks
sorrespends with the natural high water marks of the lakes (Tr, 80),
and it seems impossidle that thers can be any cententiom under
thess eircumstanses that the existence of thess rights and the
impeunding works thereunder ean in any substantial way mar the
besuty of the laiws invelved, In fact we submit that on the sene
trary, advantages arise from the existense of these impounding
works and the use of these lakes in the mamner contemplated and
in which they have astuslly besn used. In other werds, the effest
of these impounding works and the uss of the water under these
rights 1s o hold the wader in the lakes and let 1t out gradually
in & msmer which dees not mar or digturd the deauty of the
lakes by evosien or otherwise. (Ex, 19, p. 1). The diversion
works are very benign in aypearanse and cculd be easily made
almest, if not sbeclutely, uncbservable. (Exs. 7, 8).

Purthermere, the appellant 1s entirely in accerd with
the viows of the protestants in the matter end Is as enxious
as the protestamts tu preserve the beauty of these lakes and

‘ the rights of all others invelved.

1 And in any event we balieve that the cemplaint of the
Smalke Hiver Land Company under this hesding is immaterial and
should not be sonsidered.

Exhibits 13 and 14 clearly indicate that the beauty of
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these lakes !z not being marred. It should be remenbered that
the applisations do not contemplate any changes in existing condi-
tions.

9. THL DECISION OF TH.L STAT: LNGINEER I© EARON. OUS AND
I NOT JUSTIFIEL BY TH: - VIDLNCE ANL CANNOT 3 FOLLOWED,

We respeetfully dissgres with the contsntion of the State
Engineer that the agreosment of May 2, 1921, between the thon State
Engineer and Osgood Land and Live ftock vompany 1s subject to the
interpretation he gives 1t under the circumstances hers invelved.
The condition for caneellation upon refusal of United States Oen-
eral Land Offies to zrant necessary rishts of way had roference
to the very much enlarged reservoirs then contemplated. That it
has ne practieal or actual application to the reserveirs contem=
plated by the amended applications involved in this Proceeding 1la
evident on the faect of the matter, and thie interpretation has
been fully recognized by the acquissense of succeeding “tate Lne
glneers. The cancellation provision provides for the surrender and
delivery of the permits to the : tate Rnsinear “or caneellation
and thls has never been done or sousht by any Ytate LZngineer ex-
cept by the order of the “tate “niineer in this procesding. The
“tate agineer huid not cancelled the existing permits prior to
the r1ling of theze applicsticns and ls not entitled to do ao
after the showing of the applicant in titis proceeding,

The State Lngineer makes an unjustified assumption to the
effesct that the appellant cannot obtalm rights of way to bulld er
maintaln the necessary storage works, which is entirely outside
of the record. )

The State Engineer's nuuwu'cm that Permit No. 3771 Res.
upon the mma Matilda Reservolir 1: canceled by the malling of a

/
=30=
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notice of forfeiture is contrary to law, The statute to which
the 5tate Engineer refers (Sec. 122-400) provides that default

by the holder of the permit in completing the conatruction within
the time specified shall woerk a forfelture of the water right
involved; provided, that the Stats Engineer shall give notice by
registeored meil at least threse months before default, The statute
does not provide that the giving of sush notice shall conatituts
8 cancellation of the certificate, but merely that such notice
shall be a prerequisite to cancellation. That this is so was
elearly recognized by the Legislature in 1937 bymmending the
section te provide by addi tional lanruage that "The State ‘Enginoor
mey upen such defsult cansel the permit,” Clearly the State
Engineer's argument thnt-tho glving of the notice in 1tself cean-
celed the permit is erronecus.

Furthermere, the statutory provision for limitation upon
the time of making proof of application to beneficial use, and for
forfeiture upon default, spplies only to a diteh permit, and there=-
foere does not apply to a reserveir storage permit., =S=uch a limita-
tion 1f veluntarily asserted by the State Engineer can not be ef-
fective as the busis of a forfeiture, particularly where the water
user is actually asserting his rights.

'Bl'll Court has frequently recognised the rule that doubts
witkh respect to forfeituree of water rights should be resclved im
faver of the water user,

Van Tassell v, Cheyenne, 49 Wyo. 333, 350.

Ramgay v. Gottsehe, Bl ¥yo. 516, 529,

Horse Creek Distriet v, Linceln Land Co., B& Wyo. 320, 340.

Campbell v. ¥yoming Development Co., 55 Wyo. 347, 404,

In the Horse Creek cuse the (eourt indicated ths specific
application of the principle to the forfeliture of water permits
by its approval of a case in which a FPederal Court 80 applied the

-31-
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rule.
¥e quote frem the Court's declsion in lorse Creek Distriet

¥, Lincoln Land Compeny at page 340, as follows:

*¥e are also inclined to the view that befare the for-
felture of vested water rights provided for by Seetion 122-
421 should be construed to bde operative, thers should be a
formal declaration thereof procured by some one c¢lothed by
law with proper sutherity te invoke 1it,

"The declsions clted below relative to analogous stat-
utes are in ocur Jjudgment of persuasive welght,

"¥here sn Aet of Congress (rarch 3, 1891) directed,

“"iThat 1f section of sald canal or diteh shall not
be completed wi five years after the locatlon of sald
section the rights herein granted shall be forfeited as
to any unccmpleted sestion ol sald canal, diteh, or
ressrvoir, to the extent that the swmwe 1s not completed
at the date of the forfeiture,'

1t was ruled by the court in United -tates v, %hitney, 178
Fed, 563, that:

"'This requirement being in the nature of a condition
subsequent, the rule undoudb is that fallure to com=
Ply ﬂuu-{th does not operate ipso facto to divest the
grantees of the title and relnvest the grantor therewith,
but that to be sffestual, the default must be followed
with a declaration of forfelture by some competent au-
thority, and, the grant here being of a public nature,
such declaration can be made only by an act of Congress,
or in an appropriate judielal proceeding., United ctates
v. De Repentigny, 5 Wall. 211, 267-268, 18 L. Ed. 627;
Schulenberg v, Farriman, 21 ¥Wall. ¢4, 62-64, 22 L. -d. 581;
Farnswerth v. kinnesota, ete. Ry., 92 U.3, 40, 86-68,

23 L. ¥d., 5303 MeMiecken v. United “tates, 97 U, ¢, 204,
218, 24 L. bd. 947; Bybee v. Oregon, ste., Ky., 139 U. 8.
883, 674-877, 11 Sup. Ct, 641, 35 L. Fd. ios; te Louls,
ete. Ky. V. MoGee, 115 U. 5. 469, 472-475, 6 Sup. Ct. 123,
29 L. d. 446; Railroad Co. v. Mingus, 165 U. S. 413,
436-434, 17 up. Ct. 348, 41 L. 5d. T90.'

"Orf similar purport 1s the case of :Spokane & Britiah
Columbis Railway Co. v. ¥ashington & Orest Northern Aall-
way Co., 219 U. 5. 166, 31 =. Ct, 182, 55 L, Ed, 156,

In the course of its opinion filed tharein the court said:

®"!The leading case le Schulenberg v, Narriman, 21
“all., 44, 22 L. Bd. 581. In that case there was an ect
of Congress making a grant of lands, conditioned that
all lands remaining unscld after ten years should revert
to the United States. It was thers held that notwlthst.nd-
ing this cendition, no one could take advantage of its
nonperformanse except the grantor or his heirs, or the
successors of the grantor, 1f the grant proceeded from an
artificial person, and that unless such perscns asserted

By
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rpose ¢ whom-

islative pu to open the door to any person

m'ur to undsrteke proceedings to procure a declaration
of shandomment. Those who are authorized to use thow .
rocedure set forth in .ections 122-422 teo m-m.b... ote
2911, inclusive, are only those whose rights would
taffected, "

The evidence is clear that the lmpounding works were
constructed long prior to the time limited, and there could bs ne
forfelture under any circumstunses upon that ground. In (inding
to the contrary the State Engineer wus clearly in error,

The argument of the ftate ingineer that rmms Katllda
neservolr had already been adjudicated for the storage of 1710
eublc feet, and that therefore the erection of a dam impounding
1340 acre feet could not constitute an enlargement, is nased

upon an erronesocus impression of the fasts. The evidence 1s that

the original storsge dam wus authorized for & helght of 3 feet,
and that the enlargement dam was “ctuslly constructed to a height
of ¢ feet. The evidence also is that the lake f11lsd in with
sidt. The works now impound 1340 aere feet, which is the

amount the smended applieation calls for. It ls tkus clear that
the actual construetion did constitute an enlargement, anc there
is no reasen why the amended application should not be made to
sorrsspond with the asctual existing storage capaeity, particular-
1y when &0 do se tends to protect ths scenisc features of the lake.
The upplicent does not question the original storage rights and
seeks only the surplus after those rights are satigfied.

10. TE. DLCITION OF T BOAWD OF GONTHOL IS BA®LD EXe
CLUSIVELY UPON TiL JROUND TFAT TH. STATE EMOINELR AND THL CTATE
BOAAD OF CONTHOL Afi: PROHIBITLD FHOM SRANTING TE. APPLICATIOKS
UNDER CHAPTEX 1285, SEZIION LAFS OF WYOKING, 1989, AND IHIS CONe
CLUSION IS ERRONEOUS,

3
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The Censtitution of Wwyoming provides that "the deard of
Centrol, to be campesed of the State knginser and Superintendents
of Water Ulvialons ® @ & ghall, under sush regulations as may be
prescridbed by law, have the supervision of the waters of the Stats
and of their appropriation, distributicn and diversion. Its
decislons to be subjeet to review by the Courts of the “tate.”
(article 8, “ection 2).

s leglslature has now provided that "Nens of the waters
of Wycuing shall ever be appropriated while within the atate for
use outside the State's boundaries exsept pursuant to a petltion
to ths Legislature and an sct by the legislature peraitting amy
sueh diversion specifically dessribed as such. The Jtate inginesr,
Beard of Contrel, ftate Plaming and Water Congervation Board, and
any other officers agents, agencles, or employess of the state
are prehibited from granting permits for any such appropriatien eor
development of the state's watsrs while within the state's bound=-
aries, in whele or in part, ror use outslde the state. iny such
grants, exscept in pursuance of the provislons of this sestlon ahall
be null and void,” (Seasion Laws, 1939, Chapter 125, Section 1),

fhus it will be sesn that tha Constitution azpeocifically
delegates to the Doard of Contrel, cowposed of the "tate Ingineer
and the Superintendents of the %ater IMvisions, the supervision ef
the waters of the state and their appropriation, distrivution amd
diversion; and the Legislature has attempted in 1939 to take from
the const:tutional board the power to supsrvise the appropriatiem,
diptridution and diversion of certaln waters of the state, that
1s those which are to be used ocutsicde of the state.

The waters invelved in thi: litigation arc clearly "waters
of the state” contemplated by the above constitutional proviziem,
and the Legislature recognises this by referring to them as “waters
of Wyoming”.

b
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The Leglslature apparently seeks to aveid ths clear effeet
of the constitutional mandate by impliedly distinguistiing Letween
waters of the state which are to be used within the state and
waters mhich are te be used without the state. This is a dis-
tinctlion which the eonstitutiunal provision does not stats, and
which 1t clearly does not contemplate. There would be as mmech
resson for the Legislature to mttempt to take from the Zoard ef
Contrel similar power with reference to waters of the state which
are to be used 1n a specified ecounty of the state.

The 1939 legislation is a plain attempt on the part of
the legislature to seise powers which the Constltution has plased
slseuhere, that 12 in the Board of Control.

there 1# nothiny in this eontention which ls inconaistent
with the helding of our Suprems Court in _ immens v, Remsbottem.
51 wyoming 419, to the effect that the constitutlonal provisian
has not vested the Board of Control with exclusive jurisdictlon
of actions to determine the prlority of watar rights, bLut that
there 1s consurrent jurisdiction for that purpose in the courts.
In fuct the attion of the 193¢ legislature ls directly contrary
to this holding, bDesause such action attempts to place exclusive
jurisdiction in the Leglslature, and to the extent involved, te
take such jurisdiction from the Doard of Cemtrol.

- It i# true that the conatltutional provision referred te
provices that the supervislon of the Board of Control shall be
undsr such regulatiens as may be prescribed by law. This clearly
refers to such regulations as may be conslstent wiih the powers
directly sranted to the State Board of Control, and does not glive
the hgilhmnr, under tho gulse of regulation, the power te
wsurp the very suthority granted to the Soard by the Lonstitution.

The L-sifhnn'o seems to have recognised the futility
of providing that none of the waters of the state san ever be




00-00-0000: in the supreme court: state of wyoming; no. 2208 in the matter of the appeal of the utah sugar company, page 37cont

appropristed for use outside of the statej and has resorted te
an equal futility, that is the attempt to take the power of sup=
ervislon over appropriation, distribution and diversion from the
gonstitutional wthority and give 1t to 1tself.

Assuming for the sake of argument, but not admitting,
that the Legislature might, eonsistently with the Constitutiom,
have provided thaet the Doard of Contrel should not approve the
appropriation, dlatridution and diversiom of water for use out-
a!.d.o the State, until the Legislature had been given the spportun=
1ty to approve or disepprove & petition for suech use cutside the
tate, 1t 18 clear that this is not what the Legislature did or
intended. )

Purthermore, the leglslation makes no attempt to provide
for pending spplications, or vested rlylti; and may not be intere
preted to mean that sush applications should be denled and the
rizghts of the appellsnt terminated prior to an adequate opportun~
ity by the sppellant to make the required petition to the leglala=
ture.

The application here invelved for permission to use in
the State of Idaho has been presented in due course, first to the
State Ingineer, as required by statute, and by appeal te the State
Beard of Control, whieh hed the entire matler, including the ques-
tion of use in the State of ldahe belore it,

The very least that the ceurt could order, under the eir-
cumstances, was that the application should not be denied upon the
basis af the 193V legislation wntil the appellant had had smple
epportunity to present to the State Leglslature a petition for
use of the water outside of the State.

It 1s exceedingly doubtful whether the £tate of Wyeming
san deny the right to store water in this state and use same em
an interstate stresm in Idaho, where no detriment to ths State of
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mummn-m-mnubommnduznq

event,

11, THE STORED WATER INVOLVED HAS BEEN APPROPRIATED AND
APPLIED 70 BENEFICIAL USE IN ACCONDANCE WITH RS TABLISNLD PRYRCIPLES
AND PROCEDURE.

The right to the use of water by prior appropriation and
application to bemeficial usse is teo thoroughly rooted in the law
of Wyoming to require diseussion.

In this case the storege rights invelved were appropriate
od by the comstruction of the nesessary impeunding works which have
been maintained for memy years by the applicant. Shertly after
the eonstrustien of the impounding works the water was asctually
applied to bensficial use and has been applisd ever sinse to ths
extent the applicant has been permitted Lo use it.

The rule that, since the adoptiem of the Constitution of
Yyoming, water can be appropriated enly in accerdance with the pre-
codure established by the Constitution is thoroughly recognized
and not questioned by us.

It is our sentention, however, that the rules of prosed-
ure thus establighed and amplirfied by legislation have been fol-
lowed in this instence.

It 1a trus that final precf af application to beneficlal
use has never besn meds, but there is nothing in the law whieh
prevents this being done at this time, so far as it may De nes-
essary to do so, under the pecullar fasts of this case, and the
appellant has the right to make sush preof.

It 1s alse trus that the impounding werks constructed by
the applicant were neot uu-l.y. as extenaive as the permits provided,
There is nothing in the law of this State, however, which prohibits
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this, and under general prinsiples of applicable water law the fast
of apprepriation and application teo benefiecial use must be recog-
nised and approved. This is particularly se whire there is no as=-
sertion of adverse water rights, as 1s the fast in this sase at bar.

18, SINCE THESE STORAGL AIGHTS HAVE BskN ACQUIRED BY
APPROPRIATION AND APPLIGATION T0 BLNEFICIAL USE CONSISTENTLY WITH
THL LAWS OF WYOMING, AND THE WATEA CANNOT BE USED IN WYOMING BUT
1S BENEPICIALLY USED IN IDANO, THE HIGETS OF THE APPLICANT CANNOT
BE DENIED WITHOUT VIOLATING PHE CONSTITUTION OF WYOMING AND THE
CONSTITUTION OF TEXE UNITED STATES,

The autherities on this subjest ave not extensive, but
the gensrsl principles involved, and sush expressions of the Suprems
Couwrt of the United States as exist, indicate that the rights of
the applicant cannot be denied.

Nr. Justice Helmea, speaking for the Court in Pean V.
Nerris, 881 V. S. 485, 488, sald, with referemce to water arising
in ome state and flewing by stream ints another, where the rights
of users in the bwe states were invelved, as faellowe:

"Se kmow no reason to deubt, and we assume, that, subjest
%o sush rignts as the lewer State might be desided by this
court to have, and teo vested private rights, 1f any, pro-
teated u.c—-unu..thsuucrunmmmx
mn’-ormsmcmnlhnn-ldmlnt
State. Xansas v, Colersds, 808 U. 8. 46, 93-06, Therefors,
subjest to the same cations, we assume that the con-
currence of the laws of Nemtana with those of Wyeming is
nscessary to create easements, or such vate rights and

elder States we believe that it alwvays was assumed, in the
abgence ct);nmﬂ- to the centrary, that the States were
um-‘uzmm.mnmm.— ts teo
nmmmamtunmso-uu red
from within., Mamnville Co. V. Worsester, 138 lMas sts,
89. Thayer v, Breoka, 17 Chie, 489, Slack v. Yaleett,
3 Masem, 508, 618. ¢tillman v, Whits Reck Manuf. Co., 3
Yoodb. & M. 538. Mumdle v. Delsware & Raritsn Canal Co.,

[
-3
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1 wall, Jr, 875, 14 Hew, 80, Foot v, Edwards, I 3latehf.
510. See Wooster v, Oreat Falls Mamuf. Co., 39 Mains, 846,
263. Armendias v, “tillman, 54 Texas, 8233 sState v. Lord,
16 N, M, 367, Howard v, Iuomu, ’5 M—- '.ol T83.
There is even strenger reasen for the same assumptiom here,
Nentana be pr d to be intent en suleide, and there
are as many if not mere cases in which it would lose as there
are in whieh it would galn, 1f it inveked a trial of strength
with ite neighbers. In wis very instance, as has been said,
the Biy Horn, after 1t has recelved the waters of Sage Creek,
flows bask into that Stats. But this is the lsast considera-
tien, The do¢trine of apprepriation has prevailed in these
regions probably from the firet mement that thay knev of any
law, sand has continmued since they became territory of the
Uni States. It was resognised by the statutes of the
United States, while Montans and Wyoming were such territory,
nev. Stat., | | B339, 8340, p. 489, Ast of kareh 3, 1877, e.
107, 19 ttat. 377, and 1s recognised by beth =tates now,
Before the state hu- were drawm of course the prineciple
prevalled between the lands that were destined to be thus
artifieially divided, Indeed, Merris had made his sppre-
priation before either tate wap admitted to the Union. The
only reascnable presumption is that the States upon their
insorporation sentinued the system that had prevailed there-
tofore, and made no changes other than th rily
implied or expressed. See Willey v. Decker, 11 Wyoming, 496;
Smith v, Demmiff, 24 Montana, 20,

"It follows from what we have seld that it 1s umnecessary
to consider wvhat limits there may be to the powers of an
upper State, 1f it should seek te do all that it eeuld. The

upon which such limits would stand are referred te
in iiockey Land & Cattle Co. v. Miller & Lux, 218 U, =, 2858,
26l. %0 it is umecessary to consider shether mNorris 1s
net protected by the Constitutionj for it seems superflucus te
fall bask upon the citadsl until some attack drives him te
that retreat. Other matters adverted to in argument, se far
as net dispossed of by what we have sald, have been dealt
with suffisiently in twe courts. It is eneugh here to say
that we are satisfied with their discussion and confine eur
own to the only matter that warranted & certiorari or suggest-
od questions that might be grave.”

In Welland v, Pigneer Irrigation Ce., 280 U, °. 498, 502,
the Puprems Court of the mited “tates, sp-o-k!.ng threugh Justiee

Clarke, sald:

"As to the merit: of the case, In the dipsussiom of the
Jurisdictional question it has been sufficiently develeped
that the essential contreversy Lere invelved is whether
prierity of appropriatien of water, from the part of an
interstate stream in Celerade, for beneficlal use on lands inm
¥obraska, inte which State the stream in a state of nature

flowe, gives riority of right over later apprepriation
also made in C ade from the same stream, but for use in
that tState,

I
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"Beth of the lowsr courts held that the presence of the
state line did net affest the superiority of right and an-
joined the Colerade state officials from treating the ap-

in the distribution of water otherwise than it weuld
Calerade and 411 ihe Lands Lrrigated thererrem were Ln that
State.”

It is sufficiently clear frem these expressions that the ,
Suprems Ceurt of the United States will pretect the rights of water
weers in one State in the use of water of an lnterstate stream as
against claims ariaing in another State whsre the claimant has
been denled dus prosess of lav,

In the case at bar the applicant has assertsd an existing
elaim to water gained consistently with the laws of Wyominz. The
applicant's evidense supperts 1ta clalm and there i3 no substantial
evidence to the contrary. The applicant'’s svidence shows that the
water invelved 18 not needed and therefore sannet be benefielally
used in the State of ¥yoming, but that the water 1s being benefi-
alally used and 1s nmeeded by the applicant in the :tate of ldahe.
There is no evidence to the centrary em this peint, and it has
not been csantended at eny peint of the pressedings that this water
san be used in the State of ¥yoming, Under these circumstances
there ean be ne basls for the denial of appellant's applications,
exsept arbitrary refusal, and such denial deprives the applicant
of its property without due presess of law, and denies Lo it the
equal protection of the laws, contrary to the Gonstitution of the
United States and the Censt!tution of the Ztate of Wyoming. ‘

Wyoming undeubtedly has no jurisdietion to adjudlcate
sater righte in Idsho, It may, therefers, Bs doubtful whether
the applicatioms for sesondary permits filed by the appellant
serve any prastieal or useful purpose. The only point in-
velved 1s permissiom by the State of Wyoming to use this water

in Idsho, te the extemt the State of Wyeming has power te grant

By
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or withheld such permission, and perhaps permission to use the ereeks
and river invelved within the State of Wyoming as & right of way

for delivery. As just stated, 1t 1s our epiniemn that the “tate of
Wyeming has no power te withheld such permission under the cireum~
stances of this case. The statutes of this State permit very broad
rights in the storing ard dispoaition of stored water. This Court
has recently recognised this fast. Scherek v, Nichels, et al,

85 Wye., 4, 19,

13, THE RECENT Caf: OF SCHERCK V, NICHOLS STAYES
IMPORTANT PRINCTPLES APPLICABLE TO THIS CASE.

This Court has resently decided the case of Seherek V.
Hichels, 55 ¥Wyo. 4. In that case the Court states, or restates,
the fellewing principles or propesiticns of law applisable to the
asquisition of the right te use water by appropriatien and benefi-
sial use.

1. A water right may be initiated on land not ocwned
by the apprepriater.

2. Steps leading up to the appropristion of water may
be taken by one who acta as a velunteer for the ultimate user,

3. Water may, in thie state, be impounded by any one
who 1s nelther the owner or in pesssssion of any land.

4., The owner of the reserveir may sell, lease, trensfer
and usé sucsh water in such mammer and upen such lands as the ewmer
may desire. Sectlon 182-1808, W.R.3. 1931.

8. Ome may divert snd impound water, under spplication te,
and permit by, the State Imglneer, for the ultimate use of another.

6. In the case of storage water it 12 not required to be
attached to any land,

7, Apprepriations by ene for the use of another should

[
=f e
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be recognized unless some special reasons of public pelicy to
the sontrary exist.

8. Tt is the public pelicy of this astate that its waters
should be put to the highsat poasible use.

\i.‘ ¥o ons should be sble to geot cantrol of saters for
mere future spesulative profit or advantage.

10, The State Lngineer flaes the time within which the
appropriation must be completed for this purpose.

1l. A ¢laim to water need not be personal ln the sense
that no one else can reap the benefit eof 1lt,

12, Our statute gpeems to lay the main stress on the
beneficiaul use, and in the case of irrigation by direct flew frem
the stream, on the plase of use. Other elements seem to be of more
or less secondary impertance, emsept, of ceurse, that the prior
applicant and permittes who is diligent otherwise, has the prior
right.

In the cuse at bar the appellant has acquired storage
water and put it to beneficlal use in a mamner in svery respest
congistent with principles above stated and it is now entitled to
make {ts record title, and then prosesd to obtain ita easements
from the Interiar Department.

The appellant asguired sterage rights by purchase fer a
valuable considerstion., Z2uch starage rights had been perfested
wp to the polnt of fimal preef by the construstion of impounding
works and the maintenanece thereef, and the applicatiaon and use of
the water ever a periocd of ysars to a beneficiel purpose, Permits
wunder which the impounding works were construsted remained in existe

s
=48~
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ence and no attempt to cancel them was @ver mads prilor Lo the com=
mensement of this proseeding.

The appellant in this proceeding has sought in effest
permiazion to make finel proof or formal record of lts storage
rght and 0 adtaln wlatever permisasion may be necessary to use
the water in ldaho.

There hws besen no assertion of ny adverse wwter right
which 18 not fully recoznised by the appellant,

%1thou! any srowling that wie rights of any water user
in the state of fyoming, or the interests of the Stute of Vyo-
ming Ltself, will be adversely affected, the ' tate Lnyineer hus
ercitrarily refused to srunt the uwpplicautions of the appellant.

ithe principsl ground of refusal advanced by lhe “tate
inglneer 18 that the permits were granted subject to conditiona
and e condlitions have falled.

dsre is no reasonable basis tor the conclusion that
the conditions asserted have any application to tie permits as
they were actually avaliled of in the conatruction of smaller lm-
pounding works then were originally contempluted., If such con=-
ditions are cousiderwd applicsble they are diseriminatory and
invalid. 1n any event, the concitions themselves required that
the permits should be surrendsred for cancellation and caneeled.
There is no claim that the permits wers sver surrendsred or can-
seled. They camnot now be canceled in the fase of the claims
astually asserted and the stowing made by the & pellant. To
do so would involve a forfeiture, which will not be permitted
under the cireumstanses of this case,

e dsnial of the appellant's application under the
circumstences shown constitutes & denlal of due precess of law,

and denies te the appellant the equal protestiom of the laws,
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in vielation of the Constitution of the United :tates and tte Cone

stitution of the State of Yyoming.
The appellant'’s application should be granted in re-
versal of the previous orders and Jjudgments,

Hospeotfully submitted,

Qtte 1, MeCutcheen

Atterneys for Applicant and
" Appellant,

-y
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State of «yoming.
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iespondent ,

UTil=-IDAHO SUGAR COMPANY,
spplicant and ippellant.

ABSTRAGT

This is an application by Utah-Idaho Sugar tompany for an
amended pﬁit to construet the ITwu Ucsun heservoir in the bed of
Two Oceun Lake, having u high water line area of 630 aeres and an
availatle capacity of 3040 more feet. (H. 15-18). It is in faet
an application to aménd a previous permit, No. 5770-i.

! Vi a -
ate from Two Oesan Keservoir,
This is an application by UtaheIdaho Sugar Company for
quthority to divert amd appropriate water from Two Ocean Heservolr

«le
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o the Osgood tract im Township 3 North, Range 37 .ast, bBolse B. & M,
for the irrigation of 5680.35 aeres, with a capasity at the headgate
of 2.5 oubie feet per second. (H. 19-22). It i: in faot an appli-
eation for a seeomdary permit made in connection with the foragoing
application for an amendment of permit No. 3770=k.

P to U t the
This is an application by Utah-Idaho Sugar Company for am
anended permit to sonstruct a reservolr ir the bed of Zmme atilda
Lake having a high water line area of 904.2 aeres and »n availe
able cepacity of 1340 aere feet, (i, 23-28). It is in frot an ape
plication to amend a previous permit, Ko. 3771-N.

A ti or Jeco, P to div &
. at SEerve

Tnis is an application by Uteh-Idaho Sugar Gompany for
authority to divert and appropriate water from Emme Matilds Heser
Yolr to the Usgood tract in lownsiip 3 Nortn, cange 37 sast, solse
be & ke for the irrigation of $5880.3b aeres, viti a capasity at
the headgate of ome eubic foot per seocond. { He 27-393). It is
in faet an qpplio-tion for a seeondary permit made in connection

with amended pernit Ko, 3771=x.

Ho, 3770~k and o, 3771-R,

This is an application for permit to t.ve s certain quan=
81ty of water from the State of .yominy into the 3tate of Idaho for
application to bemeficlal use upon lands in bonneville vounty,
Idaho, which water iz appropristed under Permits Nos, 3770=K and
3771-k and Seeondary Permits Nos. 3770=R and 3771-K. (R. 30).
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tion of inal P ts 7
Ng. 377)-k, No. PACAPO and No. 4858 Eal.

This is an application by Utah-Idaho Sugar Lompany for
cancellation of the above nuzbered original permits. ( K. 51). Its
actual purpose is to relimquish the rights of appellant in excess of what
appellant seeks here. (TT. 4, 8, 9). Permit No. 16190 wes to lﬂlﬁﬂ."

a ditel or canal kmown am 1Twin keservoir Supply Camal 3.6 miles

lomg, with e carrying capaecity of 496.64 cubic feet per second from
Paeiflc ireek. Permit lo. 4232 was for the enlargement of the Twim
Reservoir Cupply Canal to & carrying capacity of 500 cubic feet per

second,

Erotest of Smake Kiver Land vempany.
ahlle tLis protest is rauther lengthy, it is believed that

§ts sulsturce oen be adequately abstracted for the purposes of this

appeel as followus:

1.Pro§ut to application for use of water im Idahc under
3487=it, (Protestant sssumes erronecusly that the anplication is for
use umder this right.)

Protest agalnst this applicationis upon the following grounds:
(a) The applicant has no special use permit from the rorest Service:
(b) the storage right was limited to use on the lands for whieh
applicaiion was madej (e) the 512 zere feet appropriated is sufficlent

only for the .yoging ranches.

2. To zpplication for use of water in Idahio under To. 35661=i,
(Protestant assur. s erronecusly tial the anplieation is for use under

this right.)

Protest against this applicotion is upon the following grounds:
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(a) The applicant has no speclal use permit from the rorest servieej
(b) The storege right was limited to use on the lands for which ap=
plication has been made; (e¢) The applicant has no surplus over the
1710 agre feet of storage reserved for the Wyorming ranches.

8. To applieations for :mendment of Permits 3770=R and 3771
R, and applications for use of water thereunder by Secondary rermit
and speoial permit in Idaho; to eapplicetion te cancel Permit No.
16190 to construct Iwim xeservoir Supply Canal, and Permit ko, 4232
for emlargement thereof.

The protest against the foregoing spplications is upon
the following grounds: (a) The permits sere conditioned upon the
granting of easementse for the reservoirs and supply ditches by the
United States Genersl Land uffice, vhich conditiom has failed mnd
the permits heve no sterding anéd are wholly void; (b) the applicamt
can have gained no right by preseription ard was not misleds (1)
the dyoming /ln' does not permit water riszhts to be gained bty pre-
seription, (2) the -ugar vompany has rveraged in use from 1920 to
1934 less thanfifty ner cent, of the 500UC acre feet claimed,
(S) the Ltate :ngineer's reeord s o s that the apolicant®s vensor

had no title,

4, Ueneral “rotest,

The protestant states the following additional grounds of
proteat: 9(a) The applicant .as no legal right or interest in any
existing permit sought to be amended; (b) the applicant has no
permit to use the water outside of syoming; (e) the lands sought
to be used for diverting and 1lmpounding works have been withdrawn
from entry; (d) the gruhtin. of the application will tend to_defeat
the purpose of the tnake siver Land iompany to preserve the scemie
features of Two Ocean and Emms Matilda Lakes. (R. 38=51).
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The Netional Park Serviee inm its protest states mo grounds
in addition to those stated in the protest of “make kiver lLand Com=-
pany. (R. 52-61). ‘This party was in effeet ruled out of the pro=-
eseding at the hearing before the State Engineer und has made no
subsequent appsarance.

Beeision of the state ingineer.

A hearing was held before the .tate Englnser on Jume 1,

1988, and he made his decision in tho form of a writtem "Opiniom

and Urder" dated Ueoember 3; 1938, thereafter endorsed upon the
applications rejeoting all of the applications amd ¢cnneelling Fermits
3770 hes, .. 3771 hes.,l8190 and 4232 =nl., snd the Secondary Fermits
under 3770 kes. and 3771 kes.

After making a "statement” the State kngineer gives his ¢pimion
as follows: (a) Permits Nes., 3770 kes., 3771 nes,, 16190 and 4232 Enl.
were granted, subject to cancellation for non=tocmplianee with the terms
of tho agreement of May =, 1921 with the Jtate -ngineer, vhich made
the granting of the pemmit conditionsl uwpon the granting or refusal
of the negessary r{gbtu of way by the Uenersl Land Office. Upom refusal
of the rights of way Lhe agreement became volc, and the permits issued
under “tz teras, together with the secomdary permits should be cammled.
To zront tie sesondary and special permits, when the applicant does
not have, -md cannot obtuin the rights of wey for storage works, would be
detrimental to the public interest as encouraging trespass and ereating
umnecessary difficulties in the administration of water. (b) Ly the
terms of Permit 3771 sec. flunl construction was to be eompleted by
Uesember 1, 1924; failure to complete constituted a forfeiture upeam
giving the notice by registered m:il required by the statute. (¢) The
rights under Permit 3561 Hes. acquired before Pernit 3771 ies., was
gramnted, had been adjudicated in the capaeity of 1710 acre feet.

‘The present amendment contemplates a total capacity of omly 1340
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asre feet. Henoce as no construetion resulting in the enlargement
of smme Matilda xeservoir was ever done, there now exists a de-

fault, (k. 62-87).

Appeal.
This i3 a netice of appeal t0 the State Hoard of vomtrol
dirested to Johm D. uinm, State sngineer, appealing from his de-
cision as to all of the matters covered by his opinion. (R. 68-89).

Stipulation.

This is a stipulation that the matter may be submitted teo
the Board of vontrol uponh the resord made and briefs filed before
the State snginesr, and that either party ahall have the right to
argue the case arally b.fore the poard, or if it prefers, to file an
additional btrief. (R. 70).

Xipdings and Urder

This eonstitutes the rindings and order of the .tate
Board of vemtrol,

‘the board first makes findings with refercn¢e to the pro-
ceecdings, lnocluding the hearing before the roard.

Tho board then denies the applieatiomns, the only reason
stated being as follows: "That the action of the State Snglneer
in rejeeting sai¢ applications is hereby sustained for the reasom
that the State kngineer and the utate moard of vontrol are now
pronibited under Chapter 125, -ession Laws of dyoming, 1939, from
granting permits for any appropriation or development of the state's
waters while withim the State's doumdarics, in whole or in part for
use outside the State.” (R. 72).

Hotige of appeal

This is the statutery notice ef appeal frem the board of
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Cemtrol to the Distriet Court. It is direeted to the protestants.
(R.6).

Eresipe for Clexi's Notice of ippeal
This is the statutory presipe direeted to the tlerk of
the Distriet Court of Teton County, (R.7).

Slexk's Notlce of ippead.

This i{s the statubory notice required by the Clerk of
the District Gourt to which an appeal is taken from the Board of
Centrol in sueh weter matters. It notifies the Seerstary of the
State Board of Control that an appeal has deen perfected im the
Distriet Court of Teton Coumty, wyoming, from the order of the
Board of Comtrol above referred to, and requests the preparatioa,
eertification and transmission to sush Clerk of a transeript of the
proceedings, imoluding the evidence, (R. 73=74).

Asknowledgment of Serviee.
This is an acknowledgment of service of the vlerk's Notlee
of ippeal by attorneys for the Snake iiiver Land Company. (K. 10).

Undertaking.

This is the statutery umdertaking required of the appellant
fn an eppeal to the District Court rrom the State Loard of lonmtrol.
(R.11 and 12).

Retision.

This is a petition on appeal filed by UtaheIdaho Sugar

Company, appellant, in the Distriact Court of Tetom vounty, syoning,

T
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stating thet the order and determination of the Beard of Control
i1s not sustained by sufficient evidenee and 1s contrary to the
evidense, and that such order and determimation ls comtrary to law.
(R, 75=78).

SUBLOng
This is swmons direeted to the Sheriff of Tetem County,

Wyoming, by the Clerk aof the ivistriet Ueurt of that County, eom~
manding bhim to notify Snake Hiver Land Company of the appeal. (R. 77)

Desurrex
This is a demurrer by onaké Hiver Land Company to the petie
tion on appeal of Utah-Ideho Sugar Company, om the ground that it
does not state sufficient faets to constitute a camse of actliom.
(R 98).

Angwer.

This is an answer by .nake iiver Land Company to the
petition of Utah=Idaho Suger Company on appeal and 1o in formand
effest a general denlal. (R. 79-80).

Angwex of State Poard of Control.
This ig the answer of the Jtate Board of Control to the
petition on mppeel of the Utaheldaho Sugar Compamy and is in form
and effeet & general denmlal. (ke 81-82).

Stipwlation.

This is a stipulation by tre parties that the appesl in
the Distriect Court may be sutmitted on the record filed, each
party to have the privilege of filing a written brief and to maks
oral argument at the hearing, and to file such reply brief as mey
be desired within a time fixed by the Court. (R, 83-88).
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Cextifieate.

This is the Certificate of Zarl Lleyd, -Deputy state Engineer

and Ex-Officlo Cegretary of the Jtate Board of Comtrol, to the reeord
on -ppeal from such Lourd, (K. 86-89).

Judzment wnd Decree.

This is the judgmert and decree of the Listriet vourt dated
Deoenber 19,1940. The Court first recites the proceesdings at the
time of hearing and them recites its judgment in the following lane
guage: "That the decision of the Jtate Hoard of Comtral be, and the
same is, hereby confirmed, exeepting hewever, the reason thereim
stated.” (R. 90-91).

Hotlge of ippeal

This is a notice by Utah«Idanho Jugar Compeny to protestants
and opposingparties of its intemtiom to appeal to the Supreme Court
of Wyeaming from the whole of the judgment and deeree of the Uistriet
Court, snd shows serviece om the \ttorney Uensral and attorneys feor
Spake hiver Land Company. (R. 9%).

Specifications of kyror.

These are the specifications of error filed by Utah-Idahe
Sugar Company ir commeetion with the app.-al to the “wpreme Court, stat-
ing as error the following: The Judgment of the Listriet Court
is not sustained by sufficient evidensce, and is contrary to law,
Zagh of the applications imvolved should have been granted under
the evidense m: the applicable law and they were im effeet denied.
.ervice upon the Attornay Ueneral and attormeys for Smeke kiver Land
Company, protestant, 1s shown. (K, 93=B4).
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Sextifisate.

This i1s a ¢ertificate of K., N. Moody, Ulerk of the uvistriet
Court of Tetom Ueumty, as to the record and transeript of evidenes
from the Uistrict Gourt of Teton County., (R. 1l=4).

Zxanserist of Testimemy.

1. s vit

Ashby D, neyle.

The statements in my affidavit, Exhibit 1, are true éxeept
for ome thing, that umm-n.un",um—m-uw-
ments of the permmits referred to.

Exhibit 2 purports to be a contract of Osgood Land and Live
Stoeck Company for eertain water rights and is the same as appears
on page 130 of the Report, Exhidit 19. (Tr. 7).

I have been familiar with the purehase of th. Osgood trast
sinee its imeeption and have been familiar with the matters at
Juckson liole sinee the summer of 1933.

The Utah=Idahe Sugar Compamy is willing to relimquish its
entire interest in Permit No. 16190 and Permit No. 4232 Enl. These
permits cover the supply diteh and its enlargement.

It is ready to relinquish its rights in Permits Nos. 3770-k
and 3971-X to the extent of the excess applied for above the present
impounding capacity of the dams, with the qualifieations I have
stated to Mr, lioffatt and Mr, Fabiam, who represent the Snake kKiver
Land Company, that we would enter into a working agresmsnt, in the
event the State Engineer approved our applicatiocns, by which the
MeKinstry place might receive its reacomable requirements from iwe
Ogean Reservoir and the Loziel, Smell and Markham ranches might
reseive their (Tr. 8)peascnable requirements from Mmma-iatilda, not
exoseding in the case of Twe Geean, the first foot of storage water,

«10=
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and in the case of Zmma-Matildae the rirst two feet of storage, pro-
vided the irrigation requirements should rum that nigh. That offer
was not aeeepted and is still open.

It 1s my recollestion that this matter was called to my
attention in 1933 either by reeeivins = copy of & proposed compast
between ldaho and .yomlug fron ir. Johannesen, or it may have beem
in connsetion with a comference with kr. ealley upem his return
Ifrom Cheyehne wiere he had Lnap.ottod certain records in the State
Lngineer®'s Orfrice.

At that time I did three things. Over a course of « few
weeks I was present ut two or three interviews with rorest officials
at Ogdem, with Lr. _calley, and I visited Jacwson iiole, viewing
both lakes, and prepared u form of application wiloh I hoped might
meet our rejuirements. I also visited Cheyenne where I interviewed
Mr. burritt, them state ingineer. (ir. 9).

I was in Ogden in .ugust; In Juekson :ole on Labor vay =
all within alxty days' time.

A8 tc why the applicant had mot taken aetion to perfeet
these rights before trat tire, we had hed uninterrupted enjoyment
of the water =nd it had mot occurred tc uny ome teo perfest the paper
rights. )

In the course of one of my conferences « it} Mr. Lurritt
he indicated thet some quaiifled cerson should investigate the faets
and file u full report for the bemerii of tie _ngineer's office. He
asked, apd I told him, thst kr. .lbert would be accaptable. I had
met ir. alberv im the fall of 1934. Uhe report wes made one and a
balf er two years later. (Ir. 10).

vhen Hr. .lbert vaz empleyed im 1933 it 1s correect t. say
that ne was employed as a wyoming quulfied englneer, whom Mr,
Burritt, the State Engineer, had indicsted was satisfactory to him.
Our own engineer did field¢ work.

-1l
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and in the case of Emma-Matilda the first two feet of storage, pro-
vided the irrigation requiremests should rum that high. That offer
was not ageepted and is still opem.

It is my recollestion that this matter was ealled to my
attention in 1932 either by reeeiving a ccpy of a proposed compast
between ldaho and yoming frow ir. Johanmesen, or it may have beem
in connedtion with o oonfersmce with lMr. Sealley upem his return
from Cheyeame where he had 1np§otod certain records im the State
ingineex's 0ffice.

At that time I did three things., Over a course of a few
woeks I was present at two or three interviews with rYorest officials
at Ogdem, with Mlr, Lcalley, and I visited Jacison ligle, viewing
both lakes, and prepared u form of applicationm wiich I heoped might
meet our requirements. I also visited Cheyenme where I interviewed
Mr. Burritt, then itate znglneer. (ir. 9).

I was in Ogden in iugust; In Jueksen iiole on Laber Lay =
all within asixty days' time.

AS to why the applicant had mot taken aetion to perfeet
these rights beforc that time, we had had uninterrupted enjoyment
of the weter =nd it had not occurred tc any one to perfe¢t the paper
rights.

In the course of one of my conferences with Mr. rurritt
he indicated thet some qualified person should investigate the facts
and file u full report for the benerit of the lngineer's office. e
asked, and I told him, that kr. slberi would be acomptable. I had
met Mr, aAlbert in the fall of 1934, ‘‘he report was made one and @
balf or two years later. (Ir. 10).

When Mr., ~lbert vas employed in 1933 it is correet to may
that he was employed as a Wyoming qualified engineer, whom Mr.
Burritt, the State m, hed indicated was satisfastory to him.
Our own engineer did field work.

alle
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There were tliree smployments of Mr. .dbtert, twe by uas and
one by Mr. Surritt. The £ rst in 1933 was in t;onmaucn v {th the
pplicetion mentioned :nd wes very lirited, The second was by !ir.
urritt. Mr. Albert was a represemtative of the state nglueer's
office. I engaged him to prepare the asplications which are befors
the .nzineer for hearing today. {(ir. 1l1).

Cross- xardnation.

The applicant based its rights upon the agresment at page
81 of EZxhibit 2 until it got assignments - quit-oclaim deeds, from
the Usgoad Land and livestook vompany of (yoming, and 1ts last
qualified directors and from Johamneses and from Osgood Land and
Livesw ok Company, an Idaho corporatiom.

I would say the Utah-Idahe usar Company quelified in
.yoming late im 1933,

Hes_ireci.
1 would say that the HOUC ucre feet of water referred to
in tle contpact had referencs to water in mmaeiatilda and Two Joean
Likes, 7The dams were im place and tiat was un sxisting right, which
was under contemplatioR of the applicaat. (7w 12).

K, 3. b .

I am & licensed engineer and land surveyor in \.yoming.
I was a lleensed surveyor in "33 and a licensed englineer in '35.

I nade some investigation of tne matter omn hearing in 1933
and 1935.

1 went to Jaokson !ole in Ogtober 1935 und inspected the
two lakes.

I 4id this upom eall from ur. purritt and an officlal of
UtaheIdnho Sugar Uompamy, with the umderstanding with Mr. Burritt
that the Lsugsar Compamy should be charged.

wlBa
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I met Mr, Hodg®® at Loren and he Lad hie survey notes
whiech (Tr. 13) ineluded a traverse of both the high and low water
lines of each of the reserveirs, and we looked at the headgates and
various construstion features of the lekes at that tims.

In 1956 1 went over the Usgood traet in Idahe and I also
went through the wuger Lempenay's flive in salt Lake City.

1 went over the wmtire records in the state ingineer's
offise im Cheyemne, Rhe records in the .alt Lake City office of the
Vtah-Idaho ugar vompany, and ffom the inspeetion on the ground amd
of the Osgood tPuet I prepared a reperts for the State :ngineer of
dyoming, explaining the emtire situution from my rirst imnspectiom
ap %o the date of the repert.

That 1s the report om rile nere. 'The fuots stated tl ereim
are sorrect so far 48 I was able to aseertain and the report was
prepared by me.

In conmeetion with the report (ir. 1l4) I prepared am
application ror the cameellation of all the permits whiech had beem
assigned by the Usgood Land and Livestock Cempamy of ./yomins, re-
presenting u’ excess of the water setuslly impounded in the two
reservoirs, with tie request that tle date of priority be preserved
for all of those .ermits wiici were not uetuully und wholly cane
celed, Inm udditlon I asked for anmended permits for Nlos. 3770=K
and 3771={, and in additiom I asked for seccmdary perciis to apply
the water from Lhose reservoirs upem the Osgood truct im Idano.
4nd in additicon I asked Ior a apesiasl pernit from thc .tate :ngineer
to teke the water scross the stute line fram - yormin: into Ida':0e

I prepared the applicutions herein involved. (ir. 15).

che blue prints filed with the: were actuully prepuared
by ir. nobert nodges, Utah-Idaho _ugar Company enginesr, tut I
ehecked his notes rouwghly on the ground snd aypervised the prepara=
tion of the traecings in 21z office in “alt Lake vity and dietated
the certificate on the tracings of the reservoirs. The peper marked

-13=
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"Map to accompamy amended upplication for the construetion of iwe
Ogean and !mmme-latilda neservoirs, :eton vounty, Jyoing,” V. ing
my csrtificate, 1s ome of the mups towhich I have referred, It is a
print from e traeing prepared by Mr. rodgers from the survey -f
the lakes.

It shows tie ligh and low water areas of both Two Ucean
and ~mma-dMatilda Lakes w.nd tue outlet works, amd oross seetiom aad
profile of the impounding works. It 1s _xhibvit B,

Exhivit 4 18 thoe so-called Usgood traest, approximately
80 miles from Idaheo mi-, Idanos (Tre 36). That is one of the
mups I have tulked about to be used in connection with the secaondary
epplieations.

Zxhibit 5 shows the drainage ares in the vicinity of Twe
Ocean und .mmn satilda Lakes, Lhe oreek conneeting that lake sith
Paeific Creek .ind Paoific Creek emptyimg imto tle Smake ldver.
I ocopled that from a map which ar engineer prepared im Idao. I
did ROt mske the actusl survey myself. I would say that it is
aubmtiull} correct.

Bxhibit 6 constitutes lnform:tion from the UtaheIdahe
Sugar Company offices as to the tot.l area of aeres irrigated, the
number of acres dry, number (! aeres of waste land in the Cagood
traet. It alic gives the eapacity of eact pumping plant, the
number of pumps, 1lLc horsepoier of ec6h pump, when installed, a
1ist of water rights owned oT L0 be used on the tract,togetler with
the dates of priority, and various operuting =nd minfonmo expenses
in comnestion #ith the traet. ‘(he churt wa: prepared by lr. Hodgers
and I got u copy of it from the Utah-Idaho jugar Company rile im
connection with the seeondary permits and filled it in the offies of
the Statc Lngineer,

Lxhibit ¥ is a pleture of the outlet and headgate on “mma-
liatilda Lake, It wes cne of the pletures flled im conneetion with
this report. It correetly shows the headgate as I observed it im

=l
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Qstober, 1953. .

Exhibit 8 is 2 pleture showing the water eoming over the
spillway et ITwe Osean Luim. The lcke wus mot full at the time. ‘ihe
noté on the back says it was tuken im July., I was there im Ootobder.
The outlet works and headgates are correct as observed, but the
water was not spiliing over et that time.

xhibit 9 13 tle ploture of Two Oceam Lake Looking north
from the heudgate. (Tr. 18).

Exhibit 10 135 a close-up view of the outlet and headgate
of Laman-iatilda Lake,

Exnibit 1)1 was taken from the top of the outlet works
at Two Oceam Lake as eonstrusted /ith a road across so that venisles
eould have uecess to tho morth side of the lake.

=xkibit 1. is a pleture of a beaver house on 'mms Mutilda
Lake.

Exhibit 1% is a pleture of 'Tso Ocean Lere, with the Tetom
hange in ihé beckground, taken from tie eust side of the lake,

Zxzhibit 14 is u pleture of Kmmm-datilda Laks, with the
Teton Range in the background, taken from the east side of the lake.

Zxhivit 15 418 = pleture of Two Ogesmn lLake looking south
toward the [eton Range.

ihese .re all plotozranhs filed by me in comnection with
ti. hearing, as I & .ve dessritad atove,

‘hey correctly s.0. coudition:z itk the exeeption of ‘Ttwo
Ogean Laie showing water coming over the snillway, I never saw
that. (ir. 19); '

A5 1 steted ln my report, the outlet works and headgates
added to the seenic effect very msterially. In my opinion they
enhance und do not affeet to disadvantage the seenic offeet. In
coms-latilda Lake the limes of high and low water are 5o ¢lose that
they have not sffeeted timder growth at all. In Two Oeean there

=18
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is approximately five feet, between the high and low elevation of the
water w hich has not as yet affeeted the timber growth muech, simee
the water is only there a short time in the spring and is drawn off
early ia the summer.

- There was Dot aay bare timber standing in 1933, There were
2o more dead t¥ees than there are in any forest.

My persemal opimiom is that the dams sahanee the bsauty of
both lakes. (Tr. 0.)

I am ramiliar oaly in a generel way with what applicatienm
can be made of this stered water in the State of Lyoming. My opimiom
is that all of the irrigable acres oould be very satisfactorily sup—
plied from water of the Pasifie Creek, which I have never seen 4ry
and whieh alweys hus a good flow, ‘The nake River aluays has enough
water im it for ell irrigable lands in Wyeming.

Uross-Exumination.

I made this report while in the employ of the State kngineer.
Preliminary to making the report I went over all of the records im beth
ayoming and Idube relative to the claim of the Utah=Ideho Sugsr Lompany
to Emmm-—siatilds 4nd ‘iwc Ocean Lakes, (Ir. 21).

I also made a study of Lhe OUsgood t@amot.

I would say that tnis report of comit..‘lens in lama-latilda
and iwo Ugean Lakes 1s pertiment to this hearing.

I made no examimation of the resords of Tetom County relative
to tpansfer of storage rights.

Hobert iedgers.
I am Hobert Rodgers and reside at hellimgham, iashingtom.
Iuwwu-ln'nh-mnwcw,uﬂmnbunfc
ninsteen years, going bask to 1919. (®w.32).

~16=




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 17cont

I have familiarity with Two Oscan and Emma-iiatilds
Lakes. I first sew them in 1928 and had not been there before that
time. In 1926 the extent of the impounding works at Dmm-Matilda,
a8 I recall, was the same as shown in that pieture. <that is the ex=
tent of the impounding works et Emmu-Matilde were the sume as they
are at the present tine.

The dam at Iwo Osean was & dirt dam with a wooden headgate.

At that time five feet of water were stored at Iwo Ueean.
In immeelatilda, as I recall, the dam was construoted so that flash
boards could be inserted in the gate and five or six feet of water
oould be stored. _

At that time I was a eivil engineer and I am a surveyor amd
engineer licensed in the State of Utah and have been for twenty-three
years, during whie: time I have been employed by the applicant (Tr.
283) exeept the last two years when I moved to <ashingten,

As to my educational qualifiecations, I had high sehool and
two years of college.

I made the traeimgs about wileh Mr., Albert nas baen salking.
(Mr. Moffatt stated at this point that he @id mot question the blue
prints in any way).

1 had been on the stream on which these reservoirs are
located since 1926 until 19356. I have been in Jackson Hole pro-
bably on an average of three times a year during that tlue.

AB to the extent to which I visited these reservoirs, ia
1026 I set cut the stakes and made the ecross mestioms by whish these
reservcirs were coastrueted. I was also there in person onee or
twiee in 1928 Auring construction. 3Sefore 1928 I was there only in
1938.

My trips along the river during these times were morely
vacation trips. (Tr. 24).

As an engineer I made observations of the styeans. As to
the sorege in these lakes, it is my opinion that there would be
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enough direet flow for all arees in .iyoming.

Ibe stored water was used on the Cagood traet ia Idahe. The
water uwas measured at the outlet of tlie reservoirs as it was reguested,
and resord kept of 1%, and the Utah- Idaho Sugar Company vas givea
eredit for 1it, .

I believe that ir, Uarkhur soasured the water at the resere
voirs at one tirme. The measurement at the reservoirs thenselves
was done by employees of the Suger Cormpany. (Tr. 25) I belleve these
empleyees reported to the Swperintendent at the dam at lorem and he
reported to the nater Master in Idaho ralls. I was familiar with the
prastise rrom 193C to 1932.

This stored water is important to the Utah-Idshe lSugsr
Ca- pany for use on its Osgood trcet. In explanation of this- as
to tre chsracter of the direet flow on the Osgood trauet = in seasons
of shortage tlLey have ome right of 100 seecond feet, whieh we in
Idahe considered st the time to be a flood right.

Cross—oxamination.

There is not sufficlent direet flow of water to taie care
of all water due the Osgood trast. I do not kmow any appropriaters
of dater thers. (ir. 36).

I believe ir. LeXinstry neasured the water as it was drawm
out of the reservoirs for a number of years-until 1925. 4fter 1028
Roy Lemier made tne observations, I think = I believe until 1930,
Then Mr. uill made them for same time, '

I belleve tho orlsinai setilers construeted the original
works on the two lakes. 1 was mot tnere uatil 19826,

‘he works I have te:ztified to, I balieve, woere reconstrusted
the follosing year, or asome other year. (Tr. 27). I understamd
that the works I saw im 1936 were not the original works.

I staked out the eomstruction of the dam om iwo Oceam
Lake in 1928 and it was construsted thereafter. The grade stake
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4as set for that purpese by the Forest Superviscr.

I am familior with Permit No. 3487 and c ame acroas it in
this offies. (Tr. 28).

I believe lNr. ¢rendall deducted a certail amount of water
for water that was lost in transit from the Ieservoirs to the poimt
where it was taken in Idahe. I did net sey that a like amount of
water was taken from the river in Idaho as was released from the
Teservoirs.

himn N, crandall.

I sm Lymm Crandall and am employed as iater Master om
the Smake niver im Idahe. (Tr. 29). I am =lso Deputy commissioner
of Heelamation and uvistricot Engineer for the United States ueologliocal
Survey. I have beem such since the spring of 1930, My employment
has been continuwous and I still hold those positions.

l.!‘tl'ﬂ.lg te the protest of Spake Miver Land Company, pertice
ularly page 17, the tables there set out of water taken from the
Emme-diatilde and the Two Ccean Lakes are correst. They correspond
with the recerds whieh I have in my possession. These records were
made mnder my supervisiom in 19350. I can deseribe the method used
from 1930 to date. There are records in my offiee “rior to that time,
The Utah-Idahe Sugar Campany has employed the Superintendent at Jaekson
Hole (Tr. 30) to tike the figures of the reservolr waters when he is
not oceupled with his own work. He goes over once or twide a week and
regulates the dim from the reserveirs and 'phones tLhem to me
each week. The water is disehergec as it is needed, and the figures
are given to me by the Heservoir Superintemdemt as the water is dis-
charged from these lakes. <tThese figures as showm herc are based
on the quantities of water tranamitted to me by the Jackson Hole Keser-
veir Superintendent by telephons. Ko more water 1s discharged from the

reservoirs than the channels will carry,

«1P=




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 20cont

This water has been used sinee 19830 on the Ospood trast near
Idaho ralls, Idaho, where it is used for irrigation of alfalfa, graim,
potatoes and sugar beets as the principal orcps that are irrigated.

I am familiar with the Utah-Idaho Sugsr vorpeny direet flow
rights on Snake itiWer. <The prineipel right has « 1900 priority snd
is for 100 second feet per seeond of time. That is what is kmown as
a late right and is cut off as soon as the fleed watere stoup about
the first of July, and in dry seasons it is eut off prior to that
time, ‘

They have .bout 20 second feet which is prior to the rights
I have deseribed. Some of that earlier water wus to be delivered
to certain individuals and not to the Sugar vompany. ‘The total eap-
aeity of the pumping plant is 120 second feet. There is 20 feet of
rights prior to 1900 and 100 feet with priority of 1900, The 1900
priority is really a flood rircht as conditions amctuslly exist on the
river. '

sater taken from these reservoirs and useu on the Osgood
tract subsequent to 1934 are as follows: 1935, 4300 zere feet
1936, 3669 acre feet; 1937, 3653 acre fset.

Cross-_xarmination.

I have not got the figures segregzted n3 between iwo
Ocean id the otlier reservoir. . e na:ve reported the discharge
together WMt the Superintendent at Jackson Lake suya there have beem
a0 waters disoharged out of the ordinary in the laet. twe years.
The Superintendent®s mame is . P. =iil, loram, dyoming. He has
been there since 1932. kr. Karkham died in 1931, ‘These figures
were glven by lir. ill) sinece 1932,

Re-Diresct.
These figures are gross figures. i less of 7.20% was

charged. This is a standard figure. The water users on the Snake

=20
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River have agreed to the figure and it has been used by common agree-
meat for 3 mumber of years,

Ba 5o isaller.

I em D, i« Sealley und live at 3alt Lake City. I an em=
ployed as General Produstioa Juperintendent for the Utah=Idaho
Sugar Companmy. I heve been sc employed sinee 1829. (Tr. 358).

For thres years prior to that I was Idahe Manager ror Utab=Idaho
Sugar Company with headquarters at Idaho Falls. Prior to that I was
Assistant Fastery Superintemdeat for ten years dating baek to

1903, when I started to werk there. I Lave bdeen employed contine
wously by the applicant simee 1903, I bdecume Idaho Kaenager of

the Company in 1927.

Sinee 1927 I have been very well acguainted with the iwe
Ocean and sama-latilds reservoirs end I have been scmewiat familiar
with thex sinee 1921 whea I first visited the reservoirs.

At that time the dam at Iwo Usean Lake wae a dirt f1l1l
with a gooden headgate. The gapacity of that dm defore we re-
sonstructed it in 1938 was posaibly eight to tem ineles higher
than tke present dam. (Tr. 34).

is to Emme-latilda, itis the Bam as when it was purchased
by the Usgood Compamy, amd is the same mow as it was im 1931,

The title to the vhompson ranch on iacific uvreek clese to
the reservoirs passed through my name. There were sesondary adjud-
lcated reserveir rights. I Lave eonveyed title to tlat property
to the Jmake xiver Land Company. In making that sonveyanse the
water rights were reserved.

I was familiar with the Teeonstruction of the dam at iwe
Gooan Heservoir in 1928 as it was under my gsneral swpervisioa.
The Vtab~Idaho Jugar Companmy paid for that werk. I do not have
figures with me as to the expenditures on that dam and the mainte
Renes of it and other matters prier te 1988. (Tr. 35). Prier to
that time the Utah=ldaho Sugar uempany paid rfor the maintenance of

23~
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the dam from the time they took it over. %he same is true of Lmma-
Matilda.

In 1933 these water rights came to my attention rirst
througn Mr. Jm.tu&.nn-mmu.nc:“u
the state Engineer's office im Uheyemme and started to look imto
what I eould rind cut about thei. Mr. purritt was the State Zagin-
oar at t&.t time, I gathered what information I could and conveyed
it %0 our Coumsel. 2o my knowledge these rights had never been
questiened prior to 1933, In 1928 when we decided it was advishble
to recenstrust the wooden headgate and dirt dam it was necessary
for me to segure an appropriation for this work from the company
before we sould commenee, and we ®stablished the cost as nearly as
we could estimate it and Mr. 7allace, our vemeral sanager, gave
his suthority to go shead (ir. 36) with the conerets eonstruction.
We also got spproval of the Forest Service Supervisor at that time.
I do not think there was any one else to take the matter up with
bat the Forest Service. I had the rorest Service g ahead and set
the grede stake and had then set the type of construetiom. <o when
this came up/u 1933 it was a complete sugprise to me.

+hen this matter came up in 1935 and we began to investie
gate I made two trips to the meglonal office of the rorest -ervice
in ugdem to diseuss the matter, it that time I heard mo cbjeetiom
by the -sorest Serviee to the use that wus belng made of wese rights.

Prior to 1933 tha applicunt actually used the water frem
these reservoirs without objeetion from any one.

I know that the water was being used om the OBguod tract
at the time covered by kc. Crandall's statement, (ir, 37). I
believe the direet flow rights are 13C oubie faet with a priority of
1900. I have been the water cut off in the early part of July, and
I resall dry seasom, especially im 1934, when we were out off
from this water in the early part of Jume. Thls stored water in
Hmme Matilds is an important item to the applicant. It is extremely
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Amportant to the erops that are grown iam the upper Smake vallaey.
The two prinsipal orops are potatoes and sugar beets, It is im-
portant that they should be supplied with water. This stored water
is a necessary supply for the Utah-Idaho Sugar Cempany for the
iwrigation of the OUsgood tract.

The fuots stated im xnibit 16 are true. (TIr. 38). ixhie
bit 18 is the same as my affidavit that appears on page 127 of the
report (Exnibit 19).

Cross—examinstion.

I was told thet the impoumding werks I saw in 1921 were
sonstructed by the Osgood w in 1920.

In a general way the roconstruetion ia 1938 way under my
supervisien. 1wo men, both working with me, handled the detalls.
I had visited the State Engineer's office previcusly. I 414 not
get amy written permit from the Forest Servies to allow for the
eonstruction of these dams. I have never seen any written permits
from any omne to allow this work or w! ieh gave eonsent for the con=
struction., T do not remembper ever seeing any such perrits,

The Utah=Idaho Sugar Company ovwned the Thompson plaee and
I was their agent., At the time title was tramsferred the water
right wes reserved. BSubjeet to correction, that was in 1930 or
1931.

X don't know whether any recuest was made om the ilater
Commissioner of the State of {yomins tc release water from these
twe lakes.

Re-direct.
It was my understanding thet we were proceeding in ao=

cordanee with the law,.

(Colloquy bdetween kr, Moffatt and Mr. Loomis.)
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There is mo questiom that the Thompson deed comtains the

water reservation.

Re=Direct.

Ixhibit 17 is the affiduvit of kr, M. d. Chepman, whiel
is the sume as the arffidavit appearing at pege 123 of the report.
(Exnivit 19).

Bxhibit 18 is the affidavit of Wilford ¥, Canncn. It
appears at page 135 of tLe repert. (Ezhibit 19).

Ha G, Meiinstyy.

I en d. Co keilinstry and I reside at Demnver and have
resided there since 1928¢. Prior to 1926 I resided one year in
Caspcr and prior to that in Moran in Jacksom Loles, I wes a lie
censed surveyer at that ti.e, tnat is 1916 or 1917 to 1928 or
1929.

I am familiar with this Two Ooean and imms Matilda Laie
controversy. (ir. 42). I had a ramch which was logsted om the
strean belos Iwo Usean Luke, and I owned two feet of storage om
Two Ogsan Lake which was adjudicated later. 1Ihe application for
this permit was filed im 1918 by me. I owned a ohe=hulf interest
and :illiam ¢, ihompson cwned the other.

1 constructed the impounding works umder t:at permit
perscaally in the fall of 1918, Suoh Llmpounding works consisted
merely of a plank and gravel dam two feet ua,v-hhh wouléd store
two feet vertical oa the lake.

The following year I disposed of my right in tis reservoir
to Osgood Land and Livestoek Uompany. (Tr. 43).

I am familiar with the fast that the Osgood Company made
application for the enlargement of the reserveir.

After that permit was granted to the Osgoed Company I
know that additicBal impounding works were comstrusted at Iwe Osean
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Eeservoir im the summer of 1919. I aid this work under the instrue=
Sions of the Osgeed Cempamy and they pald for the werk.

1 am familiar with the rfaet thLat later om ihe Osgood
Company cisposed of its rights in the reservolr to the epplicant,
That waus approximmtely im the Lpring of 1980.

after that time some repalr vwork waa doneon the impounde
imng works. 1 did this work with mem they sent im. I did work of
that character for the applicant intermittently until 1926. 'The
UtabheIdaho Sugar vompeny pald for tiatl work. .

I would mot know whether . had any storage rights in
Emma-latilda Leke heservoir. (Tr. 44), I am fanilier oith the
impounding works comstructed there at tLe time that the works were
recemstructed at the Two Ucean reservolr. Heferring te pleiure
print marked "Exhibit 10" bearimg the notatlom "vam ut ‘mmaeiatilda
Lake® I have seen that dem. I bullt it., It was built in the
same ysar by the Osgood pecple. 7ihat would be ‘1n 1919. It was
all a part of thi same Job. I bullt that for the Usgood people
and they paid for it. <the rights of ilue Usgood Company on tiis
reservoir were conveyed to the applicamt prior te 192U, ~t the
same time the rigits om iwo Ccean were oonveyed. 7TLoy were all
conveyed in 1920, I did maimtenanse wocrk om this impouncing
works the same year I pat in the dam for Thompson and myself at
Twe Uoean Lake, Subsequent to 1920 I did no sueb repair .ork fer
the Utabeldaho Sugar Vompany. (ir. 45). I left the Jackson iole
country permanemtly im 1926. . was back jJust during the summer
of 1928 .

rrem 1920 to 1985 I had to dc with the measurine of wuter
for the Osgood Land and Livestock vompamy first, and later, after
1920, for the Utah-Idahe Sugar Vompany. I made my reports direetly
to lMr. Markham, Superintendent at koran. I would have a Very rough
idea of the amount of water measured during those years. Referring
%0 the table st page 17 of the Snake kiver Land uvompany's protest,
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I sould not swear to the ascurasy of the table Lut they are pretty
close.

The impoumdling capeeity #m limear feet above the low
water level im ‘wo Ocean keserveir of tLe impounding works 1
constructed im 1919 for th OUsgoou wompany was six feet., The dam
was @ight feet nigh, upproximately. 4o my knowledge, just wituim
«2 0f a r00t of six feet Or water Las beern sbred in the lake.

(%r. 46) ~bout five reet wus irmpounded¢ in average years, It would
vary. «hen I spoke of impounding six feet I was referring to a spee=
ial or uwnususl year.

48 to whether impoum@ing v urks were im plage during ail the
time I was faniliar with iwo Usesn Leservoir after 1919, at th. end
of that £irst yesar the rirst dam was wasled Oube LLe waler Was NoAs=
ured as it ~ent outs IL was repaired at the end of tiat year, to
the same capacity as the uam I constructed for tis UsBgood Lompany.
That dam eontinued to be there during all the other yeurs that I
was there.

aith reference to mme~Matilda Keservolr, t. e lmpounding
works there would impoumd four feet ~bove sxtreme low .Jater. The
reservolr has otanged im yeurs pist due to the waating im of silt
im the outlet and the work of Leaver. 4ihe work of beaver has put
the water back as hig. as we huve ever had it with asn artifiefal
dam. In 1925 these wurks ceulo, I believe, Lave been made to hold
four feet, the height (Tr. 47)or the dam.

My opinion, based upon my familiarity with the sireams
on which these reservoirs are loocated, and what I have heard as I
have sat zund Ristemed to these proceedings here, 1s, in view of
all the ocircumst nees, that there was just no land left down the
river that is not covered by water richts. .8 far as Jackson :ole
is concermed I would say tiat the water eculd not be used in the
State of Wyoming. I do mot know of any place below Jackson Hole
where it eould be used.
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During the years I was measuring water out of these
reservoirs, the Utaheldaho Sugar Lompeny was getting thor water
and uein. it at Idaho ralls on the Osgood projest. The secondary
appropristors were getting water too at that time from these
reservoirs = I, omn iwo Ocean and Losier, 9mell and #arkham on Smma=
Matilda. '

~l tle time I Luilt thase impounding works for the Oagoed
Land and Liwestock Compamy the “tate ingineer was ol the ground.
(Tr. 48). At that time he went over the entire projeet und looked
over the supply camal that was at that time contemplated and was
ecovered by Permit Ne. 16100. He looked over the territory below
the 1:kes and vent om down the river with the idea of locating the
lands that might posaibly be irrigated with this water, and im
eonclusion, he gave no definite assurmnce as to wkst he eould do
cxoept to express the cplmion tint it seemed to him to be in order
and th t th Englneer's office sould issue permits. He gave per-
mission to proceed with the buildinz of the reservoirs. He said
he could seeno reason why prellminary work could net be started.
The Osgood dam had beon started before he was there but mot com-
pleted. It was not completed until after he left.

Cross-ixaminatiol.

I sold water rizhts to the Usgooed Compamy in 1919 and sold
the 1und in 1918. Subsequently I Sold lamd to the Snate Liver Lamd
Cempany. (Tr. 49).

xzhitit "A" is toe abstraet I gave to the .nake Kiver
Band Company preparatory to selling my property.

Referring to -heet 8 of the abstraet sovering reservolr
No. 15185 for 1.96 second feet of water stored in Tuo Coeen Feser-
volr, Reservoir Certiricste No. 3487 with prierwity of May 9, 1918,
would say it is "somewhat modified" to the tize I made the deal
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wWith the Osgedd people. .@ reserved the water rights. I got
only one eertificate of agprepriation from the waters of Two Oceam
Lake, that is ondy one certifisate of apprepriatiem lssued by the
State Engineer. (Tr. 81). This is water I disposed of to the
Osgood land amd Livestogk Compuny in 1919.

. Referring to the original dewd [rom E‘-i. Co MoKinutry in
1828 Lo the Spuke River Land Compuny, Exhibit B, wl.icL bears the
sigaature of myself and wife, I was aware that it .c-mouvn.u water
rights appurtenamt to the land when I signed it.

There was no ilntentlon to convey amything to the Snake
River Land Compamy vhieh had already been conveyed tu Lhe Uagood
Land and Livestoek Coopeny.

At the time I seld the land to the USnoke River Laml Come
pany 1 dealt with Mr, :dlmer. ThLe eertificate «f appropri.tiom
referred to is a secondary appropristion an Two Ocean. (ire 53).

It indicates the amoumt of the appropriation as 1l.98 second feet.
IS does not )udlut.o the direet flow from the dtream, Lhere is
mothing there to in:icste any spprepriatien in aere feet, 'he only
appropriastion is in cubfe feet per second of time,

Re=lireet.

In comnection witi this secondary appropriution there uas
also s primary certiricate of appropriution eov-ring siorage, I
believe it was issue: to the Osgood Company. I bulieve that rhompsem
was out of it by that time, RHeferrine to the certifisate of eppreo=
priation of stored water, the certiricate was issued to me and tie
Qsgood Compamy. “he entry im the sbstraet with referense tn eortie
ficate of stored water is Umtry no. 2.

I =as not using the water the year I @#old the land, that
is in 1924. (Tr. 35). . .

{ixhibits 19 to 47 are offered in evidence, pages 58 to

89 inclusive.)
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Qtte JeOuteheon.

Exhibit 48 was prepured by me and I dtnessed tihe signatures,
whieh are those of J, L, Milmer and O, J, Johamnesen. I did not wite
ness the signature of . C, MeKinstry.

These mwen are the last statutery trustees of the corporatiom.

Referring to Exhibit 47, I prepared thet instrument and
it was executed in my presenee. The signatures ere those of L. A.
Hartert, i, T. Shamne, J. L. Milmer, Gecrge Erunt, #. L. Shattuck and
O, J, Johannesen. They are the former direstors of the ryoming corp=
oratiom of Osgood Land and Livestoek Compeny. I witnessed the signa-
tures and took the ackmowledgmentis.

Br. MoKinstry reelled.

Beferring to Exhibit 48, I signed thut instrument.

PROTSSTALTYE « ITHRSSES,
{The following Lxhibits were then intrccuced by kr. Hoffatt
in bekalf of the Protestant, Snake fiiver Land Compamy: “xhitits
o, b, E, ¥y G and H.)

I reside in Jaekson i0le, iyoming, end have lived tlere
for taentye=five years. I um scquainted wit: the two lokcs sere
referred t¢c and huv. been for twenty years, more or less. it the
present time I am employed as Hesldent agent of the 3peke kiver Land
Company, charged with supervisiom snd general care of its property
in Jackson Holes (Tr. 82). I um also President of the Jtate Came
amd rish Commission of «yoming.

I am femlliar with the Lozler, Snell, i.ckinstry «nd
Markham plaees. These were properties purchased by the Snake kiver

land Company.
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with reference to my position us an individusl resident
of Jackson !ole and as agent of the Snake itiver Lgm Company in
relation to tre peniing applications, I make the follo:ing statemaat
(Tr. 64)3

".:ipeunu principally as an inci.jdual resicert of that
ecuntry, I wsould like to impress upon the State ‘nglneer what we
feel 1s the best lnterests of the State of iyoming, and I believe
that under our statutes, should be brousht into ecomsideration in a
case of this kind. I have been more or less interested in this
question of the Zmma=iatilda and Two Ocean Lakes for a great many
years. I have appsared before various State Zagineers in protest
againsi tre withdrawal of those waters. I have .een a great deal
of correspondenee® from residents not only protesting this questiom
to the Jtate ingineer, but to the rorest Serviee and the Park Ser-
viee. I huve lcard it stated here tliat this water Lss been used for
meny years without amny protests of eny kind., I know that there have
been mafly and varied protests agaimst usimg trat water. I appnni
with Lr. Johannesen before State Ingineers as far back as 1980 er
*21, snd I iuve been more or less familiar «ith the situation ainece
that tie. I Lave tried to keep alreust of tLis tilng, and wy
principal interest wus the preservatiom of those tw: lakes. This
is & matter of record that I ask that as a eitizen that it be oare-
fully considered Ly the state Zngineer. That in 1918, by Presi-
dential “roclamation, withdrawal order was made [or t e protectiom
of eertain eountry im Tetem and Lincoln Veunly for the purpese of
adding ticse lsnds to tle Natlomal Parks Systeme. Thase lands were
principally government lancs but umder the proteetion of amother
Buresd. fThe earrying out of tiis Presidentis)] issus of withdrawal
orders thet mo comstructiom work be done on these lands, seemed
to work = hardship on the Mokinstry, Thompsen, Markham and Lezier
ranchers who were interested in obtaiming waters from these twe
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lakes for the irrigatien of their land, and through the Park Jerviee
and its efricials, and largely through kr. Albright, who was im
charge of the Fark Jervies, a modificatiom of that withdrauwal erder
was made in order that water might be obtaimed in a nedessary amount
t0 take care of these ramshes of wyoming residemts. 1 can readily
see that if im vielatiem of that withdrawal order, permission were
given by amotuer federsl bureau sxeeeding the nmodification, them
the Hational Park Servies for whom the withdrewal erder was made,
the Park Serviee would become & party im interest. As 1 say, every-
thing in the record points to the faet that only such water vas

to be stored as was nesessary for the irrigatiom of four Viyoming
r.nehes, and that was at various times defined as a low dam not

to exseed two feet on Emma-iatilda Lake, to impound 1710 aere feet
of water, and not to exeeed one foot on Two Oeean Lake to impound
Bl2 acre feet of water. 1hose permits were granted, reservolr per-
mits, and when the permits were granted, the land was tied in and

a deseription of the l.nd plesed on the reservoir permits. we

have always understood that reservoir water san be transferred

enly by doed in this state. Of course, in my capacity as Fur-
ehasing ~zent at ome time for the smake kiver Land Uempeny, it

was negessery for me 1o sSearel the records, which I earefully

did and found mo reeerd of deed of sssigmmemt im Teton “ounty. I
ean assure you that whem the Snake Kiver Land Compamy bought the
lands, they were not imformed that tiere was any reservatiom. They
felt that they were buying all water appurtenant to that land. How
this is the intemt not omly of the rederal govermment, but of the
State Sngineer as stated im the letters from the State Ingineer,
this limited the impoumfiing of water to & certain extent and as
derined by the State Emgimeer was one foot om ivwo Osean and twe
feet in Hmmn-Matilda, it made clear the kind of impounding works at

=31=
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that time-e that neeessarily had no legal basis, there was no right
for that, Over a course of years such impoumding works were built
and it was determined by scmeone thet five thousand feet could
be impoumded with the right impounding works, X fall to see
by what process anyome can obtain & regular title to that amcurt
of water, I am nuite confused witr this hearing, {ncsmmer as a
great desl of evidenee regarding lands in Ydaho or the Osgoo? Land
ana Pmt Compamy mnd their anplications which have been made
here for the cancellation of two permits emtitled 37P0=k and Z771eR
whiek purport to give them title or right to impounding water,
These permits, so far as I have been able to learn were naver
granted to anyone. They were sonditionel on the performance of a
eortain aet which was incapable of perfornanee and therefore those
permits decame mull and vold. I 4don't umderstand on Just what the
Utaheldaho .ugar Company base ticlr rizht to come in and request
of the State “nglneer ocancellation of tw. alresd> null and vold
reservolr permits, with the requast t'ut new pormits be lssued
in thelr stosﬁ witl the sameprierity that the null an! void
ones wouli have had, had they bee: gr -ted. This is confusing to
me. #0 naturally are intesrosted in our country and =re maturally
interested in its _proumtlon, and we 'awe felt zll alony that the
dans et those tw~ lakes ere - bad thirgy -nd not to tra2 interest
of the 3tate of .yo~ins, in-smnc’. as we can Tind no legal rigntm
for the transfer of those waters, and inarmmel 58 we oan Tind ne
resord wherelin a deed t- tlose waters or deeé tao any lsgsl waters
was flled im leton Uounty, or we ean find any piaco in the records
where tha State of Wyoninz bas been mnotified to uiimr water, or
where the Osgood Company renussted permission to remove wuter
aeross the tate line.

13, LOOMIZ: You are avare of the petition here now,

THE 1 TINESS5: Tes.
Neo request to the tate :ngineer has deen mude up to this date.
AS the representative of the Jnake siver Land Compeny, I made a
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search of the records; I foumd thuse resegvoir peruits, and di-
rect flow permits oR record in Tetom gounty and found them all

tied in witk the land, the land upoa which the waier is w0 be used,
and when we made the purchase of Ltheee lands we did .1t bal leving
that we were buying all of the water rights appurtepant thereto,
ineluding n-qmu rights. we were not informed to the contrary.

In feet, 1 believe at that time we looked up and found the sngineer
has required, before he adjudicated tiese rights, the showing of
sufficient evidenee of ti.e interest of tiese ranehmen in their
lands at that tige. I attempted asain, I telieve in 2938, to learm
whether or not any records were to be found im the conneetion mene
tioned. .8 you kbow, wé Omun purmit non-use of water on lands in
this state for a eertain period of time without it being subject

tc contest, and the nake kiver Land Compamy hud mever been givea
notiee of abandomment .r intention of abandonment of water rights,
an: before the wpiration of five years, I did attempt to nake irrdi-
gation oI our properties for the purpose of protesting the water
rirz s omn those lands, and I expeet to still do that on somes of
those lLands, -peaking as the President of tle 5State uvame .nd rish
“ormission, I was put oR the fire tie other night at a meeting

at home, 'ine construction of those dums Las praetically ruined

the fishing in t ose lskes. It used Lo be wonderful fisning. ihere
are a0 trout and at this time thev are filled with suckers and chug
almost above Shedr carrying eapecity, and they ure dying every
years. The trout used to come up ihe outlets to the likes to apawa
85 think thut the natives ecould throw thex out with pitehforks,

but nos they canmot get up, espeoially in Two Oceen .Lake, Our

risn vommissiomer, wio 18 quite a student of rish oulture, said
that it would cost about $40,000 now ti rid those two lakes of
subkers that are im there and then put them bask in shaps for trout,

I offer thut more =s a protest than us a statement.”




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 34cont

In most cases I searched the reesmds of Tetom Coumty Se
aseartaim whether these rive apprepristers had comveyed their waser
rights by deed. In the transfer of the original "hempson Uompany
1 umderstood at the time that the ghange was made by quit—slaim
deed, 48 to the other four no resord of transfer was to be found.
I even at th t time, or acme yeara #-o, ealled upem tie “tate Zl=
cineer to aseertaln whether he had :ny files, any record of trans-
fer, and Toumd he did not, I called upom the rorest Jerviee
and examined the free use pormits for the comstruction of these
dams, I found where eertain proofs had been made by the Usgoed
Land and “ivcstock Compamy, and «here the Thompson rench h:d beem
-1d to Mllmesr and Shane of Idaho ¥alls, filed om by free use pere
nit, but there was mo chanse made. ‘he free use rermit carried
the clzmse that these free pertits were mot transferreble and
upon the dispesal cnd trensfer cf tiese lands the water rights or
citenes would be terminated. (Tr. 69).

I do not kmow of amy unarsropristed waté® th:t ean be
used uponm the “nake River Land Compamy ranches t!ut ' ive hereto=
fore taken their vwater from these lankes, If it were foasible to
irrigate these ranches from Pacific Creek, it aprears that the
ranche®s would hove done 80 rather thar from those lakes, dbut
I cenmot mes !ov: t'nt is poosible inmsrmch as t'e Tilinos vwere

made yoars 120 en these lakes,

Cross-examinatien.

I was In charge of purchasin. for the Snake lifrer Lend
Company im 1920.

The "roverties tought “rom T-cse ranehers ave nov being
leased, The intention of i%e nake Rivor Land Company, I belicve,
was to turn these ramches over to the Natlonal Park Service as am
addition to the Tetom Natlonal Purk. This 18 in the game sountry
and the l.mda are ver: faverable for tho grouwth of ganc., (Tr. 70).
I believe t!.ese lands arc not within the Forest Preserve.
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I am familiar with the fact that there are a great many
reservoirs in %yoming within the limits of Forest Freserves, but
none of them are within lands withdrawn by order. aill forests
may be vithdrewn from homesteading but not from cormercialization,

I believe I am familiar with the fact that in obtaining
storare rights it 1s necessary to get a storage appropriation and a
secondary use appropriatien,

What I meant in referring to the lands covered by ':ho
earlier permits was that the lands irrigated were described in the
sescondary permits. As 1 read them, the ressrvolr permits merely
deseribe the lands upon which the water is stered. (Tr. 71).

debin C. Simpmon.

I am an engineer by trade, licensed in Wyoming. I am
Water Commissioner in Jackson, fyoming. I have lived in Jasckson
permanently sinse the fsll of 1933, and before that I lived there
intermittently in the swerer xcnths. 1 have practiced my pro-
fession -sn;u that time,

I visited Twe Ccean end Dmma-Matilde Lakes in 1933, 1
had no ssquaintance with them as Water Cowmissloner until the
summer of 1935, A4t that time Mr. ¥inger came to me early in the
irrigating sesuson and stated (Tr. 72) that the "nake iiver Land
Company owned these varlous ranches that were previously irrigated
and stated that they had not used the water the previous sesasom but
that they desired to uwuse it that year, and mo_ruimd that before
'iﬂmmlﬁs any water they were supposed to notify the water Com-
missioner, and asked me to handle it for them,

I was avare of a certaln amount of sonflict, so followed
the usual procedure and examined the state Board of Control records
to see who appeared to be the lawful owners.

I found only two adjudicated rights. First the original
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two rights to store water in the two lakes and the secondary rights
to apply the water to the original nmuu.. 1 corresponded '!.ﬂal
the State ingineer either direetly or through the Division water
Superintendent, and learned that there were no other applications
applylng te the lakes.

I searched the records of Teton County. I found the deed
introduced here whereby the Smake idver Land Company aequired the
lands covered and whers the appurtenant water rights were conveyed,
{Tr. 73).

I dld not find any record of the transfer of the original
settlers to the Osgood Land snd Livestock Company or to the Sugar
Company. The name of UtabeIdaho Sugar Company did not appear. The
name of the Gsgood Company appsared in only one connestion - in
the submission of final preef of one application covering Two Ocean
Lake. Along with it appeared the name of MoKinstry.

After obtaining what information was avallable, I son-
cluded mimmuwrMCm;mtthmr
of the water, and at that time the water it wanted was mainly
in Emme-latilda Lake, During 1635 I made ssveral trips to the
lakes, particularly to Emma~Matilda, and when it appeared necessary
locked the gates open to let the Snake ilver Land Company withdraw
water.

I made no measurements that year so far as I recall.

During 1935 I had a conversation with wr, Hill, head of
the ieclamation Service, and 1t appeared (umintslligidle from
here to the end of the paragraph,)

S far as I know the condltion during 1936 and 1937 was
similar. I was at the lakes once in 1937 and two or three times
in 1986. (The witness then made a voluntary statement which does
not appesr to be pesrtinent,)
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Cross~cxamination,

I examined the records of the County Hecorder as VWater
commissionsr., I did net expect to find in the records any permit
for enlargement of storage rights. (Tr. 77). 1 examined the
County records for deeds and certificates of appropriation, for
rizhte proved up on and for other information. But for pending
applications ! went to the :tats Lngineer's office. 1t is a fast

that only certified rights appear on the county records.

Examination by Mr. Quinn.

I don't know that I ever actually locked the headgates
at wo Ooean Lake but it was posted., I did actually lock the
headgutes at 'mme-iatilds, that being the lake the "nake lver
Land Company wished to withdraw water from and where the headgates
were must often molested. 4i® fur as ] know no one else rezulated
the headgates, “hen ! lirst inspected rmma=- atilds lake there
was & lock there marwed “"Uri™", inltials for the United -tates Reclam=

ation “ervice,

Recross zamination,

I had a conversation with ¥r. Hill in which T indicated
to hix that there was considearadle doubt 12 my mind as to whether
the “tah-Idaho “uzar "oapany was entltled to withdraw sny water
from thes lake.

The posted notices at Two Jcean Lake were on 'tate Board
of Control forms, stating substantlially that the headgate had been
taken under control of the %ater Commlssioner,

I have not been to Two Ocean Lake since 1935 except for

pleasure trips,

3T
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I have not had contact with Mr, E1ll since 1935. He said
that he would not aet as agent on Luma~Hatilda and would get more
data before acting on Two Oesan. (Tr, 79). It is perhaps true
that the matter was left in abeyance with lr. Hill., There was a
11 ttle different situation on the two lukes. We had a very definite
and concrete problem on Emma-Natilda, but the Sugar Compeny had
claims om the Two Ocean, but they were of & very "imperative nature.”
(The rest of the answer is unintelligible.)

My only doudt ss to whe had a right on Twve Osean Lake
was with regard te the Thompson place which was seld to the Snake

River Land Company by Nr. Scalley.

Be C. WeKinstry, resalled,

I had ¥nowledge of the flow out of Two Ocsan Lake in
the fall of the year prior te the tims the dam wes built. Before
the dam wus bullt there was no sontinucus flow out of the lake im
mid-pummer; After the dam was bullt the flow continued a longer
time. In other words, there wes more water flowing out of the lake
after the dam was built than befers the dam was built. (Tr. BO).
After the dam was bullt the flow continued to be the sume in the
stream up to t);- time the gates were shut off.
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LXHIBITS.

Exhibit 1.
(See rxhibit 19, pages 130=132)

‘fhis 18 the affidavit of ashbdy i:e doyls to the effect
that by agreement, dated .pril 15, 1930, the applicant bought the
Osgood traet ol 6000 acres together with water rights, including,
but not limited to, 5000 acre feet of stored water in Teton CLounty,
Ryoming, the sume deing a storage right which Usgood Land and Live
Ftoek Company was acquiring in I'wo Ocean and Lmma Matilda reservolrs;
that the considerution for the purchase was §700,000; that the
officers of the applicant Company in good falth belleved the Oagood
Land and Live "“toek Company and The Osgood Land and Live Stoek
Company of “yoming to be one and the same corporation) that sver
since wpril 15, 1920, the applicant has enjoyed possession of
[wo Ucean and Emma katilda neservolrs without psrotest or interference
for either Usgood .ompany or sny one claiming under them.

Exhibit 2.
(See Exhibit 1¥, pages 79-90)

This 1is the Sales Contract dated April 15, 1920, betwssn Os-
good land and Livestock Company, an Idaho Corporation, and the
applicant.

The referencs to the 5000 acre feet of stored water appsars en
page 3 of the Agreement as follows: "Five thousand (5000) acre feet
of stored water, the same being a stoerage right shich the said party
of the first part is securing for use upon the premises dessribed in
tGroup A'", The consideration of 3700,000 1s recited on page 5
of the Agreement. On page 7 appears the igreemsnt of the Osgeod
Company that 1t would have sxecuted and wssigned to the applicant
a proper certificate of ownership, showing the right to the uss of

the 5000 asre feet of storags water.
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The contrast is executed at page 12 for the Osgeod Land and
Livestosk Company by James L. Milner, President, and 4. I. ‘hans,
feoretary. It ls acknowledged before L. HE. Hellister, Notary rublie
at Idaho “alls, Idaho.

Fxhibit 3.

This 15 a blue print of a map to & pany the A ded Ap-

plication for the construetien ¢f Two Ocean and Emma Matilda Heser-
voirs, ecertified to by Xarl 2, Albert, a Wyoming engineer, and
showing the irrigation works as well ap the high and low water levels.
Two Ocean Lake has a high water level of 620 scres and a low water
level of 596 acres, and a capecity of 3040 mcre feet, Kmma Matilda
Lake has a low water level of B82.5 acres, s high water level af

90442 acres, and & capaclty of 1340 acre leet,

Exhiblt 4.
™is 18 & blue print of 4 map to ascompany application fer
sacondary parmit af the Utah-Idaho Sugar Company covering the Osgood
Project near Tdaho Palls, Idaho, certified te by Karl ilbert, a
Tyoming ! ngineer,
Exhibit 5,
™is Is & Dlue print of w map of Two Ocean and kmma ¥atllda
lakes and their outlets through Two Ocean Creek and Fama Matilda
Creek through Pacific Creek to Snake ilver, prepured by A. <odgers
and copled and mapped in 1921 by Otho L. %illlaums, Vater Commissionsr

at Jackson, ¥yoming.

Cxhibit 6.

Mis {s & blue print of a tabulatlon covering the Osgood
irrigation project, showing the total ares, the irrigated area, the
dry area, the waste area, the irrigated area covered by the main
plant, ¥o, 2 plant, No. 3 plant, No. 4 plant, and the percentage

2o
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of the tetal area irrigated; also the capacity of various pumping plants,
the nusber of pumps, the motors, the charseter of the drive and the

year installed; also the extent and priority of the various water
rightsj alse the canal and plant costs in the yeur 196333 aleo the

number of people on the projest.

Exhibit 7.
This 1s a print of a photograph of the cutlet and heudgate
of Emma Katilds Lake.

Exhidbit 8.
This is a print of & photogreph showing tho water ceming
over the splllway at Two Ocean Lake,

Exhibit 9.

This 15 a print of & photograph of Twe Ocean Lake looking
north from the headgate.

Lxzhibit 10,

Thie 18 & print of a photograph consisting of a close-up
view of the ocutlst and headgate of :mma Natilde Lake.

Eahibdit 11,
This 18 & print of a photograph taken from the top of the
outlet works ut Two O6san lake, as constructed with & road scross

80 that vebicles could have access to the north side of the lLake.
Exhibit 12,

This is a print of a photograph of a beaver house on :Lmma
Hatilda Lake,

hxhibit 13,
This 18 a print of a photagraph of Two Ucean Lake with the

-dle
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Teton fange i{n the baskground taksn from the weat side of the lake,

Sahibit 14,
This 1a &« print of a photogreph of Imma Matilda Lake with the
Teton ‘ange 1n the basckground taken from the sast slde of the lake,

Exbibit 15.
This is & print of a photograph of Two Ocean Lake looking
south toward the Teton Range.

Exhivit 16.

{Exhiblit 19, pages 127-129)

This is the affidavit of Douglas Scalley to the effeet that
during the irrigstion seasons sommencing with 1928 and ending with
1934, both inclusive, the applicant put to bensficial use on the
Osgood trast all water impounded during such years in Two Osean and
Emma Matilda ,Bnnndr-; that he visited the Reserveirs during the per-
1ied described on a muiber of occasions and had supervision of the
recens truction of the dem at Two Ocean Reservolr during the fall of
1988; that to his imowledge the dam in place prior to such recon-
struction had an impounding capacity of 5 feet above low water lev-
el which i3 the approximats equiwvalent of the natural runoff inte
the reservelr; thaet the previous dam was of unsatisfastory construe-
tion and allowed considersble less during the impounding periocd and
for that resson reconstrustion was decided upon and put into effeet)
that during 1938 and each year until and including 1934, applicant
arrangsd with a resident of Jacksen Hole to have the headgates at
the reservoirs lowered at the proper time to impound the natural
runef{ which was done each ysar sxcept 1932, when Joseph karkham who
was despended upon to lewer the gales died; that the applicant has duribg
each year depended upon a competent individual to measure accurately
the flow [rom such reserveirs during each season, and reports of sush




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 43cont

flow have been made and depended upon by the spplicant in making
demand in Idaho for dellvery of storage water of the reservolrs;
that in 1933, the applicant ceused u careful check of the flew from the
reserveolrs to be wade from the time Lle zates were rulsed until

the irrigating sesson on the Cagood trast was virtually completed,
and 1n agcordance Lherewith the applicant demanded durins 1933 and
1934 and in faot recsived the ancire storage of the reservolirs,
that 13, in 1933, 3660 sere feet and in 1934, 1100 acre feet}

that the season of 1934 was exceasively dry causing a severe shorte
age of water; that prier to the construction work in 1988 the ele-
vation of the proposed dam was determined and stake set Dy a repre-
sentative of the United “tates rForc:t Service at five feet above
low water level which cerresponded to the impounding capacity of
the previous damj that at no time from 192t to 1934 did anyone
interfere with or question the right of the applicant to all of the
storase water of the two reservoirs.

Exbibit 17,

(bxhiblt 19, pages 123>=124).

This 1s the affidavit of K. H. Chupman to the effect that
from September 1, 1881, to karsh 350, 1930 he had complete chargs eof
the Osgood project; that from 1921 to and including 192V, the
stored water of [wo Ucean and ~mma Matildu Heservoirs were put to
beneficiul use in the irrigation of the Usgood tract; that the
stakes [ixing the irrigation with the proposed new dam were set by
a representative of the United States Forest Service to sonform

with the impounding capacity of the previous dam.

Fxhibit 18,
(Exhibit 190, pages 125-128)
Thie 1s the affidavit of %ilford Y. Cannen to the effest
that dwring 1930, 1931 and 1932 the waters impounded ir Two Ocean
end Emma Matilda Reservolrs were used for irrigation of the Cagood

L
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trest} that ha visited the reservoirs on several oeccasions in 1830,
1921 and 1932 and at all such times there were in pluce at the ocutlets
of suclL ressrvoirs dams of sufficlent helsht to impound, Lf properly
maintulned, all of the natural runeff into the reservoirsj that at

no time durins 1930, 1931 and 1932 did any one interfers or question

the right of the applicant to such water.

Lxhibit 20.
(Exhibit 19, pages 37-40)
™h!s {» a copy of Reservoir Permit No. 3487, applicants
wm, C. Thompson and H. C. McKinetry, for eonstrustion of a reservolr

in Two Ooean Lake LY a4 dum two fpet above the bed of the strean,

Exhibit 21,

Mis 13 & photostatic copy of an ussipnment by ¥, L. ¥oKine

stry to Osgood land and Livestock Company, & Fyoming Corporation, of
Mefinatry's rizhts Iin permit Yo, 3487,

Exhibit 22,
T™is 18 a photostatie copy ol an ussicnment by Williem C,
Thompason and !y C, VeKinatry to Jamea L, ¥ilner and a. T, .hans of

thelr ri hts in permit lio. 3487,

Ixhibit 23,
This i» & photostatic copy of an assigsmment by Jamee L.
Milner and i. T. Shane to The (Osgood Land and Livestock Company, a

¥yoming corporation, of their rights and permits in permit lo, 3437.

Fxhiblt 24,
(Lxhibit 18, peges 41=43)
This 18 a copy of Certificate of aAppropriation, anem of
appropriators, Il. C. MoFinstry and Osgood Land and Livestock Company;
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Amount of appropriation, 512 acre feet, covering wo Ocean Hegervoir
under permit No. 3487,

Exhibit £8.
™is 12 & photostatie copy of the application for permit Ne.
1818- to divert and appropriate water from Two Ocean Reservoir; the
applicants are Wm. C. Thampson and E. C. WoFinstry. This is a second-
ary permit in connection with Reserveir Permit No. 387, ’

Exhibit 2€.
Mis ie a photostatic copy of a cortificate of appropriation
of water in favor of Osgood Land & lLivesteck Co., under seecondary
perait No. 15185 for 1,06 cublc feet per second for irrigating

74.4 acres in connection with storuge resarvolr permit No., 3487,

Cxhibit 27,
T™his is & photostatie copy of Certificate of ippropriatiom
of water in favor of H. C. koKinsatry under secondary permit ko, 15185
for 1,96 aublc feet per second for the irrigation of 137 agres in
conneetlion with Reserveir Permit lo. 3467,

Exhiblt 28,
{Lxhibit 19, pages 48-51)
This 1s & copy of Peralt Ko. 3961 neservolr and applicatiom
therefor, applicants Joseph darkhem and oy B, Loaler, for a re-
servolr in imma Matilda Lake by construstion of a dum three feet high

to impound 257¢.7 acre feet, having & Ligch water line area of 865

Lxhibit 2¢.
s 1s & pLotostutio cepy of un essignment by Joseph iark-

ham and Koy B. Lozsler to H. C. McKinstry of their righte in nessrvoir
Permit lo, 3561,

—AR_
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Exhibit 30.
This is a photostatie copy of an Assignment from H, C. Mo~
Kinstry to Osgeod Land and Livestosk Company, & Wyoming corperation
of his rights under iHeservelr permit No., 3581,

Exhibit 31,
(Exhibit 19, pages 58-54)
This is & copy of Certificate of appropriation to Joseph
Marikham and foy B. Lesier under Reservolir Permit Ko, 3561; smount
of appropriation, 1710 acre feet.

Exhibit 32,

Mis ia a photostatic copy of u permit No. 15569 and applica-
tien therefor, applicants, Joseph Markhem, ioy 5. Losler and O, %,
Smsll., It is in faet a secondary application in connectlon with
Reservolr Permit 3561.

Exnibit 33,
This 1s a phetostatic sopy of a certificate of appropriation
of water under “ecandary Permit 1556y in favor of Joseph Xarkham
for 1.88 cublic feet per second for the irrigation of 131.61 acres
in comnestion with Aeservelir Permit Ne., 35661,

Exhibit 34.
This i3 a photostatic copy of a Certifisate of sppropriation
of water in favor of Hoy B. Losier under Seeondary Permit No. 15569
for 1.86 cublc feet per second for the ilrrigation of 130 asres
in connection with storage Parmit No. 3561,

bxhibit 36.
This 1s a photostatic copy of a corgirinnu of Apprepriation
under Secondary Permit No., 15880 in favor of 0. W. Snell for 1.78
subie fest per second for the irrigation of 124.9 asres in connsction

=46
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with reserveir permit No. 3581.

Exhibit 38.

(rxhibit 19, pages 67 to 71 inclusive)

This 1e a copy of Pormit No, 3770 Reservelir and applicatien
therefor, applieant, C. C. Carlisle, for permission to construct am
enlargement of Iwo Ocean Lake reservelr with s high water area of
983 acres to impound 63,800 msre feet, at & cost of §640,000.

txnibie 37.
This is & photostatic copy of an sssigmment by C, C. Carlisle
to Usgoed Land and Livestock (dmpany, a ¥yoming Corporation, sssign=
ing all of hie ripl.ts to permlts numbers 3770 and 3771 ha--rvo'!.r.

Eshibit 38,
{Lah.bit 19, page 63.)
This 18 a copy of Permit Ho. 3771 hsservolr together with
applicatlion therefor, applicant, C. C, Carlisle with enlargement of
kmma ¥utilda seservolr, nigh water area 1130 acres, capacity, 60,900

acre feet, cost 56,000,

Lxhibit 30,
This is the same as Lxhibit 37,

Exhibit 40,
(kxhibit 19, page 105.)
This is a copy of an aigreement kude May 2, 1921, between
Frank C. "merson, :tute _.ngzineer and The Osgood Larxi and Livestock
Company, & corporation of ¥yoming with offices at Idaho ialls, lIdaho.
It recites that a previous agresment had been made Letween the par-
ties and one, C. C. Carlisle, and provides that sald engineer will ap-

prove the applications and {ssue permits for the construetion of the

-47=
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enlargemenis of Two Ocean and Emma Matilda Reservoirs upon the delivery
of a surety bond, puarentesing the payments provided for.

The Osgood Land and Livestock cqun.n; agresd to make applica=-
tion to the deneral Land 0rfice to secure the necessary rights of way
for the construetion of reservoirs and supply ditches and also agreed
that upon the granting of such rights of way it would pay to the :Ltats
rngineer §30,000 to be used in connection with the construstion of
eertaln bridges in installments as provided and also agreed to give
surety bonds for the acts performed by it.

It was mutually agresd that in the avent the rights of way
wore refused, that then the "agreement shall become null and veld upen
the sald party of the second part surrendering and delivering to the
party of the [irst part, for cancellation, ths said psrmits to be
issued by him and which are covored by this agreement,”

Exhibit 4.
(.xhiblt 19, pages 109-110).
This is & stipulation between the Omgood Land and Livestock
Company of ¥yoming and the State ingineer, to the effect that if cere
tain bonds should be delivered to the State ingineer, he would approve
the :mma Matilda and Two Ocean Lake reservolrs, snlargement applications,
The bonds wers to total §30,000 and were to cever payment of that amount

for the construction of certain bridges across the Snake River.

Fxhibit 48,

Thia 18 & photostatie copy of Surety Bond referred to in the
agreement which 1s rxhibit 40 above.

Exhibit 43.
(txhivit 19, pagea 77=78)
This 13 a ¢copy of a letter from the Lepartaent of the Interior,
Gersral Land Office, to Omgood Land and Livestosk Company rejecting the
application for the sasement in connection with the enlargement of




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 49cont

Emme Matlilde and Twe Ooean Heservolrs.

wxhiblt 44,

™is 1s & photostatisc copy of Permit No. 16160 and applica-
tion therefor, applicent Osgood Land and Livemtock (os for Twin -eser-
velr Supply Canal. This 1s & secondary permit for a supply eanal for
the enlargement of Two Osean Feservolr wnd hmma ‘atilda ieservelir.

Exhibit 4b.
(+ahibit 18, page 72
Tis 1s a copy o Permit No. 4232 Enlargement and application
therefor by C. O, Carlisle for the enlurgement of T™win Heservolr “upply
~anal. The original permit is Ko. 16190,

~xhiblit 46,

Mis s an asglgnment and quit-claim deed, from Osgood Land
and Livesteck Cempany, a defunet corperstion of the stute of ldaho,
and its last Soard of Directors, as trusteesj also from J., A, Johan-
nesen, individuslly, to Utah-Idaho .ugar Campany, covering all of

the righte of zranteors to the water rights hsrein involved,

hxhibit 47.

Thie 1s = protostatic copy of an ussignment and quiteelaim
deed from The uagood Land and Livesteek Company, a defunct corperation
of vyoming, and L. C. MoKinatry, James L. Nilner, O, a. Johannesen, the
last sSeard of Uirestora) also from 0, &, Johannesen, individually,
to Utah~Idaho ;ugar Company, coveriny wall of the rights of the
grantors to the water rights herein involved.

=49=
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kxhibit A,

This is a copy of Abatrast of Title sovering

The :outheast quarter of the Korthwest quarter;

the rast half of the Southwest quarter and the

Lot Four of Section Seven, in Township Ferty-

Five Horth of iange, One Hundred Thirteen West of

the Sixth Principal Meridisn, ¥yeming, contalning

One lundred Sixty $%ix and Fiftyefeur ths

ASres.

This covers land conveyed by 4. C. MeKinatry to the Snais
Alver Land Cempamy, inclusing pertinent water rights and shews
certificnte of appropriation under ‘econdary Permit We, 15186 in
connestion with Heservolr Permit No., 83487 for the irrigatiom of 138
agres within the lunds cenveyed to Ynake #iver Land Company. The
certificats of sppropriation imder Hessrvolr Permlt No, 3487 ia not

shown,

kxhibit B.

This is a cosy of ¥Warranty Deed from Harold U, MeXinstry

and wife to Snake Aiver Land .ompany conveying the land described
in the abstract which 1s "Exhivit A",

Exhibit C.
This is a copy 6. &n abatract of title conveying the

Southweat quarter of the southweast quarter of
Sesetion fourteen. The southeast quarter of

the southeast quarter of Ssation fifteen, the
nertheast quarter of the northeast gquarter of
Seetien twenty-twe, and the northwest quarter
of the nerthwest quarter of Section twenty-
three in Township forty-five North of Hange

one hundred fowrtesen west af the Sizth Prineipal
Beridian, %wyoming, centaining one hundred sixty
asres. .

It shows conveyanoces LY oy H. Lozler and wife to the “nake
Uver Land (empany, ineluding pertinent water rightaj it alse
shows ecertilleate of appropriation of water under “econdary Permit

No. 155669 inlargement. It does not show certificate of appropriation

under Heservoir Permit No. 3687,

«50=




00-00-0000: repeat of case no. 2208 appeal of the utah-idaho sugar company, page 51cont

Exhibit D,
This ls & copy of a warrenty deed from Elisa A. Losier,
vife of fey i. Lesier, to Snake hiver Land Company, conveying
the property described 1in the Abstract (Exhiblt C), including all
water rights sppurtenant therete.

Exhibit E.

Tis 18 & ¢opy of an abstract eovering the following
described property:

The Northeast Quarter 3{ the Southeast Quarter,

Lots Flve and “ix, the Scuthwest Quarter of the

Southeast Quarter of the Northeast Quarter and

the Louth Half of the Southeast Quarter of the

South esst Quarter of the Northeast Quarter of

Sestion Lixteen) and the Lots nine and One of

Section Twenty-One in Township Forty Five North

of ange One Hundred Jourteen West of the Sixth

Principal seridian, T¥yeming, containing One

Hundred Fifty-nine and Thirty-dundredths acres.
It shows the Caertiflcate of aApprepriation of Water under Secondary
Permit 156660 from Harkham fHeservoir., It also shows Warranty Deed
from Joseph J. Markhem and wife to Snake /iver Land Company., It
does not -k <w the primary storage certificats of appropristion of

mater to whlsh the above certiflicate of sppropriation 1s secondary.

rxhibit ke
This & & eopy of & ¥arranty Deed from Joseph J, Markham
anc wife to _nake ilver Land Company, conveylng the property
covered by the abatract "kxhibit E®,

Lxhlbit G.

This is & copy of an abstreast covering the follewing de-
seribed property:
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The “outh half of the northeast quarter, the

sgutheast quarter of the northweat quarter

and lots two, three and four of Seetion twenty-

two in Townahip forty-rfive North of iange one

hundred fourteen west of tre ‘ixth Principal

meridian, Wyoming, centaining one hundred

fifty Seven and forty-two hundredths acres.
It shows certificate of appropriation of water under what 1s indie
cated to be a sescondary pewmit, wlthout siving lhe number of such
Jermit, and sbows that tha water !s from karkham reservoir, (another
namé for .mmna Vatilda "sservoir), It does not show the Certifloute
of aAppropriation for the prismry storare right to whieh the above
rizht L& secondary, It wlso ahows warranty deed from Oral ". "nell

and wife to ‘he ‘nake iiver Laund Company.

ixhiplit Ii,
This 1a a Tarranty Deed from Orral “. “nell and wife to
‘nake niver Lamd (ompany, conveylng tlhe property dezcribed in the
abstrsat, -~xhiblt G,

‘xhibit T,

Tis is a copy of &n "xecutive Jrder mede by %“oodrow 'ilson
nnder date of January 2t, 1921, temporarily withdrawlin: the lands
deseribed tlerein 1n u'.:or-d-ncn with and l\abjecc to the conditlons,
provisions and limitations of the .ct of Congres: approved June
25, 1910 (36 _tat, B47), as amended by the act of ausust 24, 1912
(37 “tat, 497), for the purpose of clssslfyins sald lands, and
pending snactment of appropriste leglislation for thelr proper

dlspositlion.

xhinit J.
This is & copy of an Lxesutive Jrder by Voodrow “1lson,

dated July 8, 1918, temporarily withdrueing the public lands thereln

=58~
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deseribed under authority, and subjeect to the provisioms, of
the aet of Comgress approved Juhe 25, 1910, (36 Stat. 847),
as amended LY the act of august 84, 1912 (37 stat. 497).

The foregeing is & true and correet sbstract in the

above entitled cause.

——dJohn U, igemis
attorney for Appellant.
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IN THE SUPREME COURT,
STATE OF WYOMING.
No. 2208,

8/30/41
In the Matter of the Appeal of the Utah- )
Idaho Sugar Company from the action of the
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(]
ions for Secondary Permits from Two Ocean
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HERER J SRANT
enr—_—

EXECUTIVE OFFiCES
BENEFIC AL LIFE BUILDING

SaLTLaxe City,UTAN

May 11, 1938,

National Park Service
Washington, D. C.

Attention Mr. A. E. Demaray, dcting Director
Gentlemen:

At the time of Mr. Barton's recent visit in Salt Lake City
a conference was arranged, et my request, by Mr. Moffat of the
firm of Fablan & Clendenin, attorneys for Snake River Land Company,
in order that I might explain the purpose of Uteah-Idaho Sugar
Company in the proceedings now pending before the State Zngineer
of Wyoming at Cheyenne. It has seemed to me that a misconception
of our aims exists, This statement 1s sent in compliance with a
.wish expressed by Mr. Barton.

Our Company is entitled, under its contract of 1920 with
0Osgood Land & Livestock Company, to an assignment of some 5,000
aore feet of 5tor3fe in Two Ocean and Emma Matilda Reservoirs in
Teton «ounty, Wyoming. The total capacity of the present reservoirs
is as follows:

Two Ocean - 3060 acre feet;
Emma Matilda - 1340 acre feet.

When the contracts with the two groups of homesteaders were
made, about 1919, by Mr. Oscar Johannesen, acting on behalf of the
Osgood interests, it was agreed that priority should be accorded
to McKinstry and Thompson, from Two Ocean, to the extent of the re-
quirements of the McKinstry and Thompson ranches, not exceeding the
first foot of storage or the lawful duty of water in Wyoming, and to
Markham, Lozier and Snell, from Emma Matilda, to the extent of the .
requirements of the Markhem, Lozier and Snell ranches, not exceeding
the first two feet of storage or the lewful duty of water in Wyoming.

The Sugar Company has received each year, with one or two
exceptions, the entire storage from Two Ocean Reservoir, and until
about three years ago the whole of the storage in Emma Matilda. The
amount delivered .to us has varied somewhat (for reasons such as
fallure to lower the gates until springtime or an excess or shortage
of avallable supply), but no conflict in interest appeared until the
last two or three years, when Snake River Land Company utilized a
portion of the storage in Emma Matilda.




05-11-1938: letter to nps from utah-sugar company regarding explanation of the purpose of utah-idaho sugar company, page 2con

-2 -

I stated to Mr. Barton that the Sugar Company has no
desire to enlarge the present impounding works at elther Lake
~and will not assert the right to do so in the present or any
future proceeding or application. Such has always been our
position, though it is possible that the avplications filed on
our behalf by Mr. Albert of Casper do not make that attitude
entirely clear.

The present dam at the outlet of Two Ocean Lake wss con-
structed by us In 1928 with the knowledge of, and without objection
from, the Forest Service; in fact, a fieldman of that Service was
present at Two Ocean when work was commenced and directed our
Englneer where to place the stake for the spillway level. This
level corresponds with the previous storage level and 1s believed
to be substantlelly identicel with the nstural high weter level of
the Leke. The superb besuty of Two Ocean and Emma Mptilda has not
been destroyed or impeired by the present dams, Eazch year sinee
our interest in the storage was acquired the dam gates have been
lowered and reised by a competent water man, residing in Jackson
Hole, specially employed for that purpose and acting under the
direction of the district wetermaster at Idesho Falls in charge of
the distribution of the weters of Upper Snake River. We have
proceeded in an orderly manner throuchout, believing in good faith
that we were entitled to the storage of both reservoirs.

The recent irrigatine activities and claims of Snake River
Land Company appear to present a conflict in interest. None is
necessary, however, for we shall be glad to work out a division of
the storage slonsz the lines of the Johannesen contract with the
homesteaders whose holdings Snake River Land Company acquired, thet
is to say: we are willing to consent that from Two Ocean there be
delivered to the Snake River Land Compeny the reasonable requirements
of the McKinstry place (our Company purchassed the Thompson ranch
from Osgood and upon reselling to Spake River Land Company reserved,
by separate agreement, all waters appurtenant to or used in con-
nection with the Thompson place), and we are further willing to
agree that from LEmme Matilda there be delivered to Snake River Land
Company the reasonable requirements of the Markham, Lozler and Snell
renches - provided, of course, that the residue of the storage in
each reservoir, as now constructed, be accorded to us., This water
is sorely needed by our Company for use upon our QOsgood tract near
Idsho Falls, a highly developed project of approximately 6,500 acres
on which some 65 bona fide farmers and thelr families are now depend-
ent for e livellhood.

The water division above suzgested is equiteble and cannot
work to the prejudice of any one. We sincerely hope that ocur sug-
gestion may commend itself to the Park Service eand to Snake River
Land Company and that each may find it possible to withdrew the
protest filed by it.

Yours very respectfully,

UTAH-IDAHO SUGAR COMPANY,

B/W By (=] Attorney a3

Legal Opinions
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TEE GTATE OF WYOMIKNG

.
1]
5]

COUNTY OF TLTOHK

IN THE DISTRICT COURY
THEIRD JUDICIAL DISTRICT

In the Matter of the appeal of the
Utah-Idabo Jugar Cﬂ.@lﬂ{ from the
action of tno State inglneer in the
sndorsemente placed upon Appllicstions
for imendment of Permits Nos. 3770 Hes.
and 3771 Res. and Applications for Sec-

Permits from Two Ocean and jmma
Hatilde seservoirs (applications Noa.
13 1-2-3-4/357 end 14 3/138.

Ho. 447

St S e T vt S it

JUDGEENT AND DECHREE

The above entitled matter coming on regularly for
kearing before the Court upon an sppeal from the declslon of the
State Board of Contrel, appllicant Utab-Idaho Sugar Compeny appesar-
ing by Jehn U. Loomls, and ishby ['. Boyle, its attorneys; pro=-
testant Snake iver Land Company appearing by . Howe uoffat, and
the 3tate Soard of Control appsaring by iwing . Kerr, attorney
General, and the seld matter having been submitted te the Court
upeon the ;noord of the evidence glven before the State ingineer
and the State Board of Conirsl, and the Court having heard the
srgument of counsel and having taken sald matter under advlsement
and brisfs having been filed hereln, and the Court Laving glven
conslderation to the evidence as glven before the State onglneer
and the State Board of Control and beimg fully advised in the
premlses)

IT IS THE JUDGMERNT «BD DiCREE of thls Court that the
decision of the Clate Hoard of Lontreol be, end the sews L&, herebdy
confirmed, eéxcepting, however, the resson therein atated. To all
of sald Jjudgment and ruling appllicant excspts. Liaceptlion allowed.

Dated this 16tk dey of December, 4. D. 1940.

. K. CHRISTHAS

JUDGE
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COPY

IN THE
DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT,
TETON COUNTY, WYOMING.
No. 447.

In the Matter of the Appeal of the Utah-Idaho
Sugar Company from the action of the State En-
gineer in the Endorsements placed upon Agpuo-v
ations for Amendment of Permits Nos. 3770 Res.
and 3771 Res, and Applications for Secondary
Permits from Two Ocean and Emma Matilda Res-
ervoirs (Application Nos. 13 1-2-3-4/357 and

14 3/138.
BRIEF OF APPELLANT.
John U. Loomis,
Ashby D. Boyle,
Otto E. McCutcheon,
FILED
Sept. 24, 1940 Attorneys of Appellant,
E, N. Moody,

County Clerk and Ex-
officlo Clerk of Dis-
triet Court, Teton
County, Wyoming
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IN THE
DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT.
TETON COUNTY, WYOMING.

In the Matter of the Appeal of the

Utah=-Idaho Sugar from the

action of the State er in the ¥

Endorsements placed u Applications

for Amendment of Permits Nos. 377 8. No. 447

and 3771 Res. and lications for See-
ondary Permits from Two Ocean and Emma
Matilda Reservoirs ( cation Nos.

13 1=2-3-4/367 and 14 ). }

Stripped of historigal detail and the details of prior
proeadure, what the appellant s¢eks here involves a rather simple
matter,

Generally speaking, the appellant seeks amendmemt of
two existing reservoir permits which it has acquired by purchase,
so that such permits will accord with the actual construction of
impounding works completed within the time limited thereby, and
further seeks authority to use the water involved in the State of
Idaho. In commection with sush applications to amend the appell-
ant seeks also to relinguish its rights in certain other permits
likewise acquired by purchase.

3
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To state the matter more comeretely, the appellant ac-
quired frem the Osgood Land and Live Btoek Cempeny the rights
of the latter im permits 3770-R and 3771-R for the enlargement of
Twe Ocean and Epma Matilda Reserveirs respestively. These original
applications sought to greatly enlarge the Iwo Ocean Reservoir to
an available capacity of 63605 acre feet and the Fuma Matilda
Reserveir to an available capacity of 60900 acre feet, The per-
mits under both enlargement applications wereissued Sg temder 14,
1951, and provided that the sonstrugtion of the propesed work
should begin within one mﬁnmt hto nl that the time
for completion should termimate Desember Il.,lm.

The very extensive impounding works scatempleted b7
these original enlargement spplisations were never completed,
but impounding works to store the amount of water sontemplated by
applieations for amendments here involved were astually comstruct-
eod by Osgood Land and Live Stock Company as assignee of the per-
nittes and have been in existense sines at least 1981, In other
words, impounding works contemplated dy the applications for amend-
ments now being heard were construsted by the assignes of the per-
mittee well within the time required by the snlargemenmt permits.

The original enlargement permits ware conditioned upen
somplisnes by the permittes with the terms and provisions of an
agreement between the State Engineer and the permittee whish pro-
vided that the permittes should make application to the U.8, Gen-
eral land Office for rights of way or casements to comnstrust the
tremendous reservoirs then contemplated and upon regeiving sush
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permission should pay a total amount of $30,000.00 for the con-
struction of two bridges across the Snake River, giving surety
bond for the faithful performance of such agreements. It was
also agreed that should the General Land Office refuse tc grant
the rights of way or easements, then %he agreement between the
State Engineer and the permittee should become null and veid
upon the permittes delivering the permits tc the State Engineer
for cancellation.

The permittee carried out its part of the agreement so
far as it was able tc do so by making application toc the General
Land Office and giving the bond required, but the General Land
Office refused the rights of way or easements for such large
reservoirs. The permits have never been canceled by the State
Enginesr and remain in existence at this time, although the State
Engineer by his order of December 3, 1938 in this proceeding at-
tempted to cancel them. They have been duly assigned tc the ap-
pellant.

The appellant by this proceeding now seeks amendments of
the original permits to accord with the actuasl construction of
impounding works which were constructed within the time limited
therein. It also seeks permission to use the stored water in
the State of Idaho., This permiesion is sought through applica-
tions for secondary permits and a request for the use cl stored
water outside Wyoming.

The appellant nas actually used the stored water involved
in the State of Idaho for e great number of years in the belief
that it had purchased the right to do Bso.
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The impounding works involved do mot result in the stor-
age of water above the highwater lines of Two Ocean and Emma
Matilda Lakes, and, as we believe and contend ; the existence
and use of the impounding works does not detract from the nat-
ural beauty of these lakes, but, on the contrary, are factors
in preserving such natural beauty.

The appellant has some rights in previous appropriations
covering stored water in these lakes under permits 3487-R and
3561-R, although the exact nature and extent of these rights have
not been definitely determined and are immaterial to this son-
troversy, all that is material here bsing that such claims emist
and form an additionsl basis for the rights now sought to be pro-
teoted by the appellant.

The appellant also seeks to relinquish any rights it may
have in the foregoing and other permits in excess of what it now

seeks on this hearing.

In order to state the issues or controversy here involved
it will be convenient to briefly analyze the wvarious applications
and the grounds of objeetion by Snake River Land Company and The
Rational Park Service thereto.

This 1s an application by Utah-Idaho Sugar Company to
amend a previous permit, No. 3770-R, to comstruct a reservoir in
the bed of Two Ocean Lake, having a high water line area of 680

acres and available capacity of 3040 acre feet.
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Original Permit No. 3770-R waa to construct a reservoir
in the channel of Two Ocean Creek having a high water line area
of 983 aores and available capacity of 63,8605 aore feet,

Thus it appears the amendment seeks to reduce the high
water line area from 983 acres to 680 acres and the available

capacity from 63,808 acre feet to 3040 acre feet.

This is an application by Utah-Idaho Sugar Company fer
authority to divert and appropriate water from Two Ocean Reservoir
to the Osgood tract in Township 3 North, Range 37 East, Boise B.
& M. for the irrigation of 5680.35 acres, with a capacity at the
headgate of 2,6 cublc feet per second. It 1s an application for
a seoondary permit made in connection with Permit No. 3770-R.

This is an application by Utah-Idaho sugar Company to
amend a previous permit, No. 3771-R, to comstruct a resarvolr
in the bed of Emma Matilda Lake having a high water line area
of 904.2 aores and an available capacity of 1340 acre feet.
Original Permit No. 3771-R was to construct a reservoir
in the channel of Emma Matilda Creek having a high water line
area of 1130 acres and an available eapacity of 60,900 acre feet.
Thus it appears the emendment seeks to reduee the high

water line area from 1130 asres tbo 904.2 acres and the available

5=
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capacity from 80,900 acre feet to 1340 acre fest.

Furthermore, the storage in acre feet sought is even
less than that adjudicated under the original storage right.
(3561-R).

ary Permit to divert and appro-
mmttm.mm

This 1s an application by Utah-Idaho Sugar Company for

authority to divert and appropriate water from imma Matilda
Reservoir to the Osgood traoct iam Township 13 N., Range 37 E.,
Bolse, B, & M, for the irrigation of 5680.35 acres with a
capacity at the headgate of one cubiec foot per second. It is an
appliecation for a secondary permit made in comnection with Per-
mit FNo. 3771-R.

This is an application for permission to take a certain
quantity of water from the State of Vyoming into the State of
Idaho for application to beneficial use upon lande in Bamneville
County, Ideho, which water is appropriated to the Utah-Idaho
Sugar Company under Permits Nos, 3770-R and 3771-R and Secondary
Permits Nos. 3770-R and 3771=-R.

-8
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8% for cangellation o rmits No
‘ =R, P=16190 and 4E5E Fnlargement

This is an application by Utah-Idaho Sugar Company for

cancellation of the above numbered permits. Its actual purpose
is to relinquish the rights of appellant in excess of what appel-
lant seeks here,

Permit No. 16190 was to construct a diteh or canal kmown
as Twin Reservolir Supply Canal 3.6 miles long, with a carrying
capacity of 498.64 cubie feet per second fram Pacific Creek.

Permit No. 4238 was for the enlargement of the Twim Res-
erveir Supply Canal to a carrying capacity of 50O cublc feet per
segond,

Thus it appears that Utah-Idaho Sugar Company offers to
relinquish its right to comstruct the Twin Reservoir Supply Canal
with an enlarged capacity of 800 cubic feet per second from Pacific
Creek and offers to relinquish its right to storage in Two Ocean
Reservoir in exeess of 3040 acre feet and in Fuyma Matilda Reser-
voir in excess of 1340 acre feet.

Protest of Snake River
To cat e water ("] er 7=
The protest ageainat this application is upon the following grounds:
(a) The appliecant has no special use permit from the Foreat Ser-
vice ; (b) the storage right was limited to use on the lands for
which application has been made ; (c) the 518 acre feet appro-
priated is sufficient only for the Wyoming ranches.
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cati for use wat e Idaho er No.3561-
The protest against this application is upon the following ground::
(a) The appellant has no special use permit from the Forest Ser-
vice: (b) the storage right was limited to use on the lands for
which appliocation has been made; (¢) the appellants have no sur=-
plus over the 1710 aore feet of storage reserved for the Wyoming
ranches.
To Application for amendments of permits 3770=R and 3771-R
lications for use of water there T by seconda ermit
and special permit in Idaho; to Application to cancel Permit
Ho. 16190 to construot Twin Reservoir Supply Canal and Permit
4232 for Enlargement thereof.

The protest against the foregoing applications i1s upon

the following grounds: (a) The permits were conditioned upon

the granting of easements for the reservoirs and supply ditches

by the United States General Land Office, which sondition has
falled end the permits have no standing and are wholly void;

(b) The appellant can have gained no right by prescription and
waB not misled; (1) the Wyoming lew does nct permit water rights
to be gained by presecription, (2) the Sugar Company has averaged
in use from 1920 to 1934 less than 50% of the BO00 acre feet
claimed, (3) the State Engineer's records show that the appellant's
vendor had no title,

General Protest. - The protestant states the following
additional grounds of protest: (a) the appellamt has no legal
right or interest in any existinz permit sought to be amdanded;
(b) the appellant has no permit to use the water outside of
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Wyoming; (c) The lands sought to be used for diverting and
impounding works have been withdrawn from entry; (d4) the grant-
ing of the applications will tend to defeat the purpose of the
Spake River Land Company to preserve the scenic features and
beauty of Two Ocean and Emma Matilda Lakes.

test of The Natio Park Servie
The National Park Service in its protest states no
grounds in addition to those stated in the protest of Snake
River Land Company.

Summary of Issues.

The issues thus framed may be eonveniently stated as
follows:

l., Whether the appellant owns and is entitled to an
amendment of Permits Nos. 3770=-R and 3771-R reducing the reserveir
capacities thereof, and to permission to use the water thereunder
in Idaho under the applications for secondary permits and the
request for speclal permits, relinquishing any rights it may have
inaddition thereto.

2. Whether the existence or non-existence of an execu=-
tive order withdrawing from entry the lands wherein the impound-
ing works are situate, or a special permit from the Forest Ser- )
vice are material in this proceeding at the present time.

3. Whether the storage rights under the existing cer-

tificates of appropriation are sufficient only for the Wyoming
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ranches and have been limited to use on those particular lands,

4. Whether the number of acre feet adjudicated in con=-
nection with existing certificates of appropriation (3487-R and
3861-R) has the effect of excluding the applicant from participa=-
tion under such appropriations.

5., Whether permits numbers 3770=R and 3771l=R have been
terminated or voided.

6. Whether the appellant should be glven consideration
before the Court by reason of its purchase of these water rights
under the circumstances involved and its use of water thereunder.

7. Whether the appellant has title or should be granted
the right to perfect its title to these water rights under the
eiroumstances here involved.

8. Whether the granting of the applications will temnd
to defeat the purpose of the Snake River Land Company to preserve
the sgenic features and beauty of Two Ocean and Emma Matilda

Lakes.

Decis t _

A hearing was held before the State Engineer on June 1,
1938, and he made his decision in the form of a written "Opinion
and Order" dated December 3, 1938, therealfter endorsed upon the
applications, rejeoting all of the appliecations and canceling
Permits 3770 Res,, 3771 Res., 16190 and 4232 Enk. and the
secondary permits under 3770 Res, and 3771 Res. Further
details appear under the argument with reference to this opinion

and order.
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Deoision of tne Board of Gontrol,

An appeal was taken by the appellant from the decision
of the State Emgineer to the State Board of Control which heard
the matter on April 20, 1939, and made its written "Findings and
Order? dated April 24, 1939, sustaining the action of the State
Engineer in rejecting the applications for the "reason that the
State Engineer and the State Board of Comtrol are now prohibited
undexr Chapter 125, Session lLaws of Wyoming, 1939, from granting
permits for any appropriation or development of the State's waters
while within the State's boundaries in whole or in part for use
outside the state.”

ARGUMENL
1. THE APPELLANT IS ENTITLED TO AN AMENDMENT OF

PERMITS NOS, 3770-R and 3771-R REDUCING THE RESERVOIR CAPACI-
TIES THEREQOF, AND TO PERMISSION TO USE THE WATER THEREUNDER
IN IDAHO UNDER THE APPLICATIONS FOR SECONDARY PERMITS AND THE
REQUEST FOR SPECIAL PERMITS, RELINQUISHING ANY RIGHTS IT MAY
HAVE IN ADDITION THERETO.

(a) or amendments o 70-R and 3771=R

We believe that the appellants heve produced evidence
clearly sufficient to justify the granting of all of tha appliocd-
tions referred to in the above heading. It is not considered
necessary to review in detall all of this evidence as it 1s large-
ly formal in character, but we will comment briefly with reference
to certain phases thereof.

The evidence submitted in comnection witﬁ applications

iE
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for smendment of 3770-R and 3771-R is amply sufficiemt to sustain
the granting thereof, treating such applications as applications
of this character ordinarily would be considered. The present 4
status of original permits 3770-R and 3771-R will be considered
separately below.

With reference to applications to amend 3770-R and 3771-R
it will be noted that the effeet of the application to smend
3770=R is to reduce the high water line area from 983 acres to
680 aores, and the avallable capasity from 65608 acre feet to
3040 aocre tut; and that the effeet of the amendment of 3771l-R is
to reduce the high water line area from 1130 acres to 904.2 aores
and the available capacity from 60900 acre feet to 1340 aecre
feet. It will also be noted that the impounding works authorized
by the original permits, to the extent that same are sought to be
recognized by applications for amendments, have been in existence
sinee lomg before the time to construct or make proof of comstruc-
tien formally expired under the conditions of the permits. That
is, the applications for amendments sesk permission to construst
impounding works to impound 3040 acre feet under 3770-R and 1340
acre feet under 3771-R; and the evidence shows that impounding
works sufficient to impound such an amount of water have been in
existence since at least 1981, whereas original permits sv'go-n and
3771=R provided that the time for completing the impounding warks
should terminate on Desember 31, 1924. Hence it also follows
that the works had been completed prior to the %ime specified im
the applications for amendments, (S8ee Transcript, pp. 23, u.

u; 44, 45, u; 47).
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(b) Rights and Title of Appellants under 3770-R
and 3771-R.

The rights of the appellant under the rights mentioned
in the heading and the appellant®s title thereto as the same have
a bearing upon the applications now under consideration appear
from the evidence and may be briefly stataed as follows:

Application ST70-R for the enlargement of Two Ocean
Reservoir, was filed Oectober 6, 1919, by 0, C, Carlisle and is
recorded in Book 12 at page 270 of Applicatioms, (Ex. 38). It
was assigned by C. C. Carlisle to the Osgood Land and Live Btoeck
Company September 14, 1981, by assignment recorded in Book ¥
Miss. at Page 1. (Ex, 37).

Application B5771-R for the enlargement of Emma Matilda
Reservoir was filed October &, 1919, by C.C.Carlisle and is re-
corded in Book 12 at page 371 of ipplications. (Ex. 38). The
permit was assigned by 0.C.Carlisle to the Osgood Land and Live
Stock Compeny om the ___ day of , 19___, the assignment
being recorded in Book 7 Mise. at page 1. (Ex. 39).

Osgood Land and Live Stock Compamy by eontract dated
April 15, 1920, agreed to sell to the appellant certain lands
and watdr rights, being the Osgood Trast in Idabho, including
5000 acre feet of stored water, the same being a storage right
which the Osgood Land and Live Stook Company was sesuring for the
use upon the Osgood Traet. (Exhibit 2). The evidence shows
that the 5000 acre feet of stored water was stored water in Hmma
Matilda énd Two Ocean Reserveirs (Tr. 12). Osgood Land amd Live
Stook Company with which the applicant contracted was an Idahe
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corporation and another corporation bearing the name The Osgood
Land and Live Stook Company had been incorperated in the State of
Wyoming. The latter corporation handled most of the transactions
with referense to the stored water. Both corporations have trans-
ferred by aslisnunt and quit claim deed to the appellant, all of
their interests in the permits and other water rights herein ine
volved, (Exs. 46 and 47).

(c) Status of 3770«R and 3771-R.
The applications for enlargements of Two Ocean and Emma

Matilda Reservoirs kmown as Permits Nos. 3770-R and 3771-R, have
the following status at the present time. ' _

As has been previously pointed out, these original ap-
plications were for a very much greater storage capacity than the
present applications for amendments thereof. The original per-
mits each specified that they were conditioned upon the striet
performange by the permittees, or their successors or assigns,
of a certain agreement dated May 2nd, 1981, between the State
Engineer and The Osgood Land and Live Stoek Company and that
they were subject to cansellation at any time if the terms of
such agreement were not complied with. (Exs. 36, 38).

The agreement of April 29, 1921, referred to provided
that upon execution thereof and the signing by The Osgood Land
and Live Stock Company of surety bonds therein referred to, the
State Engineer would issue the permits; that The Osgood Land
and Live Stock Company should thereupon make application to the
General Land Office of the United States for permits to constm ot
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the reservoirs in a United States Forest Reserve; that upon the
granting of such permit by the General Land Office The Osgood
Land and Live Stock Company would pay to the State Engineer the
sum of $30,000.00 in installments as provided for the construo-
tion of two bridges over the Snake River. (Ex. 40). The surety
bonds referred to were to guarantee performanee by The Osgood-
Land and Live Stoeck Company of the aets to be performedby it. (Ex.
42). It was also agreed between the parties that if the Genersl
Land Office should refuse to grant the permits that then the agree-
ment should beecome hull and void upon The Osgood Land and Live
Stoek Company delivering to the State Engineer for cancellation
the permits issued by hig. (Ex. 40).

The surety bond was given as agreed (Ex. 42) and the
application was made to the General Land Office and was denied by
letter of May 14, 1923, from the Commissioner of the General Land
Office to the Register and Reeeiver at Evanston, Wyoming. (Ex.
43.)

The permits have never been cancelled by the State En-
gineer, except by the attempted cancellation in this proceeding
contained in his Order of December 3, 1938,

While the construction of the reservoirs on the large
scale contemplated by these permits was never undertaken or -com-
pleted, it is a faet, shown by the evidense, that the impound ing
works, to the extemt contemplated by the applications now pending
for amendment of the permits, were actually undertaken and comple=
ted by Osgood Land and Live Stock Company, assignee of the permit-
tee, prior to the time fixed for the completion of the work dWnder

B
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permits mumbers 3770-R and 3771-R (Tr. 23,34,35,44,45,46,47)

and these reservoirs as so enlarged have been used by the appellant
for each of the years 1980 to 1934 inoclusive. (Tr. 10,30,38, 33,
37, 48, 48). Reconstruction work on Two Ocean Lake Reservoir in
1928 was done by appellant (Tr. 56,57), assignee of the permits and
the dams were maintained after their originsl eonstrustion by
assignees of the permittes. (Tr. 356,44). The State Engineer was

on the ground at the time the original construction was proceeding
and assented to it. {®r. 49). A representative of the Forest Ser-
vige set the stakes for the dam as it was reconstructed in 1928.
(Te. 28, 37, Ex. 17), to correspond with previous impounding capae-
ity (Ex.16). The applications for amendments were filed in the
year 1935,

At the present time therefore the appellant is in the
position of claimant, as assignee, of these uncaneelled permits
for the enlargement of the reservoirs, and the reservoirs Ilﬂ;
within the time limited by the permits, astually enlarged to the
extent that the appellant now seeks amendments of the original
permits. The State Engineer has often recognized the right of a
permittee to make proof of completion after the time limit whews
the actual work was completed within the time prescribed by the
permit. This appellant is now here asking suech action in its be-
half imn a situation where the work sought to be rescognized was act-
ually completed within the time limited and the appellant has not
only used the water for many years last past, but has also paid
substantially for the right it seeks to have recognized. (Ex. 2).

It is true that the original permits were to some extent
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conditioned upon the agreement to pay for two bridges, but it is
obvious that this agresment was based upon the projeet in its
original enlarged form and there is no basis for the State Enfgin-
eer to press any such ¢laim in commnestion with the permits as
they are sought to be amended.

The State Engineer’s Office has taken the position with-
in recent years ﬂll‘l it would be for ths bdest interest of all,
ineluding the State, to have the enormous exsess of potential
storage represented by these permits cleared from ths record.,
That position is sound. We submit that appellant now seeks by
this proceeding to make it a reality.

(4) Permiss 5487-R and 3561-R,

Permit 5487-R for Two Ocean Reservoir and Permit 3561-R
for Emma Matilda or Markham Reservoir have both ripemed into ad-
Judicated storage rights.

The rights under 3487-R were adjudicated November B4,
1985, in favor of "H.U. MeKinstry; Osgood Land and Live Stoek
Company,” for 512 acre feet with date of priority of May 9, 1918,
and Oertificate of asppropriation was issued undsr date of Jan-
uary 15, 1986, and is recorded in Certificate Record No., 45 at
pege 198, (Ex. 24). The astual storege capacity of Two Ocean
Reservoir, a® Mr. Roger's survey conclusively proves, is 3040
acre feet,

The rights under 3561-R were adjudicated under date of
November 84, 1935, in faver of Joseph Markham and Roy B, Lozier,
for 1710 asre feet, and Certificate of appropriation was issued
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under date of Januacy 15, 1926, and is recorded in Certificate
Record No. 45, page 201. (Ex. 31). This adjudication is gen-
erous; Mr. Rogers found the actual storage capaocity to be nearer
1340 acre feet,

All the right, title and interest of the original ap=-
plicants, H. C. McKinstry and Wm. C. Thompson to permit 3487-R
had been previously assigned as follows: H, C., MoKinstry assigned
to the Osgood Land and Live Stock Company by assigoment filed
Marsh 12, 1921 and recorded in Book 6 Misc. at page 428. (Ex. 21).
Wm. ¢, Thompeon asaigned to Fames L. Milmer and A. T. Shane by
assignment filed March 25, 1921 and recorded in Book & Misec. at
page 430, (Ex, 22). James L. Milner and A. T. Shane assigned
to the Oagood Land and Live Stock Uompany by assignment dated
Mareh 25, 1981, and resorded in Book 6 Mise. at page 431. (Ex. 23).

' All the right, title and interest of the original appli-
eants, Joseph Markham and Roy B. Lozier to permit No 3661-R had
been previously assigned to the Osgood Land and Live Stock Com-
pany by assigmments as follows: Joseph Markham and Roy B. Lozier
assigned to H. C. MoKinstry by assigmment filed March 12, 1921
and recorded in Book & Miso, at page 487. (Ex. 29). H. C. MoKin-
stry assigned to the Osgood Land and Live Stock Company by assign-
ment dated March 12, 1921, and recorded in Book 6 Misc. at page
428. (Ex. 30).

Thus it appears that all right, title and interest in
Permits 3487-R and 3561-R had been assigned to the Osgood Land
and Live Stock Company prior to adjudication, and that 3487-R
was adjudicated in the name of H. C. McKinstry; Osgood Land

é
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and Live Stoock Company. All right, title and interest of Oagood
Land and Live Stock Company (both the Wyoming and the Idaho
Companies) has been transferred by assigmment and quit olaim
deed to Utah-Idaho Sugar Company. (Exs. 46, 47),

Iwo secondary rights have been adjudicated under MNo.
3487-R; the secondary permit being No. 15185,

Application for Permit 15185 was filed by Wm. C. Thomp=
son and H, C. MeKinstry May 9, uu; and is recorded in Nook 48
at page 883. The permit was issued under date of August 19, ‘
1918, (Ex. 85). This secondary right was adjudicated to Osgood
Land and Live Stoock Company under date of November 24, un;
recorded in Book 45, page 200, for 1.06 cublie feet per second of
time, with priority of May 9, 1918, to irrigate 74.4 acres in
Seetion 18-48-114. Certificate of appropriation was issued Jan.
uary 15, 1986, (Ex. 28). Secondary right under this permit was
also adjudicated to H, C, MeKinstry November 24, 1925, recorded
in Book 45 at page 1!!; for 1.96 cubic feet per second of time
to irrigate 137 acres in Section 7-45-113, with date of priority
May 9, 1918, OQertificate of appropriation was issued January
15, 1926, (Ex. 27).

Three secondary rights have beem adjudicated in connec-
tion with Permit 3861-R. These secondary rights were adjudicated
under Permit 15569 filed by Joseph Markham, Roy B. Lozier and
0. W. Snell on August 19, 1919, and recorded in Book 50 at page
65. Permit was issued September 18, 1919. (Ex. 38). The fol-
lowing rights have been adjudicated under this permit.
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There was adjudicated to Joseph Markham under date
of May 4, 168256, recorded in Book 46 at Page 202, an appropri -
ation for 1.88 cubic feet per second of time, with priority for
stored water of May 1, 1919, and for unstored water of August 18,
1919, for the irrigation of 131.61 acres in Section 6-45-114,
Certificate of appropriation was issued January 15, 1926, and
recites that the rights thereunder for irrigation from the un-
stored flow of the stream shall not sxceed one cubic foot for
seventy acres. (Ex. 334,

There was adjudicated to Roy B. Lesier under dste of
May 3(, 1985, recorded in Book 45-203, 1.86 cubic feet per seceond,
with date of priority of May 1, 1919, for stored water and August
18, 1919, for unstored water for irrigation of 130 acres in Sec-
tion 4-48~-114. The certificate of appropriation was issued
January 15,'10“, and likewise recites that the rights for the
unstored flow of the stream shall not exceed one cubic foot for
seventy acres, (Ex. 34).

There was adjudicated to C. W. Snell by adjudication
dated November 24, 19856, recorded in Book 45, page 204, 1.78 cubic
fest per second, with date of priority of May 1, 1019, for stored
water and August 18, 1919, for unstored water, for the irrigation
of 124.9 asres in Section 22-45-114. This cortlrlca.to also
recites that the rights for the unstored flow of the stream
shall not exceed one cublc foot for seventy acres. (Ex. 35).

Thus it appeara that all right, title and interest
in and to Permits 3487-R and 3561-R have been assigned to the
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Osgood Land and Live Stock Company and by it transferred to
Utah-Idaho Sugar Company. (Exa., 46, 47).

These ronorvoir'rishtl (3487-R and 3561-R) have but
an indirect bearing upon the controversy here, and it is of lit-
tle importance at this time whether the secondary permits were
issued with the intent, and had the effect, of adjudicating all
of the stored water under these permits to the secondary permit-
tees or not. It is sufficient to peint out at this time that the
appellant has prima facie rights to stored water under theae
reservoir rights. In this connection it appears that the storage
right under aill-l was adjudicated to H, C, McKinstry and o|good
Land and Live Stock Company jJointly; that one of the lonondnry
permits was ad judicated to the Osgood Land and Live 3tock Company,
individually, and has been acquired and reserved by Douglas
Scalley for the benefit of, and conveyed to, the applicant; (Tr.
86, 40, 41); that there is nothing to indicate all of the
water stored in either reservoir has been fully covered by secon-
dary adjudications, the adjudications of water under the secondary
permits being made on the basis of cublc feet per second of time,
which has np bearing upon the amount of stored water to which
each permittee may have been entitled; and that the adjudications
in connection with the secondary permits under 3581-R included
rights for both stored and direct flow water, and therefore
cannot be depended upon as a basls for allocating the stored
water. A further adjudication of some character may be necessary

to determine the respective rights of applicant and others to

these atored waters.

2R
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It follows th.ut Utah-Idaho Sugar Company as successor
in interest to Osgood Land and Live Stock Company has a clear right
to stored wgter under 3487-R and 3561-R by reason of the following
(1) adjudication of the storage rights under 3487-R jointly to
H.C.McKinstry and Osgood Land and Live Stock Company; (2) adju-
dication under secondary permit 15185 for the irrigation of
74.4 acres in Section 12-54-14 to Osgood Land and Live Stock Com-
pany; (3) the residual right to stored water under both 3487-R
and 3561-R by reason of assignments of the permits prior to ad-
judication to Osgood Land and Live Stock Company and their sub-
sequent transfer by assignment and quit-claim deed to UtaheIdaho
Sugar Company., . '

It should be remembered that sbored water may be sold,
leased, transferred and used in such manner and upon such lands
as the owner may desire provided it is used for beneficial pur-
poses. (122-1602, W.K.S. 1931). And the owner of a reservoir
shall be held to be the owner of the right to impound the water
and the right to sell or lease a portion or all of his right to
the impounded waters., (122-1601)

The appellant through the Osgood Land and Live Stock
Company has a right to stored waters under 3487-R and 3561-R and
-l.t is unnecessary and 1-Atorhl to determine the extent of that
right at this time. Whatever right the appellant has under those
permits forms an additlonal buil\ for its clalm that it is en-
titled to the smendments of permits 3770-R and 3771-R which it

now seeks.
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Other than as hereinabove stated permits 3487-R and
3561-R have no material bearing upon the matter now under
consideration by the State Engineer.

The large amount of space devoted to this question by
protestants serves only to emphasise, so far as the present
controversy 1ls concerned, that the appellant does have rights

under permits 3487-R and 3561-R.
(e) Application for permission to use in Idaho,

The evidence shows that as a practical matter the water

involved in the applications now before the Court could not be
used in Wyoming (Tr. 20-281, 24-25, 48), and that it has for sev-
eral years actually been applied to beneficial use 1in Idaho,
(Tr. 30, 32, 33, 37, 46, 48, Exs., 16, 17, 18), This has not
been done in bad faith but under the belief by the users that
they were entitled to the water and that thelr record title
would ultimately be completed and perfected. (Tr. 36, 37, 41,
48-49). Clearly the mutual requirements of friendship between
the States of Wyoming and Idaho with reference to the division
of waters requires that under the circumstances the State En-
gineer should permit the use of this water in Idaho. The water
cannot be u;od in Wyoming; it was purchased by the appellant;
its use (as is hereinafter pointed out) will not have the
effect of interfering with the beauty of the two lakes involved.
The appellant does not question the reasonable requirements of
other water users having storage and secondary rights. (Tr.
8-9) The protestant contends that the dams are a bad thing

(Tr. 67) and yet proposes to continue to use them, (Tr. 68) 8
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This 18 an unreasonable position and should not be considered.
The protestant makes no showing of any detriment to i% which
might result from the granting of the applications of Utah-
Idaho Sugar Company. The evidence shows that there ls enocugh
water from the reservoirs for all appropriators, 1nclud1n§ the
appellant. (Tr. 48),

(f) aspplications to cancel or relinquish.

The appellant asks for nothing under this head which
this Board should not be willing to grant upon mere request.
The aﬁpallnnt wishes to make clear, however, that 1t does not
seek cancellation but desires merely to relinquish any rights
which 1t may have 1n the following permits without objeetlion to
cancellation to that extent, _

The applications involved under this heading are as
follows: P-161980, 4232 Enl, and the excess of 3770-R and 3771-R
over that which 1s covered by the applications for amendment now
pending,

(g) The contention of the protestant that it purchased
lands and water rights without knowledge of the appellant's

claims is without merit,

The peéition of the protestant under this contention 1is
made clear by its witness Winger. Mr. Winger testified that the
protestant bought the various lands under these reservoirs,
"believing that we were buying all of the water rights appurten-
ant thereto, including storage rights." (Tr. p. 68); and again
the same witness sald with reference to the position of his

24
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principal that "they felt that they were buying all water
appurtenant to that land." (Tr. 66)

It i1s clear that the Snake River Land Company did get
all water rights, including storage rights, appurtenant to its
lands and was not misled or damaged by any fallure on its part
to ascertalh the existing water rights of the appellant.

In other words, the protestant got all of the water rights it
expected to get and has no cause for complaint on any ground

at this time., The appellant does not question the right of the
protestant to satisfy its reasonable requirements under its

purchased rights. (Transcript pp. 8-9),

2., THE BXISTENCE OR NON-EXISTLNCE OF Al EXECUTIVE
ORDER OF WITHEDRAWAL OR A SPECIAL PERMIT FROM THE FOREST SERVICE
HAS NO BLAAING UPON Tk MATTERS INVOLVED HERE AT THIS TIME.,

All that the protestants have to say with reference to
an executlve order of withdrawal or a special use permit from
the Forest Service is immaterial in this proceeding. The
State kngineer grunts permits without reference to any rights
or easements which must be obtained Iin connection with the bulld-
ing of irrigation or impounding works. LEven 1f the practice
of the State Lngineer were, as we do not understand it to be,
that the granting of water rights would bDe made conditional upon
the obtalning of such rights of way or easements, the question
would still not be material here. If the applications here
pending are granted it will then be the concern of the appellant

here to make proper applications to the Forest Service for the

needed rights of way or easements. There 1s no reason :3\9
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to believe at this time that such rights of way or easements
willl not be granted in view of the fact, as we have pointed
out, and will point ocut in more detall hereinafter, that the
rights sought by the appellant here will not have the effect
of interfering with the beauty of the lakes involved. We
do not belleve that protestants are justified in asserting
that the Forest Service will not grant the necessary rights of
way or easements and certainly the Foreat Service 1s not before
the State inginocr at this time. We belleve the Forest Service
is responsive to the needs and requirements of all our citizens
and that 1t wlll readily see that the desired rights of way
and easements will not be detrimental to the beauty of the
country or to any other citizens. The fact that the General
Land Office refused the request for rights of way and ease-
ments on the very much enlarged scale contemplated by the ori-
ginal applications has no apparent bearing on what the needs
of the appellant will be under the amended applications. One
of the reasons of the appellant in asking the amdndments is to
make its demands consistent with the preservation of the beauty
of the two lakes involved, and we cannot belleve that this
attitude of the appellant will not receive favorable consid-
eration by the forest Service.

3. THE QUESTION WHRTHER STORAGL RIGHTS UND:LR EXIST-
ING CERTIFICATES OF .PPROPRIATION HAVE BEEN LIMITED TO USE ON
ANY PARTICULAK LANDS IS NOT MATLRIAL AT THIS TIME,

-26-
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This lssue was ralsed by the protestants with reference
to Certificates 3487-R and 3571-R. There 1s nothing within the
four corners of these documents which imports any such restriction.
Moreover, as pointed out above, these certificates have only &
very indirect bearing upon this controversy and it is not impor-
tant at this time to determine whether the storage rights adjud-
icated under the permits referred to were limited to any particu-
lar lands or not. Certainly any rights of the appellant under the
certificates referred to have not been ad judicated with reference
bo their places of use and if and when their rights are adjudicat-
ed those questions will arise, but such questions need not and
should not be determined at this time.

4. THE QUESTION WHETHER THL NUMSER OF ACRE FEET ADJU-
DICATED IN CONNECTION WITH EXISTING CERTIFICAT:S OF oPPROPRIATION
HAS THE LFFECT OF EXCLUDING THE APP:LL.NT FROM PARTICIPATION UNDER
SECH APPROPRIATIONS IS LIKEWISE IMMATERIAL 30 FAK AS THIS CONTRO-
VERSY IS CONCERNED.

This issue was also ralsed by the protestants and refers
to the rights under Permits 3487-R and 3561-R, The nrgﬁnent is
that the number of acre feet adjudicated indicates an intentlion
on the part of the Board to adjudicate all the water to secondary
poy-ittots under whom appellant claimed no rights. HNo evidence
was offered in support of that contention. 1lhe great disparity
between the allotments to the settlers, and the storage gctually
existing, at least in the case of Two Ocean, lhoulﬁ in itself De

sufficlent to refute it. Besides, the assignments from the ranch-

-on, 3% C
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ers to Osgood contain reservations in favor of assignors which
definitely establish that their participation, while preferred,
should not exhaust the total storage in normal seascns. The ranch-
es other than Thompson, should not be denied their reasonable re-
quirements. Appellant will not oppose such an arrangement, either
under an interim worklng agreement or in any appropriate pro-
ceeding. The present proceeding would hardly seem to be a proper
one in which to allot or re-allot storage waters previously ad-
Judicated by the Board of Control.

' 5. PERMITS NUMBERS 3770-R and 3771-R HAVE NOT BEEN
TERMINATED OR VOIDED.

We have already pointed out that under the contract
between the State knglneer and the Usgood Land and Live Stoeck
Company these permits are subject to cancellation upon thelr sur-
render by_tho permittees. No such surrender has ever been made
and the permits have never been terminated or voided. They are
still in existence for proper disposition, and we respectfully
submit that under the showing here made the applications for amend-
ment of the original permits to accord with the sctual construct-
ion of impounding works within the time limited should be granted
at this time. This would have the double effect of disposing of
the original permits on the very much enlarged basis and giving
the appellant a record title to the storage rights as limited
by the impounding works actually constructed.

6. THE APPELLANT SHOULD BE GIVEN CONSIDERATION

28
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BY REASON OF ITS PURCHASE OF THESE WATER RIGHTS, UNDER TEE CIR~-
CUMSTANCES INVOLVED, AND THE USE OF THE WATERS THEREUNDER.

We have already pointed out that the water inveolved in
this controversy is but a part of 5000 acre feet which the appel-
lané purchased from the Osgood Land and Live Stock Company. The
purchase price of all of the properties involved in the trans-
action was very large, that is seven hundred thousand dollars,
(Ex., 8, Ex. 19, pp. 130-132). The actual portion of the con-
sideration allocable to the 5000 acre feet of water referred to
has not been fixed and cannot be stated, but stored water in the |
amount of 5000 acre feet for use on such a project as was pur-
chased by the Utah-Idaho Sugar Company is obviously valuable, and
the evidence showed its importance and necessity, (Tr. 26,31,38),
and a right for which the applicant may properly ask careful conside
eration. The appellant paid for this right and assumed that it
would be delivered. Eventually it found that its title was in-
volved, and in attempting to straighten 1t out discovered that its
applications made for that purpose were the subject of protest,
not by other water users in the State of Wyoming but by represen-
tatives of the Snake River Lend Company and by the National Park
Service. With commendable frankness the protestants have indic-
cated that thelr protests are based upon the assumed and we believe
erronsous ground, that the granting of the applications here will
have the effest of btmt&; from the beauty of the lakes in-
volved., We submit that the appellant is entitled to every con-
sideration, At the risk of repetition we repeat the grounds Tor
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this assertion: The appellant pald for the rights; the impound-
ing works were constructed within the time limit by the assignee
of the permittee and his successor in interest; the water has,

in all good faith, been applied to beneficial uses for many yearsj
the appellant is honestly endeavoring to quiet its title; the
appellant is anxious to cooperate in the desires of the protestants
and not to intexmdre with the beauty of the lakes involved; and
finally, as we submit, the granting of the applications here will
not mar the besuty of the lakes., As tu the good falth of the ap-
pellant in using the water, see Transcript 36, 37, 41, 48-49, Ex.
16. In this connectlon 1t should be borne in mind that the

State Engineer was on the ground and assented to the enlargement
cﬂ;tmtlcn (Tr. 49); that a representative of the Forest Ser-
vice set the stakes for the reconstruction work done in 1928,

(Tr. 28, 37), and (Ex. 17) that there 1s no evidence of objection
to the use of the water by the state water officlals until 1935,

7. THE APPELLANT HAS FORMAL TRANSFERS OF ALL OF THE
RIGHTS OF 0SGOOD LAND AND LIVE STOCK COMPANY HEREIN INVOLVED,

As has already been pointed out the appellant has
formal transfers by assignment and quit-claim deeds of all of the
righits of Osgood Land and Live Stock Company, both the Idaho and
Wyoming corporations, herein involved. These transfers cover all
of the rights of Vsgood Land and Live Stock Company under Permits
3770=-R, 3771-R, 3487=R and 3581-R and all other water rights here-
in involved, including all interest andestate of Osgood Land and
1ive Stock Company in and to Two Ocean Lake Reservoir and Emma

Matilda Lake Feservoir. -30- 38
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8. THE GIAITI!D OF THE APPLICATIONS WILL NOT TEND TO
DEFEAT THE PURPOSE OF THE SNAKE RIVER LAND COMPANY TO PRESERVE
THE SCENIC FEATURES AND BEAUTY OF TWO OCEAN AND EMMA MATILDA
LAKES . ‘

The real greund for protest is ﬁhnt the effect of the
granting of the applications will be to mar the beauty of the Two
Ocean and Emma Matilds Lakes. The proto‘t of the National Park
Service states the fear that the granting of the applications
may result in the building of very large reservoirs on the
basis of the original applications 3770~R and 3771-R. If appel-
lant has falled to make its purpose clear up to thia point, we
now wish to state unequivocally amd that the appellant seeks only
to quiet its title to rights under 3770-R and 3771-R to the
extent that impounding works now exist, and have existed for
many years, and to relinquish any rights in addition thereto,
and we believe that its applications for amendments, cancellations
and relinquishments so state. Clearly that 1s their effect and
that 1s the purpose of the appellant.

The evidence shows that the height of the impounding works
corresponds with the natural high water marks of the lakes
(Tr. 20), and it seems impossible that there can be any contention
under these circumstances that the existdnce of these rlghts and
the impounding works thereunder can in any substantial way mar
the beauty of the lakes involved. In fact we submit that on the
contrary, advantages arlise from the existence of these impounding

works and the use of these lakes in the manner contemplated and

{n which they have actually been used. In other words, the seffect

5106
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of these impounding works and the use of the water under these
rights is to hold the water in the lakes and let it out gradually
in a manner which does not mar or disturb the beauty of the
lakes by erosion or otherwise. (Ex. 19, p. 1) The diversion
works are very benign in lppou-lnco'lnd could be easily made
almost, 1f not absolutely, uncbservable., (Exs. 7, 8).

Furthermore, the appellant is entirely in accord with
the viewa of the protestants in the matter and is as anxious
as the protestants to preserve the beauty of these lakes and
the rights of all others involved.

And in any event we believe that the complaint of the
Snake River Land Company under this heading is immaterial and
should not be considered.

$., THE DECISION OF THE STATE ENGINEER IS ERRONEOUZ AND
I8 NOT JUSTIFILD BY THE EVIDENCE AND SHOULD NOT BE FOLLOWED,

We respectfully disagree with the contention of the State
Engineer that the agreement of May 2, 1921, between the then State
Engineer and Ysgood Land and Live Stock Company is subject to
the interpretation he gives it under the circumstances here involved.
The conditlon for cancellation upon refusal of United States
General Ldnd 'Office to grant necessary rights of way had reference
to the very much enlarged reservoirs then contumpl:til; That it
has no practical or actual application to the reservoirs contem-
plated by the amended applications involved in this proceeding as
evident on the fact of the matter, and this interpretation has

been fully recogniged by the acquiescence of succeeding State En-

The cancellation provision provides for the surrender and

-s2a ‘ 3:;{5
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delivery of the permits to the State Engineer for cancellation
and this has never been done or sought by any State Engineer

except by the order of the State Engineer in this proceeding.

The State Englneer makes an unjustified assumption to
the effect that the appellant canmot obtaln rights of way to build
or maintain the necessary storage works, which 1s entirely out-
side of the record. |

The State Engineer's assumption that Permit No. 3771 Res.

upon the Emma Matilda Reservolr is canceled by the mailing of a
notice of forfeiture is contrary to law, The statute to which

the 3tate Engineer refers (Sec. 128-409) provides that
default by the holder of the permit in completing the construc-

tion within the time specified shall work a forfelture of the
water right involved; provided, that the State Englneer shall
give notice by registered mail at least three months before
default. The statute does not provide that the giving of such
notice shall eonstitute a cancellation of the certificate,

but merely that such notice shall be a prerequisite to cancel-
lation, That this 1s so was clearly recognized by the Leglsla-
ture in 1937 by amending the section to provide by additional

language that "The State Engineer may upon such default cancel
the permit." Clearly the State Engineer's argument that the glv-

ing of the notice in itself canceldd the permit is erreneous.
The argument of the State Engineer that I-l Matilda
Reservolir had already been adjudicated to the extent of 1710 acre

fest and that therefore the erection of a dam impounding 1340 acre

. The
feet could not constitlitute an enlargement, is without point

- 29P
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evidence 1s that the present impounding works, impounding 1340
scre feet, were actually constructed in 1919. Assumirg that stor=
age right to the extent of 1710 acre feet had previously been

ad Judicated as a matter of redord, 1t is not inconsistent to
grant a later enlargement right on the basis of new construction
actually impounding a less amount of water than that previously
ad judciated on paper. 1In other words, an adjudication of 1710
acre feet on paper may not represent an actual storage of 1340
acre feet, Lf u later construction ectually, as shown by meas-
urement and testimony, impounds only 1240 acre feet, there is

no reason why an enlargement right should not be based upon the
actual construction, particularly when those claiming under the
enlhrgement do not dispute the right of those claiming under

the original adjudication teo such waters as they may need,

There 1s no evidence that impounding works actually impounding
1710 acre feet of water were actually constructed, and it is
entirely possible that the adjudication was based upon an es=-

timate which was erroneous.

IQ. TEE DECISION OF THE BOARD OF CONTROL IS BASED EX-
CLUSIVELY UfON THz GROUND THAT THE STATE ENGINLER AND TEE STATE
BOARD OF CONTROL ARE PROHIBITED FROM GRANTING THE APTLICATIONS
UNDER CEAPTER 125, SESSION LAWS OF WYOMING, 1939, AND THIS CON-

CLUSION IS ERRONLOUS,

-34-

go




00-00-0000: in the district court of the third judicial district: in the matter of the appeal of the utah-idaho sugar company, page 35con

The Constitution of Wyoming provides that "the Board of
Control, to be composed of the State Engineer and Syperintendents
of Water Divisions # # # shall, under such regulations as may be
prescribed by law, have the supervislon of the wateras of the State
and of thelr approprlation, distribution and dlversion. 1Its
declalons to be subject to review by the Courtes of the Stnt;.'
{Article 8, Section 2).

The Legislature has now provided that "None of the waters
of Wyoming shall ever be appropriated while within the state for
use outside the State's boundaries except pursuant to a petition
to the Leglslature and an act by the legislature permitting any
such diversion specifiaally described as such, The State knglneer,
Board of Control, State PAanning and Water Conservation Board, and
any other officers, agents, agencles, or employees of the state
are prohibited from granting permits for any such appropriation or
development of the state's waters whlle within the state's bound=-
aries, in whole or in part, for use outside the state. Any such
grants, except in pursuance of the provisions of this aection shal 1
be null and void." (Session laws, 1939, Chapter 125, Section 14.

Thus 1t will be seen that the Constitution speciflcally
delegates to the Board of Control, composed of the State Inglneer
and the Superintendents of the Water Divisions, the supervislon of
the waters of the state and thelr uppropriation, distribution and
diversion; and the Legislature has attempted in 1939 to take from
the constitutional board the power to supervise the appropriatlon,

dlstribution and diversion of certaln waters of the state, that

-35=
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is those which are to be used outside of the state.

The waters involved in this legislation are clearly
"waters of the state" contemplated by the ab.ve constitutional
provision, and the Leglslature recognises this by referring to
them as "waters of Wyoming",

The Legislature apparently seeks to avold thi clear effect
of the constitutional mandate by impliedly distingulshing between
waters of the state which are to be used within the state and
waters which are to be used without the state., This i1s a dls-
tinction which the constitutional provision does not state, and
which 1t clearly does not contemplate. There would be as much
reason for the legislature to attempt to take from the Board of
Control similar power with reference to waters of the state which
are to be used in a specified county of the state.

The 19390 legislation is a plain attempt on the part of
the Legislature to selse powers which the Conatitution has placed
elsewhere, that is in the Board of Control.

There is nothing in this contentlion which is inconsistent
with the holding of our Supreme Court in Simmons v, Ramsbottom,

51 Wyoming 419, to the effect that the constituticnal provision

has not vested the Board of Control with oxclualvo-jurildictiun

of actions to determine the priority of water rights, but that

there 1ls concurrent jurisdiction for that purpose in the courts.

In fact the action of the 1939 Legislature is diroctly contrary

to this holding, because such action attempts to place exclusive
jurisdiction in the Legislature, and to the extent involved, teo
take such jurisdiction from the Board of Control.

38 Y28
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It 18 true that the constitutional provision referrred 1o
provides that the supervision of the Board of Contreclshall be
under such regulations as may be prescribed by law. Ihis clearly
refers to such regulations as may be conasistent with the powers
directly granted to the State Board of Control, and does not give
the Legislature, under theguise of regulation, the power to
usurp the very authority granted to the Board by the Constitutionm.

The Leglslature seems to have recogniged the futility
of providing that none of the waters of the stute can ever be
appropriated for use outside of the state; and has resorted to
an equal futllity, that 1s the attempt to take the power of sup-
ervision over appropriation, distribution and diversion from the
constitutionul authority and give 1t to itself.

hAssuming for the sake of argument, nut not admitting,
that the Legislature might, consistently with the Constitution,
have provided thut the Board of Control should not approve the
appropriation and distribution and diversion of water for use
outside the State, until the Legislature had been given the op-
portunity to approve or disapprove a petition for such use oute-
side the State, it 1s clear that this is not what the Legislature
d1d or intended.

Furthermore, the leglelature makes no attempt to provide
for pending anplications, and should not be interprested to mean
that such app’ ations should be denledand the rights of the E
appellant terminated prlor to an adequate opportunity by the

appellant to mauke the required petition to the Legislature,
Fate

THe application here §9E°1V°d for permission to use in
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the State of ldaho has been presented in due course, first to the
Stete knglneer, as required by stutute, and by auppeal to the
State Board of Control, which had the entire matter, including
the question of use in the State of tdaho before it.

The very least that the court can order, under the cir-
cumstances, 1s that the appllicatlion shiould not be denled upon the
basis of the 1839 leglslation until the appellant has had ample
apportunity to present to the State Leglslature a petition for
use of the water outslde of the State,

11. TEE APPELLATL PROCELURE INVOLVED CONTEMPLATES A

THIAL DE NOVO BY THIS COURT.
The Constitution provides that decisions of the Board

of Control in the supervision of the waters of the State and of
their appropriation, dlstribution and diversion, shall be subject

to review by the courts of the State. (article 8, Section 2).

The statutory provieions appear in Sections 122-119 to
127, beth inclusive.

Section 122-123 prbvides that all proceedings on appeal
shall be conducted according to the provisions of the Civil Code
of Procedure, and the practice of appeals from the District Courts
of the State to the Supreme Court; provided, that the practice
on appeal in the District Court, as to pleadinge necessary to be
filed and the admissior of evidence upon the trial, shall be the
same &8s 18 now or may hereafter be provided for by law regula-
ting appeals from the Justice Court.

Thnoff.ct of the foregoing statutory provisions is that
the matter shall be tried de ;nvu on appeal to the District Court,
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and our Supreme Court has so held in the case of Simmons v.
Ramsbottom, 51 Wyo, 432, where the Court sald:

"This statute by 1ts own and direct terme contemplates
that when an appeal 1s taken from the State board of Con=-
trol to the district court, evidence may be taken Iin the
hearing on appeal. It further provides that an appeal
to the diastrict court in such case shall follow the proe
visions regulating appeals from Jjustlice court. GSectlon
62-1205, Rev. St., 1931 provides that when an appesal ls
taken from a justice court to the district court the trial
in the latter case shall be de novo, in which case, of
course, eévidence may be introduced by either party."

12, SUMMARY,

The applications for amended permits 3770-h and 3771-R,
to conform with the sctual construction of lmpounding works for
reservoira of greatly feduced capacity ahould be granted in the
absence of any substantial showing which would support a contrary
ruling., Lthe applicetions for umended permits were flled before
any attempt at cancellatlion of the original permits and there ias
clear jurisdiction to support such action,

The corresponding secondary permits should likewise be
granted.

The applicatlon to use the water in Idaho shéuld be granted,
the evidence leading to the necessary conclusion that the water
could not be used in the State of Wyoming.

The position of the protestants 1s without merit., Ihe
contention that the beauty of the lakes will be adversely affected
18 not suppor =<1 by the evidence; nor is this a legal objJection;
and in any even. the appellant is wholly in accord with protes-

tants desire in this regard. The appellant does not question
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the right of protestants to satisfy their reasonable requirements _
under its existing water rights, They 7ot all they ever bargained
for, '

The pesition of the State Engineer is unsound, The condl-
tions attached to the original application clearly do not apply
‘to the amended permits sought, and his office has so recognised
by its long inaction., TYere 1s no evidence that a right of W-'
or use permit cannot be obtained from the Secretary of the Inter-
ior, and there could be none, and the obtaining of the same 1is neo
part of thi; proceeding. Such permit ilnvolves nothing which has
not been actually permitted for yesrs. Original Permit mm.
was never cancelled prier to the q-nmo-nt of this proceeding
as contended by the State Engimeer and is still in existence. The
appellant 1s entitled to the amended permit for 1340 acre feet
in Emms Matilda, based upon actually cemstrusted impounding veris,
regardless of a prior record adjudication of 1710 dsre feet, and
consistently with such adjudicatioen,

The decision of the Board of Control 1s confimed to a
question of law and 1s erroneous. The power of supervision of
the appropriation, distribution and diversion of the water of the
State 18 '.Jlt.ﬂ by the constitution in the Board of Control. The
Legislature could not take this power from the Board and veat 1t
in the Legislature. The 1939 Leglslation is unconstitutional, and
vold.

The trials 1s de move and the court should make the order
which should have been made by the State Engineer.

~40-
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CONCLUSION,

All of the applications of the appellant should be

granted.

Respectfully submitted,
John U, Loomis

Ashby D, Boyle

—_Otto E. NeCutcheon
Attormeys for Appellant,

wdla “ #16
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IN THE DISTRICT COUKT OF THE THIRD JUDICIAL DISTRICT IN AND
FOR TETON COUNTY, STATE OF WYOMING

IN THE MATTER OF THE APPEAL OF THE
UTAH-IDAHO SUGAR COMPANY FRGM THE

ACTION OF THE STATE ENGINEER IN THE Ho, 447
ENDORSEMENTS PLACED UPON APPLICATIONS

FOR AMENDMENT OF PERMITS NOS. 3770 BRILF oF
Res. and 3771 Res. and Applications

for Secondary Permits from Two Oocean PROTESTANT

cation Nos, 13 1-8-3-4/387 and

)
and Emma Matilda Reservoirs (Appli- (i
14 3/128.)

Protestant's position in conneetion with this matter
has been uniform since the contest beocame appurent in 1935. Any
apparent inconsistencies in Protestant's position arise by reason
of the various positions assumed from time to time by Ap-
plicant.

Applicant, on page 31 of its brief, attempts to state
the position of the Snake River Land Company, and Protestant's
only oritiecism is that the statement is incomplete. Applicant
now ooncedes the Snake River Land Company is entitled to the
water and water rights originally &eveloped by McKinstry, Lozier,
Markham and Snell, and contends that as to these four ranches
and the water rights appurtenant thereto now owned by the 3neke
River Land Company, there is nc contest at this time, no dispute,
and no issue in this case. The Snake River Land Compamny will
accede to this position.

There is, however, another ground on which the 3nake
River Land Company believea that the Applicant should be denied
its application to amend Applications 3770-R and 3771-R and that
briefly is the weakness of applicant's case. In other words,
the Snake River lLand Company is the owner of rights in Emma
Matilda and Twe Ocean Lakes and believes that such excess stor-
age capacity as may now exist in those lakes or might be developed
belongs to the State of Wyoming, and not to Applisant, Utah=
Idaho Sugar Company. Protestant believass that a hisbrical
statement of the faots in this matter is important and submits

the following as such a atatement.

-1- 48R
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May 1, 1919, Joseph Markham and Roy B, Lozier filed ap-
plication for Permit No, 3581-R asking to build a dam three
feet high at the ocutlet to Emma Matilda Lake, and to store
B8579.7 aore feet of water. This permit was granted. (Ex. 28)

On May 9, 1919, H. €+ MoKinstry and william C. Thompson
filed an application for Permit No, 3487-R to oconstruct a dem
two feet above stream bed on Two Ocean Lake to store 1034 acre
feet of water, This application was approved, (Ex, 20)

On Ootober 8, 1919, C. C. Carlisle filed an application
for Permit No. 3770-R, asking the right to enlarge Two Ocean
Lake Reservoir so as to store 63,605 acre feet of water. (Ex.
36) On the same date C, C, Carlisle filed an application for
Permit No. 3771-R, asking for the privilege of incureasing the
dam of HZmma Matilda Lake so as to store 60,900 gere feet of
water. (ex. 38) These last two permits to Carlisle were con-
ditioned upon the striot performance of a certailn agreement
dated May 2z, 1921, between the State Englneer of the State of
Wyoming a.r.llrt.ho Osgood Land and Livestook Company, a Wyoming
oorporation, which agreement is in evidence as Exhibit 40.

At some time, the exact date of which is not certain,

a two-foot impounding dam was constructed at the outlet of Two
Ocean Reservoir, as provided by Permit No. 3487-R, and a three-
foot impounding dam was constructed as provided by Permit No.
3561.

In 1919, according to H. C. MoKinstry, he, as an employee
of the Osgood Company (which of the two Osgood ocompanies is not
specified), constructed a six-foot dam on Two Ooean Reservoir,
(Tr, 46): and evidently, from MeKinstry's testimony, the original

dam in Epme Matilda was a four-foot dam. (Tr. 47)

Thereafter, on February 5, 1921, McKinstry assigned his
interest in Permit 3487-R to Osgood Land and Livestock Company,
a Wyoming corporation. (Ex. 21) And on 4pril 14, 1920, Thompson
assigned his interest to Milner and Shane. (Ex. 22) And on
Maroch 21, 1921, Milner and Shane assigned the Thompson interest
in Permit No. 3487-R to the Osgood Land amd Livestock Company,
@ Wyoming corporation. (Ex. 23) On aiugust 12, 1920, Markham
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and Lozier assigned their interest in Permit No. 38561 to MoKin-
stry. (Ex. 29) And on FPebruary 5, 1921 MoKinstry assigned his
interest in the Markham and Lozier permit No. 3561 to the Os-
z00d Land and Livestock Company, a Wyoming corporation. 4nd on
September 14, 1921, C. C. Carlisle assigned his interest in Per-
mits Nos. 3770-R and 3771-R, together with other permits, to the
Osgood Land and Livestoek Company, a Wyoming ocorporationm.

Now, the Applicant in the matter now before the Court,
on the 5th day of April, 1920, and while the reservoir permits
were still held by the original settlers in Jackson Hole, en-
tered into an agreement with the Osgood Land and Livestock
Company, an Idaho eorporation, and therein they attempt to base
their claim for storage rights in Two Ocean and Emma Matilda
Lakes. In this Agreement (Report 79), the Osgood Land and
Livestock Company, an Idaho corporation, agrees to sell 5,000
aere feet of stored water, and they agree to do the construction
work necessary to reservoir the 5,000 acre feet of water. There
is nothing in that contraect, or in any of the documents subse-
quent to the contraet, to indicate that the 5,000 acre feet of
water was to come from Two Ocean Lake, from Emma Matilda Lake,
or from any other particular lake. And again referring to the
faet that such storage rights as existed in the two lakes in
question at that time belonged to the original settlers, there
can be no presumption that this water was to cams from these
reservoirs rather than to come from Jackson Lake Reservolr, or
any other reservolr on the Snake River system.

Simultaneously with the filing of Application for Permit
No. 3487-R, McKinstry and Thompson filed application for a per-
mit to divert and appropriate, under Permit No. 15185, wherein
they specified that the water to he stored under Permit 3487-R
was to be used on Z11l.4 adres of land in Teton County, Wyoming.
The record fails to show that this permit was ever assigned or
transferred to appliecant, or that any other or additional permit
to withdraw the same water has ever been made. (Ex. 25)

®n August 15, 1919, Joseph Markham and Roy B. Lozier and
0. W. Snell filed an application for permit to divert and ap-

propriate water usier Permit No, 15889 and specified 386.51 acres 556
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of land in Teton County to be irrigated with the water. This
application, so far as the record discloses, was never assigned
or transferred to Applicant. (Ex. 38)

Subsequently, and subsequent to the Agreement between
the Osgood Land and Livestook Companmy, the Idaho corporatiom, and
the ipplicant, the following certificates to appropriate water
were issued by the Board of Control under date of January 15, 1926;
the eertificate for 512 aore feet was issued to MeKinstry and the
Osgood Land and Livestock Company, specifying that it was being
appropriated from Two Ocean Reservdr. The certificate provides,
"The use is restrioted to the place where acquired and the purpose
for whioh eoquired.” (Ex. 24) On the same date certificate to
appropriate 1,08 cu. ft, of water was issued to the Osgood Land
end Livestock Company to irrigate 74.4 acres of land in Teton
County, It apecified that this water was stored in Two Ocean Res-
ervolr under Permit 3487-R. (Ex. 26) And on the same date a certifi-
cate to appropriate water is issued to H. C, MoKinstry for l.OQ
eu, ft, of water to irrigate 137 aores of land in Teton “ounty,
to be diverted from Two Ocean reservoir under Permit MB‘Y‘-R.
(Ex. 27) And on January 15, 1926, a ocertificate to appropriate
water is issued to Markham and Lozier under Permit No. 3581-R.
(Ex. 31) And on the same date a certificate to appropriate water
is issued to Joseph Merkham for 1.88 cu. ft. of water tc irrigate
131.61 aeres in Teton County. (Ex. 31) And on the same date a
certificate of appropriation is issued to Roy E. Lozier for 1.38
eu. ft. per second to irrigate 130 acres of land located in Tetom
Gﬂlty; (Ex. 34) And on the mme date a certificate was issued
to 0. W. Snell to dlvert 1.75 cu. ft. of water to irrigate 134.9
aocres of land in Tetom Coumty. The last three oxrtificates were
all made to divert water from Emma Matilda under Permit 3561-r.
There is nothing im the record to show that any of these certifi-
cates were ever assigned or transferred, legally or equitably, to
Applicant. The fact that these certifiocates were, inl925, issusd
to the original settlers rather than to Applicant seems to indicate
that at that time Applicant did not €leim ownership of the rights
in question.

518
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Astually, Applicant's case consists of the following: That a
sorporation, the Osgoed lLand and Livestook Compamy, an Idaho
sorporation, agreed to sell Applicant certain land and water in
1920. Applicant reeeived from Osgood Land and Livestoek Companmy,
an Idaho corporation, all of the land and most of the water, but
failed to reeeive the promised 5,000 acre feet of storage water.
The money that was pald by the applicant to Osgood Land and Live-
stock Company, an Idaho corporation, 1s evidently gone with the
wind. For otherwise the Usgood Land and Livestosk Company, an Idaho
corporation, could be called upon to perform according to the
terms of 1its aigreement, Applicant, nevertheless, caused certain
waters to be diverted from Emma Matilda Reservoir and Two Ocean
Reservoir into Snake River, and to be withdrawn by it and used

in Idaho, When its right to doso was questioned by Protestant,

it thrashed around for a legal basis on which to predicate a claim
to the water it had been using. It found in its quest applica-
tiona for Permits Nos. 3770-R (Ex. 56) and 3771-R (Zx, 38) and
application for Permit No., 16190 (Ex, 34), and application for
Permit No. 4332 (Ex. 45), and with these, together with the assign-
ments from Markham, Logzier, MoKinstry and Thompson, scught to
establish a right for the raising, if there wnl/u.y reising, of
the original dams in Two Ocean and Emma Matilda Reservoirs.

It is respectfully submitted that Permits Nos. 3770-R

and 3771-R and 16190 and 4232 were all conditioned upon obtain-
ing the right from the Gemeral Lend Office to store water upom

the public domain and transport it over the public domain, and
that although sueh right was applied for, it was denled, and an
appogl was taken therefrom, and that the order of denial was up-
held, and that upon its being upheld, all rights under and to
those permits above spepified ceased, and became as ineffeetual
as though they had never existed. Because these permits are

8t1l1l on file and have not long ago been cancelled, as they

should have been, it is now sought to distort them out of all
resemblance to their original purpose, and by means of quitelaim
deeds procured between the time of the filing of the protest here-
in and the hearing before the State Engineer, to resuscitate these
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dead permits and give a priority to claiment's oclaims. (Ex. 46-
47) Applicant's position would today be jJust as stromg 1f it had
come in at this time and asked tc sppropriate water from Two
Ocean and Emma Matilda Lakes, and forgotten all about all permits
and deeds from defunct corporations.

Ne thus come to the actucl situstion. Someone,ostenslbly
the Osgood Land and Livestock Company of Wyoming, through a tres-
pass on the lands of the United States Govermment, reised the dams
at the outlets of Tywo Ocean and Emma Mstilda Lakes, amd by a tres-
pass on the ‘lands of the United States Govermment, and without any
right from the State of Wyoming, sored waters in those lakes, and
by trespass diverted those waters, and by trespass conveyed them
over the lands of the United States Government into the Snake River,
and there unlawfully comingled them with other waters, and without
any right transported the waters across the State line and out of
the State of Wyoming, and there diverted the waters from said
Snake River and converted and used those waters on their so=called
Osgood Tract near Idaho Falls without any right in law. And they
now claim, bty virtue of the series ¢f trespasses and conversions
which have zone on over a period of years, & right to continue to
trespass and convert the waters of the State of Wyoming.

A portion of ipplicant's Brief is devoted to the fact
that the waters have been and can be berefichlly used on the Os=-
good Traet. There is no law which justifiem a trespass or a
conversion becauss the waters can be beneficially used. A portionm
of Applloant'®s Erief is devoted to the need for the water, but
there is nothing said in the Brlef as to why other waters eannot
be purchased from other sourees to supply thic need.

Exhibits & to H, inclusive, oonstitute the documentary
evidence on file im Teton County concerning the water rights ir
question, and demonstrate suoh notice as Protestant received at
the time of the purchase of the Snell, Lozier, Thompson, Mariham
and MeKinstry places of the existence of any conflicting or other
water claims in and to the waters of Emma Matilda and Two Ocean

Reservoir:.

The Brlef of the Attorney General on fide herein on be-

half
of the Board of Contrel, in the opinion or Protutnnt, amply s3B
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covers the question of Applicent's rights based upon prescription,

and Protestant will say nothing on that subject.

Fipally, in closing, it should be pointed out and it 1s
respeetfully submitted from a reading of the testimony before
the State Engineer that the original construction was to the
Semé¢ neignt ae the impounding works now existing at the outlet
of the two lakes, and that this construction was done pursuant
to the original Markham, Lozier, MocKinstry and Thompson applica-
tions and was not done pursuant to Carlisle's applications.

Carlisle's plan involved the appropriaticn of water frim
Paoific Creek, not water from Kmma Matilda or Two Ocean Lakes.
These lakes were only reservolr sites under Carlisle's plan. The
souree of water was to be from Pacific Creek. appliocant's present
position inwolves converting these applications into appropriations
from Emma Matilda and Two Ocean Lakes so that the aotmal source of
supply is being changed. And it 18 respectfully submitted Lhat
the testimony does not support the propoesition that any inorease
was ever made ln the height of the impounding works at the two
lakes pursuant to the Carlisle appliocations. And furthermore, if
any such increase was made it was uot pursuanmt to any rigHis grante
ed by reservoir permits 4770-R and 3771-R Lecause these were con-
ditional and &8 was pointed out by the Attorney Generxl, conditions
have never been met and the permits ceamed to exist for all practi-
ocal purposes when the Osgood Land and Livestock Company failed to
obtain the necessary rights-of-way from the Gensral Land 0ffice,

At a time, the social and pditical philosophy of this
country might have sustained the attempted exploitation of these
two lakes by Applicant, but under the nebulous claim advanced in
this case, it is respeetfully submitted that with the pessing of
our frontier and the recognition of the Wbimate value of these
natural resourods to tLe people of the several states, the burden
is definitely upon the Applicant to prove compliance with the law
as a prerequisite to the perfecting of rights to natural resources.

In conclusion, it is respeotfully urged that the action
of the State Engineer in cancelling permits Nos. 3770-R and 3771-R

&
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16180 and 4232 Enl. should be sustained and the application for
amendments to Permits Nes. 3770-R and 3771-R under filing No.
131 and 2/357 es rejected by the Engineer be sustained, because:

1. Rights aequired under Permits 38561-R and 3487-R are
not now in issue;

2, Permit 3771-R and Permit No. 3770-=R skould have been
eancelled for fallure of condition and that should be dons nowj

3. Notice of cancellation of Permit #3771-R was glven as
provided hy law on 3eptember 30, 1934;

4. More rights have been adjudicated in Emma Matilda un=-
der Permit No, 3881-R than the ovresent storasge capscity of the lake;
hence no work could possibly have been done under Permit No. 3770-R,
and it 1s ncw in default;

5. The unlawful diverting and using of water ocannot be
the basis of a right to use.

6. It is beyond the power of the Board of Uontrcl to
grant a permit tc transport developed water of the state to m
point outside of the state for use there under the circumstances
in this case.

Respectfully submitted,
Fabian, Clsndenin, Moffat & Habey

APTCRNFYS FOR SNAKE RIVER LAND
COMPANY , PROTESTANT
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THE STATE OF #YOMING
COUNTY CF TETON

IN THE DISTRICT COURT
THIRD JUDICIAL DISTRICT.

In the Matter of the Appeal of the Utah- 1
Idaho Sugar Company from the action of

the State Engineer in the Endorasements (

placed upon Applications for Amendment

of Permits Nos. 3770 Res. and 3771 Res. No. 447
and Appliecations for Secondary Permits

from Two Oeean and Emms Matilda Reservoirs

(Application Nos, 13 1-2-3-4/357 and

14 3/128. -

B oF BQ QOF CONTRO.
Statement of Facts

The question involved does not constitute, in the
opinion of the State, any oomplicated question of law, Briefly
the facts might be summarized as follows:

On September 14, 1921, Permits Nos. 3770 Res. and 3771
Res, for the enlargement of Two Ocean and Emma Matilda Lakes were
granted to the Osgood Land and Livestock Company. These permits
were conditional permits; that is to say, that prior to the grant-
ing of the permits, as aforesaid, the applicant, Osgood Land and
Livestock Company, entered into a writtém agreement with the State
Engineer for the State of Wyoming, dated May 2, 1921, in which it
was expressily understood and agreed that the applicant would apply
to the United States General Land Office for permits to obtainm
rights-of-way, and if the permits for rights-of-way were rejecoted
by the United States General Land Office, then the applicant would
submit said permits Nos. 3770 Res. and 3771 Rea. to the State
Engineer for cancellation. (See Exhibit 19, page 105) The appli-
cant, Osgood Landand Livestook Company, applied to the United
States General Land Offiee for rights-of-way, which applicatiom
was rejected on May 14, 1923. The Osgood Land amd Livestock Com-
pany, however, did not submit said Permits Nos.3770 Res. and 3771

Res. to the State Engineer for cancellation as was agreed between

-]l
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the State Zngineer and applicant, and thereby breached the ocon-
traot aforesaid.

The faots are undisputed thet the Osgood Land and Live-
stock Compeny made application for the rights-ofeway and that its
application was rejected. (See Exhibit 19, page 77)

The Utah-Idaho Sugar Company, the applicant herein,
later aoguired the rights of the Osgoed Laud and Livestock Cempany.

On July 23, 19356, the Utan-Idaho Sugar Company made
application to the State Engineer to amend permits Nos. 3770 Res.
and 3771 kes. to conform to the extent of the works aotually con-
structed, LotlL before and after the granting of the psrmita, and
to cancel tie permits of the Twin Reservoir Supply Canal which
Was never sanstructed.

On June 1, 1938, a hearing was held bafore the State
Engineer in order that the facts might be presented to him prior
to rendering & deeclsion. Upon finsl hearing, the State Lngineer
cancelled permits Nos. 377C Hes. and 3771 Res. and rejeoted the
amendments. .n appeal was taken to the Bouard of Control from
the decision of the State Engineer, said Board having approved
the findings of the State Engineer in all respects. The Board
of Comtrol further found that Chapter 125, Session Laws of ilyo-
ming, 1939, prohibited the Board from issulng any permits which
would involve the taking of Wyoming waters to another state. It
would serve no useful purpose to disocuss in this brief the reasons
the Board of Control had, or might have had, in confirming the
decision of tne State Engineer. The fact remains that the de=-
cision of the State Ingineer was affirmed and the reasons given
are immaterial.

The authority of the State Engineer to cancel these
permits muet ba found within the four cormers of the contract
entered into between the State Engineer and the Osgood Lend and
Livestock Company under date of May 2, 1921. (A copy of the con-
tract is spread at large in Exhibit 19 at page 105) It will be
observed that under the terms of said contract that, if the
State Engineer granted and issued the storage reservoir appli-

cations, the applicant would do certain comstruction work to

.
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inorease the storage of Emma Matilda and Two-Ocean Lakes, and,
in addition thereto, the applicant would construet a supply
diteh from Pacific Creek to replenish the supply of the waters in
these two lakes; that applicant would apply to the United States
General Land Office for a permit for rights-of-way over goverameat
land over which the supply ditoh was to run, and that since these
lakes were located upon govermment land the applicant would like=~
wise apply to the United States General Land 0ffice for a permit
to enlarge the lakes.
In this connectiom, it will suffice to say that the
applicant applied to the United States General Land Office for
a permit and the permit wus denied on May 14, 1983, That, in
addition thereto, the applicant agreed to deposit with the State
Engineer the sum of $30,000,00 to be used in connection with the
construction of two bridges in Jackson Hole across Snzke River,
at or nvar what is culled Wilsom, Wyoming, and also at & point
near what is called Menor's Ferry. I quote herewith paragraph §
of the contract:
"It is finelly agreed and understood between the
parties hereto, that in the event of the United
States General Land Office refusing to grant the
neeessary rights-of-way, required in the construe-
tion of the said reservoirs and supply ditches,
than then this agreement shall become mull and void
upon the gald party of the second part surrendering
and delivering to the party of the first part, for
cancellation, the said permiis to be issued by him,
and which are covered by this agreement.®
The position of the State is (a) that the applicant
did not obtein a permit from the United States General Land Offilce,
(b) that applicant did not pay the sum of $30,000.00, or any part
thereof, (o) that applicent failed to surrender and deliver to
the State Engineer, for ocancellation, Permits Nos. 3770 Res. and
3771 Res., all of which constituted a breach of the contraet and
authorized the State Engineer to cancel these permits at his
pleasure.
The Utah-Jdaho Sugar Company does not contend that  they
obtained the permits from the United States General Land Office,
paid the sum of $30,000.00, or any part thereof to the State
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Engineer, or surrendered the permits for cancellation.

Replenishing the water of these lakes was an important
factor at the time the permits were issued by the State Engineer.
Obviously, if the lakes are not replenished the water level is
lowered to such am extent that it will result in stagnation and
destroy the fish contained therein, as well as the scenic beauty
of the lakes. Likewise, the construction of the bridges was an
important factor end one of the considerations upon whieh the
State Engineer issued these permits.

The State partisularly direets the attention of the
Court to the opinion and order of the State Engineer, dated Decem=
ber 3, 1938, whioch is attached to the pleadings in the original
file. The thoroughness with which the State Ingineer reviewed the
entire matter is beyomd any question. Every application and per-
mit was taien into consideration and the State Engineer found that
the terms of the agreement entered into between the former State
Engineer, Frank C. Emerson, and the 0sgood Land and Livestoek Com-
pany had been breached in every Fespect. The State Engineer also
took into consideration the testimony and affidaviss offered on be

half of the applicant, the Utah=Idaho Sugar Company, successor to
the Osgood Land and Livestock Company. Frequently, as this
Court is well aware, administrative boards end commissions are lax
in stating the grounds upon whiuh findings are made; however, in
this particular case the opinion is fully supported by the evi-
dence and the law applicable thereto.
. ye

I particularly direet the Court's attention to page 10
of the transeript of testimony in whieh the following gquestion and
answer appear:

"Now, would the action and investigations and

knowledge that you got at Shat time indicate to

you why the applicant had not taken any action

to perfest those rights before that time.

"My recollection of this may be based partly on

assumption, but as I recall, from early in the

'20's, on which date position of emjoyment of

water was given by the then owners and that pos-

ition and enjoyment had been entirely uninterrupted,

it had not occured to anyome to go ahead and per-
feet those rights, the paper rights."®

-4
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This answer ciearly indicates that the applicant ac=
quired a preseriptive right if such can be obtained under the laws
of this State since 1890. Thie identical question has been passed
upon by our Supreme Court in the case of Campbell v. Wyoming De-
velopment Company, 100 Pac. (2d4) 124. At pages 138 and 139 the

Court sald:

"As stated, the plaintiffs claim a right by pre-
soription. It would seem to follow as a corollary
from what has already been stated that no claim of
a prescriptive right ocan be set up by plaintiffs,
at least up to the time of the adjudication of the
waters of Little Laramie River in 1898. That such
preseriptive right can not be set up against other
appropriators direetly from the Little Laramie River
has been held in German D, & R. Co. v. Irrigation
Co., 67 Colo., 390, 1768 P. 898; Bieser v. Stoddard,
73 Colo. 554, 218 P. 707; see Holbrook Irr. Dist.
Y. A.rlmz:sia, ete., Land Co., D. C., 42 F. 24. 541,
546, *

“We do not mean to intimate, or seem to concur imn
the view, that a preseriptive title to water may
be acquired in this state, particularly since 1890,
when the legislature enaeted a law requiring the
iritiation of all water rights to be pursuant to

a permit from the State Engineer. We do not need
to enter into that question in this case. See the
case of Wyoming Hereford Ranch v. Hammond Packing
Co., B33 dyo. 14, 236 Pac. 764."

After the remdition of this decision, the appellant was
dissatisfied with the holding cof the Court and petitioned for a
rehearing. The court reviewed at length the question of a pre-
soribed right in 102 Pac. (24) 745. it page 748 the court sald:

"GCounsel have again argued the question of pre-
soription at length. That no preseriptive title
was obtained up to the time of the adjudication

of the Little Laramie in 1892 was so clearly
pointed out in the original opimion that we need
not say anything more on that point. The only
possible question is as to preseription since that
time, if a prescriptive title may be obtained at
all in this state, whioh we refused tc decide.

The court's finding of faect No. 8, set out in the
original opinion, substantially was to tbhe effeot
that no such preseriptive ti tle was acquired. iihat
counsel now ask us to do included, in effeet, that
we should review that finding, and their conten-
tion includes the point that that finding was in
faot erroneous and should have been broader. But
they did not except to that finding, nor was an
excepti®m to the finding embraced w{thin the mot ion
for a new trial. It is generally held that in the
absence of an exception, a finding of faot will
not be reviewed by the appellate court, 3 C. J.

933; see also 3 C., J, 984, 1338, 1345. HNe may
¢ y that the ; use c')f water ow";r

-5= i3




00-00-0000: in the district court of the third judicial district: in the matter of the appeal of the utah-idaho sugar company no. 447 brief

Thus it will be seen that under the laws of the State
of Wyoming, purticularly since 1890, a right Ly preseription
cannot be obtained in the State of Wyoming.

Since the applicent has dlscussed in detall tle faocls
and circumstances from the original 1ssuunce of these pemaits, I
deem it unnecessary for the State to reiterate the details of tHe
case. In most every instance, I believe, the parties agree that
thers is no disputs as to the facts.

[+ us

In oonclusion it 1s submitted thut the oconsideratiom
of the issuance of Permits Nos. 3770 Les. and 3771 Hes, was
based upon the terms of the contraat sntered into between the
State Engineer and the Osgood Land and Livestock Coumpany under
date of liay 2, 1921; that each and every term of tie contraot
was breacled by the applicant, namely: The applicent failed to
get rights-of-way from the United States General Land Office,
the applicant failed to deposit the sum of #30,000.06 with the
State Engineer for the comnstruction of twu bridges, ard the ap-
plicent falled to surrender the permits for cancellution fter
it, the sald applicant, failed tc obtain the perrit from tle
United States General Land Office.

It is further sutmitted that under the lews of the
State of Wyomlng the applicant did not acquire = rirht by pre=
seription.

We submit thet the decision of the State Fngineer, as
affirmed by the State Board of Control, should be affirmed.

Respectfully submitted,

Euw! T, Ke
arney General.

Hawld 1. Bacheller
puly ~ttorney General,

--83!65&11% &f%omny Ge neral,

(42 ¢
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IN THE
DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
TETON COUNTY, WYOMING.

In the Matter of the appeal of the
Utah-Idaho Sugar Company from the
action of the State Englneer in the
Endorsements placed upon =pplications
for Amendment of Permita Nos. 3770 Res.
and 3771 Res. and Applications for Sec-

Permits from Two Ocean and Emma
Matilda Reservoirs (Applications Nos.
13 1-2-3-4/ 357 and 14 3/138).

No. 447.

REPLY BRIEF OF APPRELLANT.

The principal peints made by the Attorney General as we
read his brief, are as follows:

1. That the original enlargement applications were
voided by reason of the fallure of the conditions of the contract
between the State Engineer nnd' such original applicants.

2. That appellant's claim is based upon a prescriptive
right, which cannot be acquired in Wyoming.

The principal point made by attorneys for the protestant
is not clearly stated but in effect we take it to be as follows:
That the applicationes of the appellant do not follow or accord with
the facts, that 1s, that the enlargement works under which the
appellant claims were not carried out under or in contemplation
of the original enlargement applications involved,

We will briefly dlscuss these points in order and then

make a short reference to a few further points made by our opponents.

I.
The original enlargment applications have not been voided

by reason of fallure of conditions of the contract, under the cir-

cumstances here involved,

1w
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We have covered this point in our original brief at pages
14 to 19, inclusive, 25, 26, and 28, We submit that the Attorney
General has not met, and could not meet, our contention that the
conditions are not applicable to the appellant's applications in
their present form. The conatruction of bridges costing §30,000.00
and the denial by the Secretary of the Interlor of a permit to con=
struct the very extensive irrigation works originally contemplated
may have bDeen consistent with the enlargement applications 1n their
original form but they are entirely inconsistent with the very
modest irrigation works of the appsllant under its applications for
amendment permits, It should not bs forgotten that the State En-
glneer was on the ground at the time the irrigsation works depended
upon by the appellant were started and he assented to the commence-
ment of such work. (Tr. pages 46 Ko 49). 4nd the State kngineer
never attempted to cancel the permits up to the time appellant's

applications for amended permits were filed.

II.

It is not necessary for the appellant to stand upon a
prescriptive right.

Nor is it necessary for us to admit that a prescriptive
right may not be obtained in Wyoming. We submit that the Supreme
Court has not said the last word on this subject and that in all
llkelihood 1t will eventually be held that prescriptive rights
under some circumstances can be obtained., But the iAttorney General
mistakes our principal contention, which 1s that we or our prede-
cessors proceeded under or in contemplation of the orlginal enlarge-
ment permits and that the work was done thereunder within the time
prescribed by statute and that to the extent of such work we are
entitled to the amended permits which are based thereon, such
original enlargement permits having been continuocusly in existence

until after our applications for n.ﬁ.ndod permits were flled. We

-
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submit that there 18 no showing whatever in the record which would
justify or support a decision against us on this proposition,

and furthermore, that there is no evidence whatever in the record
which would support a decislon agalnst us upon our application

to use the water in Idaho, Decause the record shows that the water
could not as « practical matter be used in this State,

Whether the acquisition of these rights by the appellant
under its contract of purchase from Osgood Land and Live Stock Com-
pany and the subsequent long use of the rights by the appellant have
any bearing upon the question of gaining & right by prescription,
it 1s clear, we submit, that the circumstances involved entitled the
appellant to equitable consideration, as well as such consideration
as it 13 entitled to as & matter of law. lhe long user clearly
indicates the intention of the appellant to use theae rights under
its contract of purchase, and its belief that i1t had rights in the
water by reason of the astion which had been taken with respect to
{mpounding the water by Osgood Land and kive Stock Company and 1ts

predecessors and allied interests.
III.

The Idaho corporstion known as Usgood Land and Live

Stock Company and the hyoming corporation known as The Osgood

Land and Livestock Company, represent the same interest, and

the impounding works constructed at Fmma Matilda Leke and Two

Ocean Lake in the summer of 1919 in behalf of the “sgood Com—

panies were constructed under and in contemplation of knlarge-

ment Permits 3770-R and 3771-K which are sought to be smended

here, The 5000 feet of stored water sold by the Osgood Company

to the applicant is the water represented by such permits as they

are sought to be amended.

The evidence clearly shows the 1dentity of interest be-

=S
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tween the two Vagood Land and Livestock Companies.

The Idaho Company was organized in 1909 as "Idaho Falls
Dry Farm association, Limited."™ Jemes L. Milner and a. T. Shane,
of Idaho Falls, Idaho, were Iincorporators. Mr. 0. i. Johannssen
was a stockholder and was the Notary before whom the articles werse
acknowledged. (Exhibit 19, pages 15-17, inclusive,) kr, a., T.
chane was at the time President of theccorporation. (Exhibit 19,
page 20). In 1916 the name of the corporation was changed to
"Usgood Land and Live Stock Company". (Lxhibit 19, pages 27-30,
inclusive), Later on Mr., James L. Milner was President and kr.
4. T. Shene was Secretary. (LExhibit 19, pages 79 to 91, inclusive

The Articles of lncorporation of the Wyoming company
were sxecuted in 191% but were not filed until January, 1921.
This company was organized for the specific object of constructing
and developing Two Ocean Heservolr and imma Matilda Keservolr,
James L, Milner and O, &4. Johannesen were incorporators and direc-
tors of the corporation and the articles were acknowledged at
Idaho Falls, Idaho. Mr. E. C. McKinstry, who appears prominently
as a "yoming kngineer in connectlicn with the development of the
water rights as & witness in this proceeding, was an incorporator

and acknowledged the articles at Idaho Falls, Idaho. (Lxhibit 19,

).

pages 32 to 35, inclusive.) 0. A. Johannesen acted as attorney for

the #yoming company., kr. James L, Milner was fresident. (Exhibit
19, pages 105 to 108, inclusive). ¥r, A, T. Shane was secretary
anc Mr. 0. 4. Johannesen acted as Notary Public for papers exscut-
8d in behalf of the corporation at least in one instance. (Lx=
hivit 19, pages 111 to lls, inclusive),

It 1s summitted that but one reasonable conclusion can
be reached from the foregoing evidence, that ist That the two

corporations were organized and controlled by the same people and

interests; and that the Wyoming corporation was organized to handle

local water rights, that is the storage rights involved herein, in

-4
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the State of Wyoming.

The evidence shows with similar clarity that the impound-
ing works constructed at kmms Matilda Lake and Two Ocean Lake 1n
the sumer of 1919 were constructed in beralf of the Ysgood corpor-
atlon under and in contemplation of inlargement Permits 3770-ﬁ and
5771-R. The original storage right on 1wo Ucean Lake was acquired
under Permit 3487-R filed by k. C. McKinstry in July, 1818, on
behalf of himself and Williem C. Thompson. (kxhibit 19, pages 37 to
41, inclusive). McKinstry asasigned his interest to Osgood Land
and Livestock Company of Wyoming by assignment acknowledged in
Bonneville county, Idaho. (Exhibit 21), Thompamon assigned his in-
terest to James F. kilner and a. 1. Shane, (Exhibit 22), Milner
and Shane in turn assigned their interest to Osgood Land and Live-
stock Company of Wyoming by assignment acknowledged in Bonneville
County, Idaho. (hxhibit 23). Certificate of appropriation under
Permit No. 3487 was actually issued in the names of H.C.McKinstry
and Osgood Land and Livestock Co. (kxhibit 19, pages 42 to 43,
inclusive). 4 significant agreement dated august 7, 1920, was
made between H.C.McKinstry and O. 4. Johannesen with reference to
this original storage right on Two Ucean Lake. Johannesen acted
in his own behalf and in behalf of vsgood Land and Live Stock Com-
pany, Ltd. The agreement recltes that in July, 1919, McKinstry
had agreed to assign to Johannesen or hls order an undivided one-
half 1nterest in Permlt 3487; that a company known as “Ysgood Land
and Live Stock Company, Ltd. had become interested in the Johmnoun-
agreement and the agreement was recogniged by McKinstry. It was
then agreed that the assignees should complete the reservolr under
the permit and that they might enlarge upon the plans and provide

for additional storsge in any manner that might be authorized by

the State Ingineer of Wyoming. The agreement also recogniszed

McKinstry's rigkt to storage waters for a one hundred and sixty

acre tract but that his rights should not exceed the quantity of water

5=
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stored in the first foot of sotrage mbove the low water line of
Two Ocean Lake. (Exhibit 19, pages 44 to 47, inclusive).

The original storage right om Emma Matilda Lake was ac-
quired under Permit 3561-R, application for which was made by
H. C. McKinstry in behalf of Joseph Markham and Koy B. Losier.
(Exhibit 19, pages 48 to 51, inclusive). 4An agreement with
respect to this storage right was made between Markham and
Losier, parties of the first part, and 0., A. Johannssen for him-
self and in behalf of Osgood Land and Live Stock Company, Ltd.,
which agreement was simlar in substance with that made bDetween
McKinstry and Johannesen with reference to Two Ocean Lake., (Ex-
hibit 19, pages 55 to 58, inclusive),

Permit 18190 covered a proposed supply ditch for the very
much enlarged reservoirs originally contemplated at Two Ocean Lake.
application for thls permit was Bxecuted by (0. 4. Johmnnesen in
behalf of VYsgood Land and Live Stock Co., whose address is recited
to be Idaho Falls, Idaho. This application was dated sugust 23,
1919, which was two days after the aArticles of incorporation of
The Osgood Land and Livestock Company of Wyoming were executed
and was more than a year prior to the time such articles were
filed, from which it is clear that Johannesen either acted in be=-
half of the ldaho corporation at that time or in behalf of the
Wyoming corporation in contemplation of its organigation which
had not yet occurred.

Permit 3770-R for enlargement of the storage at Two Ocean
Lake and Permit 37¥l-R for enlargement of Lmma Matilda Lake were
both made by C.C.Carlisle and were filed Uctober 6, 1919 by
one C. C. Carlisle. (Lkxhibit 19, pages 63-88 and 66-71, inclusive).
Carlisle assigned hls interest in these permlts to Osgood Land and
Livestock Company of Vyoming by assignment executed September 14,
1921, (Exhibit 37).

'l
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The agreement for the sale of the @sgood tract by Oagood
Land and Live Stock vompany of ldaho to the applicant herein was
dated April 5, 1980, and was executed by James L. Milner as Presi-
dent and ». T. Shane as Secretary of the Osgood Land and Live Stock
Company.

¥r, McKinstry testified that in the fall of 1918 he con-
structed a two foot dam at Two Ocean Lake under the application
which he and Thompson had filed. 71he next year he disposed of his
interests in this right to Osgood Land and Livestock Company, and
in the summer of 1919 additional 1mpounding works were constructed
at Two Ocean feservoir by him under instructions from the Osgood
Company, whioh patd for the work. In the spring of 1920 the Osgood
Company disposed of its rights to Utah-Idahc Sugar Company, and
after that time he did some repalr work on the dam intermittently
until 19626, which work was paid for by the Utah-Idaho Sugar Company.
Also in 1919, and as a part of th: same job, he bullt the present
impounding works at Emme Matilda Lake, This work was also palid for
by the Osgood Company and the rights of that company were conveyed
to the applicant 1n 1920. (Tr. pages 43 to 46, inclusive). From
1920 to 1925 he measured water, first for the Osgood Company, and
then for the Utah-Idaho Sugar Company, and reported to lkr. Markham,
Superintendent, at Moran, The impounding works he constructed at
Two Ocean heservolr for the vVsgood Company in 1919 impounded six
feet above the low water line. About five feet of water was im-
pounded in average years. st the end of the first year the lm-
pounding works at Two Ocean Lake were washed out and were repalred
at tie end of that year (that would be inm 1920). That dam con-
tinued to be there all the years that he was there. Impounding
works at Emma Matllda Lake would impound four feet below extreme
low water. Lluring the year he was measuring water for these

reservoirs 1t was used by the Utah-Idaho Sugar Company on the

7
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Osgood project at Idaho Falls. During the same year he was getting
water from Two Ocean Lake, and Lozler, Snell and Markham were getting
water from imma Matilda. VYhen he bullt the lmpounding works for
Osgood Land and Livestock Company State Englneer Emerson was on the
ground. He looked over the entire project, including the sup-

Ply canal then contemplated under Permit 18190, and went over the
territory below the lakes and on down the rilver, with the 1dea of
locating lands that might poasibly be irrigated with this water,
and in cénclusion, gave no definite assurance as to what he could
do except to express the opinion that it seemed to him in order
and that the khngineer's offlce would 1ssue permits. He sald:

"He could see no reason why prelimlnary work could not be started.”

(Tr. 46 to 49, inclusive).

Both the Idaho and the #yoming corporations and their
successors had assigned all of thelr interests in all of the permits
and water rights involved in this proceeding to the applicant herein.
(Exhibits 46 and 47).

It is submitted that this evidence inevitably leads to the
conclusion that the impounding works at Two Ocean Lake and Emma
Xatilda Lake were constructed in 1919 in contemplation of the
permits now sought to be amended in accordance with such construction
work.

In 1919 Johannesen obtained agreements fro: the owners of
the original storage rights in the two lakes for assignments to him
of their rights, and these verbal agreements were later reduced to
writing in behalf of Johannesen personally and the Osgood Coumpany.
In the same year, that 1s 1n 1919, McKinstry constructed the im=-
pounding works upon which these applications for amended permits
are based, in behalf of the Osgood Company, as he also testified,

At that time the State Lkngineer was on the gound and stated that
he could see no reason why preliminary work could not be started.

It is clear from the contracts between Johannesen and the owners

-8~
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of the original storage rights that Johannesen who acted in behalf
of himself and the “Ysgood Company, contemplated enlarged storage
rights 1n any manner that might be authoriged by the State Enzlneer.
In other words, back in 1918 it was contemplated by the Osgood Com~-
pany that the storage rights at these lakes should be endarged to
the extent that the State Engineer would permit and that the en-
largements to the extent now depended upon were actually made in
that year with the verbal consent of the State Lngineer.

The applications for permits of which amendment is now
sought were executed in the fall of 1919 and were filled by C. C.
Carlisle and later assigned by him to the Osgood Land and Livestock
Company. kpplication for Permit 16190, which covers a supply canal
for the greatly enlarged reservoirs, was filed in August, 1819,
by 0. A. Johannesen in behalf of Ysgood Land and Live Stock Co. of
Idaho Falls, Idaho. Clearly then there must have been at that time
a concert of interest between the Osgood people and U, (., Carlisle,
and in any event it 1a entirely clsar from all of the evidence that
the actual enlargement works were constructed in 1919 in contempla-
tion of such an application as was flled by C. C. Carlisle and that
Cerlisle's rights in the permit were later acquired by the Osgood
interests. In other words, 1t 1s unimportant whether Carlisle
acted in behalf of the Osgood people at the time he filed the
application because the ¥Ysgood people acted in contemplation of
such an application and thereafter acquired Carlisle's interest.

The evidence also clearly shows that the 5000 feet of
stored water which was proposed by the Vsgood Bompany was that
stored in Two Ucean and Lmma Matllda Lakes. lir. Boyle, attorney
for the applicant, has testified by affidavit adopted in his
testimony, that the 5000 acre feet of storage water covered by
the contract was the water stored in Two Ucean and hmma katilda

Lakes. And it is undisputed and is clearly shown by the testimony

=

708




00-00-0000: in the district court of the third judicial district: in the matter of the appeal of the utah-idaho sugar company no. 447 repl

of kr. MeXinstry that the applicant took possession of this storage
water and has contlinued to use it as the storage water contemplated
by the contract. Furthermore, the amount of storage water based
upor the 1919 enlargement works ias 3040 acres in Two Ycean Llake

and 1340 acres in Emma Matilda Lake, or a total of 4340 acres,
which is strong circumstantial evidence that the 4340 acre feet

in the two lakes correspond with the 5000 feet mentioned in the
contract.

It is submitted that on the record there can be ne
questlon as to the ldentlty of the storage water contemplated by
these applications for amended permits with that of the 5000 acre
feet of storage water referred to in the contract by which the
applicant purchased from the Usgood Company.

Statement 0Dy counsel for the protestant at page 8 of
their orief to the effect that the construction work depended
upon by the appellant was done pursuant to the original Markham,
Lozler, ¥cKinstry and lhompson applications and was not done pur-
suant to Carlisle's applications, is inconsistent upon the face
of the protestant's brief and 1s contrary to the fact. At page
8 protestant states that the original McKinstry-Thompson applica-
tion on Two Ucean Lake was to construct the dam two feet above the
stream bed and that such dam was constructed some time prior to
the construction of the six foot dam 1n 1919 by McKinstry for the Osgood
Company.

At paze 2 of 1ts brief protestant states that permit
No. 3561-R in favor of Markham and Logier provided for a three
foot dam, and at page 3 protestant admits that from McKinstry's
testimony the original dam in Emma ¥atilda was a four foot dam,

The testimony of Mciéinstry, who was the only one who knew anything
about the matter, sald that he built this dam for Ysgood Land and

Live Stock Company. (Tr. 47). lherefore 1f he bullt the dam for
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Markham and Lozler he did so incldentally through hls employment
by Osgood Land and Live Jtock Company. In other words, we submit
the record is as admitted by the protestant lnm lts orlef, that
the enlargement works were constructed by McKinstry for Vsgood
Land and Live Stock Company, and asw wlll show under the next
heading, it 1s entirely clear that this work was done under

and in contemplation of the enlarged permliis which the appellant

depends upon wnd 1t now seeks to L:ave amended.

Iv.

We briefly answer other points In the protestant's
brief as follows: Protestant refers in a repetitious way to
appellunt's use of the water and lands 1nvolved as constltuting
trespass. If appellant's contention 1s correct us we inslst, then
the appellant las been no more & tre:spasser as Lo Lhe water than any
permittee is such a trespusscr prior to final proof. 4s to treapass
on the public lands inveolved, it is necessary Lo obtaln the water
right from a state source and & permlt to use the lands from a
Federal source. osuch use of the lands as are lnvolved is not, we
submit, a trespass pencing the time when thie necessary permlt can
be obtalned. The relatively long time lnvelved between commencement
of the use of water and upplicatlon for the permit is reacdily ex-
plained by the circumstances involvea. It should not be f{oryotten
that when lmprovesents to the impounding works were made in 1928
& representative of the Federal source from which such permit
must be obtained was on the sround anu set the stukes which de-
termined tlLe locttlon of suck works. It cun hardly be contended
that the appellant was using the lands lnvolved by stealth under
these circumstances, and any trespass involvad must be of a highly
technical character.

Protestant apparently complains =t page 7 of 1ts brief

-11~
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that the evidence of appellant's rights were not found on the
records of Teton County., Frotestant woula have found all of the
rl hts here asserted on the records of the -tate iéngineer, or
upon the lakes themselves, or by the slightest inquiry, and shere
was no requirement that the rights In the form in which they exist
should be spread upon the records of Teton County,

At page 8 protestant suggests that the sole source of
water untll (arlisle's plan was from Pacific Creek. It is true
tbat Carlisle's very extensive plan included the diversion of
water from Pacific Creek as the watershed of the two lakes was
quite evidently not sufficlent to supply the water to fill these
very large reservolrs. lhere is no evidence, however, that
Carllisle's plan intended to use water from Pacific Creek to the
exclusion of the watershed of the two lakes, and there is no evi-
dence to thls effect in the record. On the contrary, the applica-
tlions include the naturul run-off into the lakes as one source of
supply.

At page 9 of ite orief protestant states that no impounding
works coula have been constructed on imma Matilda Lake onder Permit
No. 3770-R because more water had been adjudicated under Permit No.
5561-K than the present atora_e capaclty of the lake, We submit
that 1f the 1mpounding works under Permlt 3561-R were not sufficient
to sustain the storage rights adjudicated, and they were not,
the protestant's propositlon and contention ls incorrect. On the
contrary the storage works on this lake were constructed by ¥r.
McKinstry for “sgood Land and Live Stock Company, and he could
not have constructed works under Permit 3561-R more extensive
than provided for in that permit, that is three feet in height,

and he dld In fact construct works four feet in height.

=T
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CONCLUSION
We again submit that 11 of the appellant's applications
should be granted and ull orders to the contrary set adide.
Respectfully submitted,

John U. Loomls

Ashby D. Boyle

Otto L. keCutcheon

Attorneys for Appellant.
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BEFORE JOHN D, QUINN, STATE ENGINIER,
STATE OF WYOMING.
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SNAKE RIVER LAND COMPANY,
Protestant,
ve.
UTAH-IDARC SUGAR COMPANY,
Applieant.

'
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John U. Loemis
Ashby D. Boyle
Otto E. MeOutecheon

Attorneys for Applicanmt.

HECLCIVED

JUL 19 1938
Cheyenne, Wyoming
State Engineer
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BEFORE JOHN D, QUINK, STATY ENGINEER,
STATE OF WYOMING.
SKAKE RIVIR LAND COMPANY, )
Protestant,
8.

UTAH=IDAHO SUGAR COMPANY,

Applicant. )

BRIRF OF APPLICANT.
wowl oo

Stripped of historical detall and the details of »rior
procedure, what the applicant seeks here involves a rather simple
satter.

- OGenerally speaking, the applicant seeks amendment of
two existing reservoir permits which it has acquired by purchase,
8o that u;h pernits will accord with the actual ccnstruotion of
impounding works completed withint the time limited therebdy, and
further seeks authority to use the water imvolved in the State of
Idaho. In comneetion with sueh applications to amend the snpli-
cant seeks also to relinquish its rights in certain other permits
likewise soquired by purchase.

wfi= /15¢
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To state the matter more eoncrstely, the applicant
aequired from the Osgood Land and Live Stook Company the rights
of the latter in permits 3770-R and 3771-R for the enlargement of
Two Ocean and Zmma Natilda Reservoirs respectively. These ori-
ginal applications sought to greastly enlarge the Two Ocean Reser-
volr to an available capacity of 63605 aore feet and the "mma
Matilda Reservolr to an available eapaoity of 60900 acre feset.

The permits under both enlargement applications were issued
September 14, 1921, and provided that the eonstruetion of the
proposed work should begin within one year from that date and
that the time for completion should terminate December 31,
1924, '

The very extensive ilmpounding works contemplated by
these original enlargement applications were never completed,
but impounding works to store the amount of water contemplated by
applications for amendments here involved were actually construct-
ed by Osgood Land and Live Stook Company aa assignee of the per-
mittee and bave been in existence since at least 1921, In other
words, impounding works contemplated by the applications for amend-
ments now being heard were constructed by the assignee of the per-
mittee nnJ within the time required by the enlargement permits,

The original enlargement permits were conditioned upom
compliance by the permittee with the terms and provisions of an
sgreement between the State Ingineer and the permittes whieh pro-
vided that the permittee should make application to the U.S.Cem-
eral Land Office for rights of way or easements to conatruet the

tremendous reservolrs then contemplated and upon receiving such
- e
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permission should pay = total amount of §30,000.00 for the con-
struetion of two bridges moross the Snake River, giving surety
band for the falshful performanee of such agreements. It was
also agreed that should the General Land Office refuse to grant
the rights of way or essements, then the ngreement between the
State Ungineer and the parmittee should beorme null and void
upon the permittes delivering the permits to the State Fngineer
for scaneellation,

The permittee carried ocut its part of the agreesment so
far as it was able to do B0 by making application to the Ceneral
Land Offies and giving the bond required, bt tle Cener:l Land
0ffice refused the rights of way or eassments for such large
reservoirs. The permits have never been canceled by the State
Eaginesr and remaln in sxistence at this time. They have been
duly assigned to the appliocant.

The applicant by this proceeding now seeks amendments of
the original permits to accord with the actual construotion of
impounding works whieh were constructed witlhin the time limited
therein, It also seeks permission to use the stored water in
the 3tate of Idaho. This permission is sought through aprlioa-
tions for secondary p-riit- and a request for the use of stored
water outside Wyoming.

The applicant hes actuamlly used the stored water involved
in the State of Idaho for a great number of years in the belief
that it had purochased the risht to do so.

The impounding worke involved do mot result in the stors
age of water above the highwater lines of Two Ocean and Emnma

e 17¢
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Matilda Lukes,and, as we bolieve and ocontend, the exlstence
and use of the impounding works does not detramet from the nat-
ural beasuty of Lhese lakes, but, on the contrary, are factors
in preserving susch patural besauty.

The applicant has some rights in previous appropriations
eovering stored water in tnese lakes under nernits 3487=-R and
3861=R, although the exapti nature and extent of these rights have
not been definitely determined and are immaterinl to this oon=-
troversy, all that is material here being that such clains exist
and form an additional basls for the rig.ta now sought to be proe
tected by the applicant.

The applioant also seeks to relinquish any ri hte it may
have in the foregoing and sther permits in excess of what it now
seeks on this hearing.

In order to state the issues or controversy here involved
it will be convenient to briefly analyme the various anplications
before the Fosrd and the grounds of objeetion by Unake kiver Land

Company and The National Park !lervice thersto.

This is ar applleation t. Utah-ldaho ::uﬁr Company to
amend a previous permit, No. 3770-K, to oconstruot s reservoir in
the bed nf Two Oc¢ean Lake, having a high weter line area of 820

aeres and avallable capaecity of 304C aore feet.
Original rerm't No. 3770-R was to construct a reservolr

4‘ / gc_
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in the channel of Two Ccean (reek heving a high water .ine area
of 983 aores and available capacity of 63,605 acre feet.

Thus it appeurs the amendment seeks to reduce the high
water line area from 983 aores to 62C acres and the available

capacity from 63,605 acre feet to 3040 acre feet,

Application for secondary Peruvit to divert and ap-
propriate Irom Jwo Ucean heservolr,

This 18 an application by Utah-Idaho Suzar Company for
authority to divert and appropriate water from Two Ocean iieservolr
to the Osgood traet in Township & North, Hange 37 :ast, Boise B.
& M. for the irrigution of 56680,.38 aeres, with a ¢apucity ut the
headgate of 2.0 ocubie feet per sesocnd. It is an application for

a secondary permit made in conneotion with Permit No. 3770-R.

This is an application by Utah=-Idaho uugar Company te

amend a previous permit, No. 3771=-R, to construot a reservoir

in the bed of Zmma Matilda lLake having a high water line area

of 904.% aores and an avallable capaocity of 1340 aore feet.
Original Pernit MNo. 3771-R was to oconstruct a reservoir

in the channel of Emma Matilda Creek having a high water line

area of 1130 aores and an available sapacity of 60,900 aore feet.
Thus it appears the umendment seeks to reduoce the high

water line area from 1130 acres to 904.2 aores and the available

5= 19¢
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capacity from 80,900 acre feot to 1340 mere feet.

Furthermore, the storage in sore feet sought is even
less than that adjudicated under tre original storage riaght,
(3661~-R).

This is an application by Utah-Idaho Sugar Company for
authority to divert and appropriate water from Imma Matilda
Reservolr to the Csgood traet in Township 13 K., Range 37 K.,
Loise, L. & M. for the irrigation of 5680.30 aores with a
oapacity at the headgate of one cubie foot per second. It is am
application for a secondary permit made in conneetion with Per-

mit No. 3771=-R.

Request for speci

This is an application for permission to teke a certain
quantity of water from the State of Wyoming into the 3tate of
Idaho for application to beneficial use upon lands in Lonneville
County, Idaho, which water is appropriated to the Utah-Idaho
Sugar Company under Permits Nos, 3770=R and 3771l-R and Secondary

Permits Nos. 3770=R and 3771-R.

-6- jo0¢
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This is an mpplication by Utah-Idaho Sugar Company for
cancellation of the -tove nuwbered perrmits, Its actual purpose
is to relinquish the rights »f applicant in excess of what applie-
cant seeks here.

Permit No. 16190 was to construet a diteh or canal known
as Twin Reservolr Supply tanal 3.8 miles long, with a carrying
dapasity of 496.84 oublic feet per second from Pacific Creek.

Pernit No. 4232 was for the enlargenent of the Twin Hea-
ervodr Supply Cenal to & carrying capacity of BOO cubie feet per
second.

Thus it appears that Utah-Idaho Sugar Company offers to
relinquish its right to construct tne Twin Reservoir Supply Canal
with an enlarged capacity of 500 oubiec feet per secand from Pacifie
Creek ard cffers to relinquish its right to storage in Two Ocean
Reservolir in excess of 3040 uore feet and in ‘mma latilda Reser-

volr in excess of 1340 aere feet.

Protest of Snake river lLand Compeny.
To Applieation for use of water in Idaho under 3487-R.

The protest against this application is upon the following grounds:

{(a) The applicant has no special use permit from the Forest Ser-
vice; (b) the storage right was limited to use on the lands for
whieh application has been madej (o) the 512 aere feet appro-

priated is sufficient only for the Wyoming reanches.

e L
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4 gation for use of water n Idaho er i.o =R.
The protest against this application Is upon the following grounds:
(a) ‘“he applicent hes no speclal use permit from the Forest Ser-
vice; (b;} the storage riglht was limited to use on the lands for
whioh application hed been nmade; (e) the appllicants have ho sur-

plus over the 1710 acre feet of storage reserved for the \yoming

ranches.
To ications for anendment o 3770=R and 3771-R.
ications for use of water the 80 )

and spec ermit daho; t0 4 ca ta 3

No. 16190 to comstruct Twin keservolr Supply Cansl and Permit

232 for L r ant the f.
The protest aga inst the foreguing applications is upon

the following grounds: (a) The permits were conditioned upon
the granting of easements for the reservolrs and supply ditohes
by the United Jtates Oenural Lund Office, whichocondition has
falled and the permits have no standing and are wholly voldg
(B) the applicant can have gained no right by presoription apd, )
was not misled; (1) the Wyoming law does not pernit water rl.ghtldﬁr
%o be gninoa by prescription, (2) the ZJugar Company has averaged
in use from 1920 to 1934 less than 50% of the 5060 afre feet
claimed, (B) the State Zngineer's records show that the applicant's
vendor had no title.

Ceneral Protest, - The protestant states the following

additional grounds of protest: (a) the applicant has no legal

right or interest im any existing permit scught to be amended;
(b) the appliocant has no p-m:.:o use the water outside of ;_q,C-
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Wyoming; (o) the lands soucht to be used for diverting and
impounding works have been withdrawn from entry; (d4) the grante
ing of the applications will tend to defeat the purpose of the
Snake River Land Company to preserve the scemnic features and
beauty of Two Ocean and Emma Matilda Lakes.

Protest of The National Park Service.

The Kational Park Service in its protest states no
grounds in addition to those atated in the protest of 3nake

River Land Company.

B_E of ;llgl-

The issues thus framed may be conveniently stated as
follows:

l. #hether the applicant owns and is entitled to an
amendment of Permita kos, 377C-5 and 3771~k reducing the reservolir
eapacities therecf, and to permission to use the water thersunder.
in Idsho under the applications for seecondary permits and the
request rorrl special permits, relinquishing any rights it may have
in addition thereto.

2, Whether ths existence or nom-existence cf an sxesu=-
tive order withdrawing from entry the lands wherein the impound=-
ing works ure situate, or a special permit fyom the Forest Ser=
vice are material in this proceeding at the present time,

3, Whether the storage rights under the existing eer-

fificates of sppropriation are sufficient only for the .yoming 23
Q=
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rancres and have been limited to use on those particular lands.

4, Wwhether the number of aore feet adjudicated 1ln cone
neetion with existing eertifioates of appropristion (3487-R and
3561-R) has the effeot of excluding the applicant from partiecipa-
tion under such appropriations.

8. VWhether permits numbers 377C-R and 3771=-R have been
terninated or volded,

6. Whether the applicant should be given consideratiom
before t is Board by reascn of 1ts purchase of these water rights
under the eircumstences involved and its use of water thereunder.

7. Whether the applicant has tnh or should be granted
the right to perfeet its title to these water rights under the
eircumstances here involved.

' 8. Whether the granting of the applications will tend
to defeat the purpose of the Snake River Land Company to preserve

the scenic features and beauty of Two Ocean and Epma Matilda

Lakes,

ARGUMENT.
As a ‘matter of conveniensce there 1s attached at the
ond of this brief as an appendix a list of the exhibvits,

1. TI¥ PPLICANT I3 ENITLED TO AN AMINDMERT OF
PYRUITS NOS. 3770=R AMD 3771-R RUDUCING THI HBSZRVOIR CAPACI-
TI=3 THIHEOF, .ND 90 PopiiXosION TO USE THE JLTEN THEREUNDER
IN IDAHO UNLCER THE APPLICATIOLS FOR SRCONDARY PERMITS AND T B

«10=
PN T
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REQUEST FOR JPFCIAL PRRUITS, KULINQUIGEIYG AMNY NIMHTS IT MAY
HAVE IN ADBITION THERETO.

(a) Applications for amendments of 3770-R and 3771=-R.
We beslieve that the applicants have prnduced evidenoe

elearly suffielent to justify the granting & all of the applica-
tions referred to in the above heading. It 18 not onnaldered
necessary to review in detail all of thia evidence as it is i-rgo-
ly formal in charaeter, hut we will corment briefly with reference
to certain phases thereof.

The evidenee sutmitted in eonnection with applications
for emendment of 3770-R and 3771l-R is anply sufficlent to sustain
the granting thereof, treating such applications as applications
of this chareter ordinarily would bs considered. The present
status of original permits 3770=fF and 3771=R will be considered
separately below.

With reference to applications to amend 3770-R and 3771-R,
it will be noted that the effeet of the upplication to amend
377C-R 18 to reduce the high water line area from 983 seres to
880 acres, and the .nuni- capoeity from 63808 aere feet to
3040 asre feet, and that the effeet of the amendment of '37?1-11 is
to reduce the high water line ares from 1130 aores to 904.2 acras
and the avallable ocapavity from 60900 acre fest to 1340 aore
feet. It will also be noted that the impounding works authorized
by the original permits, to the extent that same are sought %o bde
recognized by applications for amendmenta, have been in existence

since long bafore the time to construet or make proof of oconstruc-

tion formally expired under the conditions of the permits. That
is, the applicationa for amendments seek permission to comstruct 15
.u-




00-00-0000: before state engineer state of wyoming: snake river land company vs. utah-idaho sugar company; brief of applicant, pa

impounding works to impound 3040 acre feet under 3770-R and 1340
acre feet under 3771-R; and the evidence shows thut ilmpounding
works sufficient to impound such an amount of water have been in
eristence since at least 1921, whereas original perrite 377C-R and
3771-R provided thut the tirme for completing the impound ing works
should terminate on December 31, 1924. Henoce it also follows
that thi works had been conpleted nrior to the tine speecified in
tre applicetions f r emendments. (See Trarseript, pp. 23, 34,
35, 44, 45, 46, 47).

(b) Rights snd Title »f spplicants under 3770=R

and 3771-R.
The rights of the applicant uncer the rights mentioned

in the hcading und the spplicant's title thereto as the seme have
a bearing upon the applicatlions now under consideration appear
from the evidence and may be triefly stated as follows:

applioation 377C-R for the enlargement of Iwo Ocean
keservoir, was Tiled Cotober 6, 1919, by (.C.Carlisle and 1s
recorded in Book 12 at page £7C of Applicetions. (Ex. 38), It
was assigned by C.C.Carlisle to the Osgood Land and Live Stook
Company September 14, 1921, by sesignment recordeé in Book 7
Mise. at page 1. (ix. 37).

ipplisation 3771=R far the enlargement »f “mma !'atilda

Reservolr sas flled Dototer 6, 1918, by C.C.Carlisle and is re-

oorded in Fook 12 at page 271 of .pplications. (¥x. 38). The
permit wos uselgned by ".7.Carlisle to th~ Osgood Land and Live
Stock Company on the __ dsy of _____, 19__, the assignmont
bteing recorded in Fook 7 Mise. at page 1. (Ex. 39).
-lP= 266~




00-00-0000: before state engineer state of wyoming: snake river land company vs. utah-idaho sugar company; brief of applicant, pa

Osgood Land #nd Live Stock Company by contract dated
April 18, 19020, agreed to sesll to the appillcart certain lands
and water ?lghtl. being the Usgood Tract in Idaho, inoluding
5000 acre fest of stored water, the umnne helng a storage right
which the OBgood Lan¢ and Live 2tock Comnany was ssciurirna for the
use upon the 0sgnod Tragt. (Hxhidit 2). The evidence shows that
the 5000 acre feset of stored water was stored water in “mma Matile
da and Two Ocean Reservoirs (Tr. 12), Osgood Land and Live 3Jtoek
Company with whioh the applicant contracted waa an Tdaho corpor=
ation and another e-rporation bearing the name The Jsgocd Lend
and Live 3tock Company had been incorporated in the Jtate »f Vyo=
ming. The latter corporetion handled most of the transactions
with reference to the stored water. BEeth eorporations have transe
ferred by assignment and gquit claix deed to the anplicunt, all of
their intereats in the permits and other water righta herein in-

'01'.6. (mo 46 and 4'”.

{e) Status of 3770-R and 3771-R.

The applications rfor anlargements of Two Ocean and Unmma
Matilda Reservoirs kmown as Pernits Nos. 3770-H and 3791-4, have
the rouuu,c status at the present time.

AS has been previously polnted out, the:=e original ap=-
plieations were for s very much greater storeage canmoity than the
present applications for amendments thereof. 7The original per=-
mits eac!: specified that they were conditioned upon the atriot
performance by the permittees, or thelr suecessors -r sasigns,

of a certain agreement dated Lay Znd, 1921, between the utate

Engineer and The Osgood Land and Live took Company snd that  47C
-13-
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they were subjeet to cancellation at any time if the terma of
such agreement were not complied with. (iIxs. 36, 38).

The agreement of April 29, 1921, roferred to provided
that upon execution thersof und the algning bty The Osgood Land
and Live Stock Company of surety bonds therein referred to, the
State :‘ngineer would issue the permite; that The Osguod Land
snd Live Stock Company should thereupon maske application tc the
Genvral Land Office of the United States for permits to oconstruet
the reservoirs in a United States Forest Heserve; that upon the
granting of suoh permit by the Gencrsl Land Office The Osgood
Land mnd Live Btook Company would pay to the State  ngineer the
sum of {30,(00.00 in installrents as provided for the construe-
tion of two bridges over the inake River. (Ix. 40). The surety
bondl.rttarru to were to guarantee performance by The Usgood Land
and Live 3tock Company of thL: aets to be performed by it., (Ex.
42}, It wus ulsd agreed between the parties thet if the Gensral
Land Uffice alould refuse to grant the permits that then the agree=-
rient should becone null and vold upon The Cegood Land and Live
stock uanlpw delivering tuv the State ¥nglheer for cancellatiom
the permita 1ssued by him. ("x. 4C).

he surety tond was given as ogreed ("x. 42) and the
apolicstion was made to the General Land Offioe and wau denied by
ietter ¢r ‘ay 14, 1923, from the Commiaslion:r of the General Land
.ffice tc tre egister und Heeelver at Xwanston, Tyoalng. (Zx.
4.

Thk. per~its have never been caneelled by the State

“nglneer,
14~ 24<
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%hile the somstruction of the reservoirs on the large
Scale contemplated by these permits was never undertaken or som=
pleted, it is a faot, shown by the evidenee, tlat the impounding
works, to the extemt conterplated by the applications now pending
for amendment of the pernits, were actually uncertaken und comple=-
ted by Osgood Land and Live 3took Company, assignee »f the permit-
tee, prior to the time fixed for the completion of the work under
permits numbers 3770-R and 3771-R (Tr. 23, 34, 35, 44, 45, 46, 47)
and these reservoirs as so enlarged have been used by the applicant
for each of the years 1920 to 1934 inelusive. (Tr. 1C, 30, 32,
33, 37, 46, 48). Reoconstruction work om Two Qoean iLuke Heservuir
in 1928 was done by applicant (7r. 36,37), assignee of the pernits
and the dame were maintained after tholr original oconatruction by
assignees of the permittee. (Tr. 36,44), The State “nglneer was
on the ground at the tiae the original construction was proceeding
and assented to it. (Tr. 49). .. representative of the Porest

Service set tho stakes for the dam as it was reconstriucted in 1988,
(Tr. 28, 37, Bx. 17), to correspond with previous imp unding o-pae=

1ty (BEx. 18). The applications for smendments were filed in the
year 1938. '

At the present time therefore the anplicant is in the
position of claimant, as nlnignio. of these uncanceiled peraite

for the enlargement of the reservolirs, and the rerervoirs were,

within the time limited by the permits, actually enlarged to the
extent that the appllcant now seeks acmendments of the original

perzita. This offiee has often recognized the righ of a nere
mittee to make proof of completion after the ti e limit where

the actual work was completed within the time preseribed by the 2Hyc
=18=
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permit. This applivant 1s now here amsking sueh action 1n 1ts be-
half in & situation where the work sought to be reccgnized was aot-
ually completed within tie time limited and the appllcant has not
only used the water for many years last past, but has also paid
substani.islly for the right it seeks to have recognized, (¥x.8).
It is true that the original perrits were to some extent
conditioned upon the agreemenmt to pay for two bridges, but it is
obvious that this agreement was based upon the projeet in itas
original enlarged form and th: applicant believes th:t there will
be no inclinution on tie part of the jtave cagineer to press any
sush claim in conneotion with the permits as they are souzht to
bs amanded.
The 3tate Engineer's Office has taken the positiom
within recent years that it would be for the best interest of
ell, including the itate, tc have the enormcus excess of poten=
tial storage represented by these permits cleared from the
Pecord. That position is sound, ‘e sutmit that applicant should

not be pemalized for the preseri attempt to make it a reality,
(d) Permivs 5487~k end 3581-k,

Perxit 3487<R for Two Ocean Reservoir and Permit 3881-R
for imma Matilda or Markham Reservolr have both ripened into sd-
Judicated storsge rights.

The rights under 3487-R were adjudiocated Noverber 24,
1986, in favor of "H.C.MoKinstry; Osgood Land and Live Stoek
Company,” for Bl8 scre feet with date of priority of uay 9, 1918,
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end Certifieate of appropriation was issued under date of Jan-
uary 16, 1926, and i1s recorded in Certificate Hecord kn. 485 at
page 198. (Ix. 24). The actual storage caprcity »f Two Oceamn
Reservolr, as l'r, loger's survey oonolusively proves, 1s 3040
aore feet,

The rights under 3381-%7 were adjudicnted under date of
Movenher 24, 1928, in favor of Joseph Markham and Roy ", Losier,
for 1710 aere feet, and Certificate of uppropriation was isaned
under 4date of January 1B, 1988, and is recorded in Certificate
Record No. 45, page 201. (*x. 31). This adjudication is gen-
erous; Mr. iiogers found the aotual storage ocapasity to be nearer
1340 nore feet,

All the right, title and interest of the original ap-
plicants, H. C. VeKinstry and Wm. C. Thompson to permit 3487-R
had been previously assigned ss follows: H. C, 'erinstry assigned
to the Osgood Land and Live Stook Compuny by assignment filed
March 12, 1921 and recorded in Book 8 NMiso. at page 428. (Rx. RBl).
Wa. C. Thompason asaigned to James L, YMilner and ... T. Shane by
assignment filed Mareh 28, 1921, and recordsd 1in Pook 6 !ilse., at
page 430, ("x. 22). Jenmes L. Milner and i. T. Thane assigned
to the Osgood Land and Live Stook Company by assignment dated
Marech B85, 1921, and recorded in Pook 8 Miso. at nage 431. (Ex.28).

A1l the right, title and ipterest of the original appli-
oants, Joseph Markham and Roy B. Lozier to pernmit No, 38561=R
had been previously assigned to the Osgood Land and l.ive Stook
Company by assignments as follows: Joseph Markham nnd Roy B.
Lozier assigned to H. C. MeKinstry by assignment filed Mareh 12, 1981

-17- e
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and recorded in B3ook 8 tise. at page 437. (Ex. 29). H. C. lokin=

stry assigned to the Usgood Land and Live 3tock Company by assign-

ment dated Xarch 12, 19281, and recorded !n Book 6 !'isc. at page
428, (=x. 2C).

Thus it appears that all right, title, and interest in
Permits 3487-r and 3081=-K had been assigned to the Osgouod Land
and Live 3toek Company prlor to adjudication, and that 3487-R
was adjudicuted in the name of H. C. MeKinstry; Osgood Land
and Live Stoeck Company. 11 right, title and interest of Usgood
Land and Live 5youk Company (bvoth the yoring aud the Idaho
Companies) has been tranaferred by assignment and quit olaim
deed to Utah-Idabo Sugar Company. (LExs. 46, 47).

Two secondary rights nhuve been adjudicuted under No,
u's'r-n, the secondary permit being No. 18188,

Application for Permit 151885 was filed by ‘m. U. Thomp~
son and H.C.XeKinatry Hay 9, 1918, and is recorded in Book 48
at page 282. The permit was issued under date of August 19,
1918. (=x. 8B). This secondary right was adjudicated to Osgood

Land and kive Stook Compamy under dats of November 24, 19285,
recorded in [ook 45, page 2C0, for 1,08 ouble feet per second of
time, with priority of May 9, 1918, to irrigate 74.4 aores in
Beetion 18-48-114. Certificate of appropriation was issued Jan=
uary 10, 1928. (Fx. 26). OJecondary right under this permit

wes also adjudicated to Hi C. Nokinstry November 24, 1985, record-
ed ln Book 45 at page 199, for 1.v6 ouble fest per second of time
to irrigate 137 aeres in Section 7-406-113, with date of priority

pry ™ 32¢
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May 9, 1918. Certificate of appropriation was 1ssued January
16, 1e86. (*x. 27).

Three secondary rights have beon adjudicatec 'n connee-
tion with Permit 3581-R. 7These sec ndary rights were adjudicated
under Permit 15569 filed by Joseoh ‘“arkham, koy !'. Lozler and
0. W, Snell on August 19, 1919, and recorded in lcok 50 at nage
68. Termit was lasued ‘jeptember 18, 1919. (%x. 32). The fol=-
lowing rights have been adjudicated under thie parmit.

There was adjudicated to Joseph Harkhar under date of
May 4, 1985, recorded in ook 4% at vage 202, an appropriation for
1.88 subic feet per second of time, with priority for stored water
of May 1, 1919, and for unstored water of .ucust 18, 1919, for the
irrigetion of 131.61 eeres in Seotion 6-4B-lld4. certificate of
appropriation was issued Jenuary 16, 1926, and recites that the
rights thereunder for irrigation from the unstored flow of the
stream shall not exeeed one cubic foot for severt, sores. (1ix.33).

There was adjudloated to xoy ., Lorzier under date of
May B4, 1925, recorded in Eook 48-203, 1.86 cublic feet per seocond,
with date of priority of May 1, 1919, for stored water and .ugust
18, 1919, for unstored water for irrigution of 13C acres in Seetion
4=45-114. The certificate -f approprlution was issued January 185,
1926, and likewise recites that the rigita for tle unstored flow
of the stream shall rot exceed one cuble foot for saventy aores.
(Ex. 34).

There was adjudicated to 0. %, 2nell by adjudication
dated Novezter 24, 1928, rscorded in ook 45, ;age 204, 1.78 cubie
feet per second, with date of priority of May 1, 1919, for stored
water and ,ugust 18, 1919, for unstored water, for the irrigationm

~l9= 3’5(—
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of 124.9 mcres in Seotlion £2-45-114. This certificate also
reocites that the righte for the unstored flow of the stream
shall unot exceed one cuble foot for seventy useres. (ix. 38).

Thus it s=ppenrd that all right, title ané interest
in and to Perzits 3407-R and 35668l1-5 huve been assipgned to the
Osgood Land and Live 2tonk Company and by it trarcferred to
Utah-Idaho Sugar Company. (Txs. 46, 47).

These reservoir ri-hte {"487-H and 3581-R) have but
an indireet vearing upon the controversy herse, and it is »f lit-
tle importance at this tire whether the secondary permits were
issued with the intent, and had the effeet, of adjudioating ull
of the stored water under these permits %o the secondary peraite
tess or not. It is sufficient to point out at this time that the
applicant has prima facle riahts to stored water under these
reservolr rights. In this conneotion it appears that the storage
right under 3487-R was odjucdieated to H. C. lLckinsatry and Osgood

Lend and Live 3took Company jointly; that one of thLe secandary
permits was adjudicuted to the Uegrod Land snd llve Jtook Company,

individually, and has been acquired and reserved by Douglas
Seulley for the benefit of, and conveyed to, the applicunt; (Tr.
306, 40, 41); that there is nothins to ind'cate all of the

water stored in either reservo'r hus been fully covered by secon-
dary adjudicstions, the adjudicetions of water under the secondary
peruits being made on the basias of cubie feet per second of time,

which has no bearing upon the mmount of stored water to which
eaoh permittee may have been entitled; and that the adjudications

in conneotion with the secondary pernits under 3581l-R included

=B(=-
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rights for both stored and direct flow water, =nd therefore
cannot be depended upon es & basis for ulloceting the stored
water, 4 furtlmer adjudicatlon of some charaoter muy te necesmsary
to deternine the respective rights of applicent and others to
these stored waters, .

It fdlows that Utah-Iduhn Sugar Company as sugocessor
in interest to Osgood Land and Live Stoock Company has a c¢lear right
to stored water under 3487-R and 3581-R by reason of the following:
{1) sdjudication of the storage rights under 3487-RE jointly to H.C.
MoEKinstry and Osgood Land and Live Stock Company; (2) adjudication
under secondary permit 18188 for the irrigation of 74.4 aceres in
Section 12-45-14 to Csgood Land and Live 3toek Company; (3) the
reaidual right to stored water under both 3487«R and 3081-R
by reason of assignments of the permits prior to mdjudication to Us=-
good Land and Live Stock Company and their subsequent transfer
by assignment and quit-claim deed to Utah-Idaho Sugar Company.

It should be remembered that stored water may be sold,
leased, trunsferred aund used in suoh manner and upon such lunds
a8 the owner may deaire provided it is used for benefieizl pur=-
poses, (122-1802, w. kK, 3, 1931). .nd the owner of a reser-
voir shall be held to be the owner of the right to impound the
water and the right to sell or lease a portion or all of his right
to the impounded waters. (122-1601).

The applicant through the Usgood Land and lLive Stoek
Company has a right to stored waters under 3487-H und 3581-R and
it is AMnecessary and immaterial to determine the extent of that
right et this time. Whatever right the applicant has under those

wfle 35C
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permits forms an additional basis for its oleim that it is en-
titled to the emendments of pernits JI770-R and 3771-R whieh it
nOW BeokS.

Other thanp as hereinabove stated permits 3487-[ end
3861~k have no material bearing upon the matter now under conside-
eration by the State 'rgineer.

The large amount of space devoted to this quoltlonrhq
protestants serves only to erphasize, 8/ far ag the present con=
troversy 1s concerned, that the epplioant dces have rights under

pernits 3487-x and 308l1-K.

(@) ~pplication for permission to use in Idaho.

The evidence shows that &8 a practical nmatter the water
involved in the applieatiors now before the Board ocould not he
used in tyoming (Tr. 20-21, B4-25, 48), and that it has for seve~
eral years actually been applisd to benafieinl use in Idaho (Tr.
30, 32, 33, 37, 46, 48, 7xs. 16, 17, 18), This has not been done
in tad faith but under the telief by the users that they were en-
titled to the water and that thelr record title would ultimately be
completad and perfectec. (Tr. 36, 37, 41, 48-49). Clearly the
mutual requirements of friendship between the States cof iyoming and
Tdaho with reference to the division of waters requires that under
the circumstances the State Enzineer should perrit the use of this
vater in Idaho. The water cannnt be used in Tyoming; it was pur-
chased by the applicant; its use (as is hereinafter pointed out)
will not have the sffeot of interfering with the beauty of the

two lakes involved., The applicant does not question the reason-

-28- 3,6
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able requirements of other water users having storage and second-
ary rignhts. (Tr. 8-9) The protestant contends that the dums

are a bad thing (Tr, 67) and yot proposes to continue to use tham
(Tr. 68). This is an unrsasoncble position and should not be eon=
sidered. The protestant makes no showinz of any detriment to it
whieh might result from the srunting of the annlicatisng of Utah=
Idaho Sugar Cnompany, The evidence showa that there 13 enough water
from the reservoirs for all appropriators, ineluding trec appli=
cant, (Tr. 48).

(f) applications to cancel or relinquish.

The applicant asks for nothing under this head whieh
this Board would not be willing to grant upon mere request., The
applicant wishes to make elear, however, thut it does not seek
eancellation btut desires merely to relinquish any rights whieh it
may have in the following permits without objeetion to cancellation
to that extent by the Board,

The applications involved under this heading are as
follows: P-16190, 4232 nl, and the exoess of 3770-K and 3771-R
over that whiech is ¢overed by the applicetions for amendment
thereto now before the Board. '

(g) The ocomtent of the protestent that it chased
[ d water rights without know @ applicant's o
is without merit.

The position of the protestant under thi, contontion is
made clear by its witness winger. Mr. .lnger testifjed thut the

B J= 3,.‘ .
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protestant bought the various lands under these reservolirs
"believing that we were buying all of the water rights appurtenant
thereto, including storage righta.” (Tr. p. 88); and again the
same witness sald with reference to the pesitiom of his principal
thet “they felt that they were buying all water appurtenant to that
land”. (Tr. 66).

It is clear that the 'nake River Land Compnny 414 get all
water rights, including storage rights, appurtenant to ite lands
and was not misled or damaged by my failure on its part to ascere
tain the existing water rights of the anpplieant. In sther words,
the protestant got all of the water rigkts it expected tc get and
has mo cause for complaint on any ground st this ti-e, The appli-
cant does not question the rizht nf the protestant t, satisfy ite
ressonable requirements under {ts purchrsed rishts, (Transeript

PP 8-9).

2, THi: EXISTERCE OR NON-EXISTUNCE OF AN EXECUIIVE ORDER
OF “ITHDRAWAL OR A SPHECIAL PERWIT FRO. THE FOREST SERVICE HAS KO
BEARING UPUH THb MATTERS INVOLVED HERE AT THIS TINE.

All that the protestants have to say with referenee to
an executive order of withdrawal or a special use pernit from the
Forest Service i{s lmmaterial in this proceeding. This 3tate
Engineer grants permits without reference tc any rights nr sase-
ments which must be obtained in connection with the tuilding of
irrigation or impounding works. Xven if the practice of the State
Engineer were, as we do not understand it to be, that the

granting of water rights would be made sonditionul upon the ob=
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taining of such rights of way or easements, the question would
still pot be materisl here. If the uppliecations here peniling are
granted it will then be the concern of the applicant here to nake
proper erplications to the Forest Service for the needes ris™ts of
way or easements. There is no reason to believe at thisg tive that
such rizhts of way or easements will not be granted in view af the
fact, as we have pointed out, and will point out in more detail
hereinafter, thrt the rights sought br the a-nplicant here will not
have the ~ffeet of interfering with the btéauty of the lukes ine
volved, @Wa do not believe that protestants are Justified in
asperting that the Forest Jervice will not grant the necessary
rights of way or sasements and gertainly the Forest Jervice is
not before the State Yngineer at this tinme. ife believe the Yorest
Service is responsive to the needs and requirements of all our
eitizens and that it will readily see that the desired riehts of
way and easements will not be detrimental to the beasuty of the
sountry or to any other eitimens, The fact that the Oenersl Land
office refused the request for rights of way and easements on the
very mueh enlarged scale contemplated by the original spplications
has ne apparent bearing on what the needs of the appliocant will be
nldcr-thc-gf-udol applications. One of the reasons of the anpli-
cant in asking the amendments is to make its demands consistent
with the preservation of the beauty of the two lakes involved,
and we cannot believe that this attitude of the applicant will

not regeive favoratle consideration by ths Forast Jervice.
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3. THE QUESTION HETHEK STORAGEI RIGLTS UEUEﬁ EiIS5T=
ING CEKTIFICATES QF APPROPRIATIOR 1AVE BXEN LIMITED TO USE ON
ANY PARIICULAN LANDS IS NOT WATHKIAL AT THIS TIMR.

This issue was raised by the protestants with refere
enee to certificates 3487-R and 3571-R. There is nothing withina
the four eorners of these doocuments whiech imports any sueh restrig-
tion. Moreover, as pointed out above, these certificates have only
a vcry}:iroat. bearing upon this gontroversy and it 1s not imper-
tant at this time to determine whether the storage rights adjudica-
ted under the permits referred to were limited to any partiecular
lands or not. Certainly any rights of the applicant under the
certificctes referred to have not been adjudicated with reference
to their places of use and if and when their rights are adjudicated
those questions will arise, but such questions need not and should
pot be determined at this time,

4, o ol THER T VUCHrR 0¥ ACRE FRET ADIUe

2 S ORI ¥ I SRESIL H GEet th 8 A0 1M o XTLTIMG CERTIVICATRD OF APTHOPRIATION
VO Tne JFRFECT OF SWoLUI0O % e APPLICANT FaCl PARTICIPATION UNDER
CUCH O APTROFRIATIONRS 17 LINTIICY IMUATENIAL 70 FAH 12 THIS CONTRO=

VR8T I8 COMCERNRED,

Thle 1sene wea elso relsnd by the protestants end refers
to the ri-Ats under Permits J4E7«H end 356leR, ‘The arsument is
thet the tn ler of aere feet mijudiented indicetes un intention
or. the varl of the Lcard to ad/udicate sll the witer to seconéary
permittees under whom aprlicant rlaimed no riehite. "o evidenee

wee offered ir support of thet eontertion., The rreat disparity

AT
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betwesn the allotments to the settlers, and tie storage ectually
existing, ot leest in the case of !wo Useen, should in itself be
sufficlent to refute it, !iesides, the msslinments from the reneh=
ers to Usgood contain resarvetions in fevor of asalrnore whieh de-
finltely establish thst tielr participetion, while preferred, should
not exhaust the totel etorepge In normsl sesasons. The raenrches,
other then Thompson, should not be denled thelr ressonable re-
quirements. Applicant will not oppose sueh an arrancement, eithe
or under en interim workirg agreement or in any mppropriste pro-
eeeding, The present proeceedins would hardly seem to be a proper
one in whieh to allot or re-allot storage waters previouely adjude
icated by the Board of Control,

8. PBRMITS NUKBERS 3770=R AND 3771=R HAVL HCT BEEN
TERMINATLD OR YOIDED.

¥e bave slreasdy polnted ocut that under the gontraet
between the titate inplneer sanéd the Ussood Lend end Live Stoek
Company these permits are subject to csncellstion upon thelr sure
render by the permittees. ''o such surrender has ever been made
and the permits heve never been terminated or volded, They ere
still in existence for proper dlsposition, end we respeotfully
submit thit under the showin: here made the eppliceatlons for smendw
ment of the original permite to nceord with the setusl construe-
tlon of impounding vorks wivhin the tine llmited should be grented
at this time, This would heve the Jouble effeat of disposing of
the original pernite on the very much enlarged barsis and giving

the spplicent a record title to the storsge rirhte as limited
[
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by the ionounding worke sctuslly construeted,

6. Tik APPLIGANT SHOULD U GIV! CONOIDER.TICN BRFOUE
THOOWTATA NG INEER BY F!L'ZU!J P OITS PYRCHASE OF THECE SATER ~IGHTS,
UNDER 7i{% CIRCURSTA  CEs . VOLVED, AT T "8~ UF THI AT RS T FHbe=
UNDEH.

¥e have already pointed out thet the water involved in
this controversy ir but a part of 5000 scre feet whieh the soplie
eunt purchased froa the Osgood Land and Live Stock Company., The
purchese price of all of the properties !nvolved in the tr-no-otlén
wae very large, that 1s seven hundred thoussnd dollers, (¥x, 2,
kxe 19, pTe 130=132). The ectusl portlon of the eonsideration el
logsble to the 000 aere feet of ster referred to has not been
fixed apd cznnot bte stated, but stored water in the amount of
5000 acre feet for use on such & projact es wos purchased by the
Utah=Idaho Suger Company le obviourly valuable, snd the evideroce
showad its importance and neceselty (Tr. 26, 31, 38}, and & right for
which the appllesnt vy Troporly apk cereful considerstion, The
applieent pald for this rirht and un-:d that it would be delive
ered, Eventually it found thst ite title was lr-volnd’ thd in
attrmptings to strel-hiten it out dlscovered that lte nvpltoﬁ‘ﬂ
made for thet ;urposs were the sublect of protest, not by other
water ugers 1n the ‘tete of . yomincs but by roprum;ntl'n. of the
Snake Piver Land Compeny and by the latiorel Perk Servige, ¥ith

conmandable rrankmess the protestants have indieéted that their

#*©
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protests are besed upen the mesumed, and wve belleve erronecus
ground, that the grenting of ihe appliesticns here will fave the
effeet of detracting from the besuty of the leker involved. e
submit that the appliecant is entitled to every considerstion by
this Board, A% the risk of repetition we repeat the grounds for
this sesertiont The sprliesnt pald for the righte; the impound=-
ing works were comstruoted withir the tine limit by the sesignee
of the permittee and hls suceessor In intersst; the water has, in
sll good falth, been applied to beneficlal ueea for ~dhy yearsi
the eppliesnt 1s honestly endeavoring to qulet its title; the
applicant ls enzlous to sooperate in the desires of the protestents
and not to interfere with the bemuty of the lekes involved; and
finelly, as we submit, the granting of%o e'plications here will
not sar the beauty of the lakes, is %0 the good fuith of the ap=
plicant in using the water, ses Transerlipt 36, 37, 41, 45-49, Ex,
16, Is this ecomnestion it should be borme in mind that the
State Engineer wes on the ground snd sssented %0 the snlargewent
construstion (Tr, ."'. that = representative of the rdrest
Service set the stakes for the reconstruetion work dome in 1983,
{Tr. 88, 37), end (Ex. 17) that there is mo eviderce of objection
to the use of the water by the Stete water officiele until 1938,

%. THE APPLICANT !AS FLhiMal THRAKSFERS OF ALL OF THE
RIGHTS OF O8000D LAMD AND LIVE 8T0CX COMPANY L EMKIT 1 VOLVED,
As has slready besn pointed out the sprlicent has
formel transfers by assignment and gquit-cleim deede of all of the
rignts of Osgoed Land end iive Btook Compamny, both the Idaho and
-29- yiye
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Wyomlny corporstions, herein involved., These transfers sover esll
of the rights of Usyood iLand and Live 3took Company under Fermita
3770-5, 3771l-H, 3487-K and 3861-R and ell other water rights
herein involved, ineluding sll interest and estate of Osgood
iLand and Live 5toek Company in snd to Two Ocean lake Reservoir
and Zmma Matilda Lake Heservoir,

8, TH~ GHANTIIC OF THE APPLICATIONS WILL NOT TEMND 1O
DIFEAT THI FUAPQL>. OF THL UHAKE RIVER LAND CONPANY TO PRESERVE THE
SCENIC FEATURRE AKND BRAUTY OF TXO OCEAN A%D MMMA MATILDA LAKES,.

_ The reel rround for protest ls that the effest of the
;ﬂhtlng of the sppllecstions will be to mar the besuty of the Two
Ueean and Emme Metilde Lakee., The protest of the National Park
‘3ervice states the fear that ths granting of the aprlieetions
may result in the bullding of very large reservoirs oa the basls
ef the originel applicstions 3770«R and 3771-R, If applicant has
falled to nmake its purpose clear up to this point, we now wish ‘
to stete unequivecally that the applicant seeks smiy-%o quiet its
title/71ghte under 3770-R and ST71-R te the extemt thot im-
pounding works now exist, snd have existed for many yesra, and
to r-nnq;llh sny rights in sddltion thareto, and we belisve thet
its sppliontions for smendments, ssncellations and relinguishe
ments 80 otate. Clearly that is their effeet and that is the
purpose o7 the applleant,

ibe evidenee shows thet the height of the impounding
works ocerresponds with the natural high water marks of the hlu

{Tr. 20) e
Te <0}y snd it seems impossible that thare oan be any contention

=30=
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under thess eiroumstences that the exlastence of these rirhts and
the impounding works thereunder cen in eny substantial wey wmar the
besuty of the lakes involved. In fset we submit that on the con=- ‘
trary, advantages arise from the existence of these impounding
works and the use of thes- lakes in the =anner contemplated and
in whiech they have actuslly been used, In other words, the effect
of these impoundins works nnd the ume of the weter under these
rights is S0 hold the water In the laskes snad lat it out gredually
in & manzer which does not :ar or disturbd the beauty of the lakes
by eresion or otherwise, (¥x, 19, n, 1) The diversion worke are
very bemigh in appearanes snd could be eseily made almost, If not
abpolutely, ubobservebls, (Exs., 7, 8).

Furthermore, the applicent ls entirely in ascocord with
the views of the protestants in the matter and is as aniious
as the protestants to preserve ths beauty of theee lakes snd the
rizhts of sll others involved,

And in egny event we beliave that the complaint n” the
“nake River Lenc Company under this heading 1s immaterial and

should not bs eonsidered dy the 3State Yngoineer,

RELU:.
Under all the alrcumstances we submit thot the annlioca~
tions are eninently feir and thert 1t would be an injustice end

serve no useful or mesthetic rurpose to dery the apnlicetlons of
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the applicant end deprive 1t of this storsd water for the

tenerigisl use to which it is put,

~John U loomis

—iahby D, boyle

Jtto &. KeCugoheon
iattorneys for Applleant

s
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Aist of :xhibltg,
Exiiblt 1 Afridavit of iAshby DI. Boyle.

" 2 Ligreement snd Cele Contreet, between Ogrood Land
and Live litocex Compsny and Utah=-Idaho lupear Company,

- 3 Map to accompany application for m-endmert of per-
mite for the construction of Two JUceun snd “mma
Metilde Kerervolrs, “etom County, Vvoming,

" 4 Blue Print of eoegelled Vesood traet 1l connectlon
with the secondary applisations for use of water in
Idaho.

" & Blue print map shosinc dralnage srea Iin the vieinity

of Two Oeean and Emma Metllds Lekes mrnd the Creeks
conneeting those lakes with Faciflc Creek emptying
into Inake River.

- 6 Blue print ehart showing totsl area in vegood tract of
acres irrigeted, ote.

» 7 Pleture showin:s outlet mand headsate 0f LZume Metilda
Reservolir.

. 8 Ploture showin- cutlet works and headsater at Two '
Ugean Leke,

" $ Ploture of Tvo Jce:n Lake loocki-a -orth from the
headpate,

- 10 Pleture shosing closeeup view of the outlet snd head-
~ gate of Emma ketilde Leke,

* 11 ‘Pleture tekeam from the top of the outlet works st
Two Oeean iLake,

Ploture showing Beaver House on fimme Metllds leke,

background from east side,

Pleture of Emma Matllda Lake with Teton <anpe 1in the
baokground taken from east side.,

Ploture of Two Ogean Lake looking south toward Teton
Range.
¢

iz

- 1% Pleture of Two Oeesn Lake with Teton Hange in the
14
1%

33~
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List of .3hibite {(Comtinued)

sxhiblt 16 Affidavit of Dougler loelley.

b 17 arfidevit of ., H. Chapman,
» 18 afflidevit of silfred Y cCennon,
* 19 Copy of the i'tah-ldsho Sugar Comreny report prepared

by dr, albert end filed ian the proceeding,

» 20 Appllication for permit 0. 3487« made by Viiliem
C. Thompeon and &5, C, McXinetry, covering Two
Goean hKemervolir.

” 21 Assignment from He C. MeKinstry to Osgood Comnany of
all right ard interest in Termit ‘lo, 3487eR,

" 2y assignment vy %illiem C, Thommeson to Jamer L., Mllner
snd A, T, hane of wll rirht and intersst in end to
ermit No, 24870,

£ 23 Assignment of “mrpmlt To. 348TeR from James L. Milner
and i, T, urene to Js:ood Land wnd Live Stoek Come
vENY.

» 24 Certificate of srmropristion Termit lio, 3487-R,

" 25 aApplicstio for Ferzit ‘o, 15188 by %illism O,
Thompeon and i, €, KeKilnatry.

= 26 Certifiosts of approprletion to O 4 Land snd
Live Stook Commany under permit 13188,

” 27 Certifieste or rpproprietion under Teramit No, 156188
to s C, Metlinstry.

" 28 Applleatio: ard Fermit No, 3081=R by Joseph larkham

and oy B, Losler.

" 20, Assignment of Permit 3561-R by Joseph Markham snd
" Hoy B. Losler to H. C. MeXinstry.

- 30 Assigmment from H, C. MeKinstry to Osgued Land and
Live Ltoek Company of Permit 85e1-R,

" 31 Certificate of appropristionm under Fermit 3061eR
to Joseph iarkhem end Hoy B, Lomier.

- 32 Applieation for permit 10869 by Joseph darkham, Roy
B. Logier and O, W, .inell.

- 38 Certiried copy of Certificste of sr-ropristion under
Fermit 10569 to Joseph Nerkham,
e

=D
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List of axhibvits (Continued)

Exhibit 34 Certifiemte of a~nropriation under Jermit ‘o, 1b569
to Roy ... Lomler.

2 88 Certirfloste of ep-ropristion of watar under ‘arwxlt
No, 15889 %o U. «. unell.

" 3 Applieetion and rermit llo, 3770=R by U, C.Cmrlisle.

- 37 issignment of Perrit 3770-R by 2, C, Carlisle to

Osgood wun' nnd .lve Stoek Comrany.

L 38 Appliestion for vermit o, 3771-3 by C. C. Cerilasle.

L 39 Ageignnent of Ter-lt No, 3771=i by C. C. Carlisle
%0 Usrgod Land and Live Stoek Company.

- 40 Agreement Letween Frank <. 'merson snd Umsgood Lnand
end Live stoek Compeny,

- 41 igresment betweer Frank C, imerson, Ltate ingineer,
€, C. Carlizle ans A, J, Johannesen.

" 48 Bono in the panel sum of $30,000,00 fron Osgood
land and Live Ltoek Comreny 1o the “tate of iyominr,

" 43 Copy of letter dmte” Ray l<, 1983, aigned by %illismm
Spry, Land Offlee, :vanston, ¥yomlng.

» 44 4pplloatlion and Fermit o. 146120 made by Osgood Land
snd Live LHtoock Company.

- 4% spplicetion and "ermit ‘o, 423 Enl. mmde by C, C,
Carlisle.

- 48 Lesi n-ent end ,ult=Claim Deed from lUsgcod Lend and
Live Stocx Company, ot al to Jtah=ldaho Jurar Commeny,

" 47 Assirnment and _ult-Clair Deed from the Usp-00d Land

and Live Stoek Compeny to Uteheldaho Supar Comrery,.

Exhibit A , Abstract of title soverins lende scold vy *, G,
HeXinstry to unake Piver Land Commany.

b B ¥arrenty deed from !i. C. ¥ellnetry ard w!fe to
tno<e itiver Land Conpany.

" C  Abstract of title scvering nroperty nurohased by
wrake iRiver Land Company from Losler and wife,

» D Deed from Ellza D, Lozler snd Haoy U, Lozler to Snake
River Land Comneny,

-35-
H9c-
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List of sxhibites (Continued)

Ext:ibls E ~batreet of title cuverins prororty purehased by
dnake River iend Company from Joceph Larkham.

" F Deed from Josenh Larkham end wife to Snexe HRiver
Land Company,

- G Abmsrect of titls ocovering property pﬁt'ttnol by
“nake Hlver iwnd ompany frox 0, %, Snell

" H Deed from U, ., ‘nall and %17+ to Snake Riwver Land
Campany,

506
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HECEIVED
SEP 15 1938

Cheyenne, Yyoming
State h;lm

BEFORE JOuUN D, ~UIMM, BTATE K GINXKR,
S8TATE OF wYoMING,

A -

BRAKE RIVER LANT COMPANTY,
Proteatant,
ve.
UTAH-IDARO RUGAR COMPARY,
Applicant.

T & & v & B & & s B S & B & =W ® 8 N

REPLY BRIEF OF APPLICANT,

& ® % 5 4 B & ® 8 & & B B 2 & 4 & 8B

John U, Loomis
Aphby D, Boyle,
Otto E. MoCuteheon,

Attorneys for Apvlicant,

5ic
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BEFCHL JOHN Do CUIRN, STATE ENGINEER,
STATX OF LYCKMING.

SNAKE hIVLK LalLD CCMP 1Y,

e S

Protestant,
va.
UTAH-1DAHO SUGAH COMPANY,
Applieant,

REPLY BRIKF OF APPLICANT,
-

Replying to brief of protestant, we submit:

That the protestant has not met the basie sonten~
tions of the sppliosnt; that the arguments of counsel for
the pretestant consist of mere statements of geheralities;
end that the brlef of the protestant contains misleading
statepenta.

Counsel for the protestant appear te stand upen
the general propoeition that the esnatruetion of the impounds
iny wor«s mnd the storsgs of the water and its use, as well
ss 1ts transportation across the publie dommin, constitute
trespass.

1f treepess har been committed under the ilﬂmiﬂ-

ees Of this emse, ther every applicant for s permit to stere .
£
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water is, in & wense, & 'recpaseer pendin: the time storare
rights have been adjudlonted, Clearly such n sontention 1le
unsound. OCounsel do net point out whose rights have been
injured by the cleimed tresp ss, and it 1s noteworthy that so
far as the record shows no one has ever asserted s claim of in-
Jury theredy, Even in thies progeeding the protestant seeks to
have the claims of the spplicant denied only upon the ground
that the granting of sueh cleims will detraet from the beauty
of the countrysides, snd 1t i{s clesr thet no violetion of any
property richt of the applisant ls invalved,

We submit that no actual trespass lavolvire injury to
any property rights has oceurred. The contention 1s purely
teohniecal and does not invelve any violation of the prinelple
of bensflelal use of water ss understood and sp-lied in the Ctete
of Eyoming, Iin thie Stete 1t 19 well establirhed that the
waters are the property of the State ard rishts thereto een be
acquired only by sppropriation te benefieciaml use., It is true
thet the laws governing appropriation snd use of vater contemplate
& system of orderly procedure under the supervision of the :tete
otrlcialo: btut the sotual spplieation of water to beneflelal
uses by the appliennt 1s in entire aceord w»ith the vasie »rip-
elple soverning water rights Ia the tate of “yomin;, “Luch
dbasiec principle ls that the waters of the Utate shall be put
to the grestest possidle benefieisl use, snd clearly the motual
uss of water for benericisl purposes, In the sbsence of any in=
Jury to other users, 1s not ireonsistent with this prineiple. £aC

ade .
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The use of the word “treepses” in thire eonnection is but a
gemerelity and is ueaninrless. urthermore, 80 far as any
trespass upon the publie domain 1= congerned, its immsteriality
to this eontroversy 1s obvious.

Un pares £ and I of the protestant's brier, it is stated
that 4. C, blc#lnstry "es an employee of the Ussood Company
* » * gonstructed » six=foot dam on Two Ucean Heservolr; and
evidently fror .e.ilnatry's testimony the original den in Imma
katilis wes & four=foot dam,” 7hie is & mielsading statement
tecause it 18 not complete.

ihe testimony of ic.instry wae thet after the enlarge-
mant pernite were grented to the usgood Compeny, he, under the
instructions of thet Company, in the sumuer of 191§, oonstrugoted
additlonal impoun’'ing »orks at the Two Cecesn Heservolr, end
that such impoundlng works were suffielent to impound six feet of
weter; also that st the egume tize, he bullt the present existing
Impounding worke mt Zmme Wetlilds Lake for the Jsqood Company.
{Tre 4.=47), The Stste Enrineer was et the site of the dems
at the time the work wee Lelny undertaken, aend acsented to the
enlargese~t worx by stetins that he sev no resson vhy the pre=
1iminary worX under the emlarcement pernits chould not proceed.
(ir. 49)e It i o¢leer thet these impounding works constructed
by kekinstry for the Uspood Comneny arfter the snlargement per—
mite hed veen cranted to that Comrany were luftloiont to im=

pound the smount of water nov claimed by the applicent in this

proceeding., Counsel for protestant edmit at page eiyht of
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their brief thsat tha dems st the cutlets of Two Ogean and Emma
Matilda Lakes vwere realsed.

At page 4 of thelr btelf, coungel for the protestent
state that there is nothing in the aprlieant's ocontract of sure
chase from the Usi;00d Company, or any of the subsequent doou=
ments, to indleste that the G000 feet of weter was to come from
Two Ogean Lake, This 1g a nleleadin, stetesent, as it states
only pert of wkhat the record shows. ur. Eoyle testified that
the 5000 sore feet of water entloned in the eontreet referred
to the water in Emma Metilds and Two Ueean Lakes. (Tre. lE).

At pagre 9 of their brief, counsel for protestant refer
to Exhibite A to H, epparently to indleeate that they constlitute
the only record notieeto protest: nt of existins water righte.

As pointed out im our oririnal trief, protestant hes no com=-
plaint on this score, because it got sll 1t bargalned for in

the way of water rizhts, Ffurthermore, 'pronotlnt ‘New ap A& 18-
ter of law that pending apnlicetions for water rights would ep-
pesr of record only im the Office of the Ltate Englineer.

A} page 9§ of thelr bricf, sounsel for protestant concede
that the mater righte of protestant are not involved in this heare
ing, and state that the primery purpose of protestant 1s to con=
serve "resourees and besuty*, so thet “"the land, trees, the lakes
end the rivers may be left and xept as Cod made them,"” Obviously
therefore, protestant does rot oleim eny violntlon of its pro-

perty rirhte, 4s steted in our oricsinsl brief, svplicent is in

" 117G
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entire meoord with the purposes of the protestant to preserve
the beauty of the country, but the generel conelusion of ths
protestant thet any sttempt at ressrvoiring runs eounter %o
sueh purpose is not sustained by the evidenee, The only cone
clusion which can be suetsined Ly the evlidenee is that the
reservoirs, as they exist, en? es contemplated by apnllicent's
clsims, d0 not rar the besuty of the country, Under these
eircumstances, and nmiag. eontrary to our bellef, that
protestant has any standing in this proceeding, it would
seen only reeronable thet protestant recognize exiesting
eonditions which may be of considersble benafit to the ape
plicant snd of no detriment to the protestans,

It is respectfully submitted that the seversl applicas
tions of the apnlioant should be granted,

—fohn U, Loomie.
-AShby Boxle
~Luig K. NeCutsheon .

Attorneys for Applicant,

Se©
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STATE OF WYOMING )
88
WATER DIVISION NO. ¢ ) BEFOKE THE EONORAHLE
BOAKL OF CONTROL.

In the Matter of the Aprlication of the Utah-Idats Sucsr Company
for Amendment of Permits Nos, 3770 Res., and 3771 Hes., and for
Cancellation of Permits Noa, 16190 and 4232 Enl.

SHAKE HIVER LAND COXPANY, 1
Protestant, 1

ve, t SIIRPULAZTION
UTAE=IDAHO SUGAR GUsPANY, 1
Applicant. 3

IT IS HisRiHY STIPULATELD aNU AGHEED between Utah-Idaho
Sugar Company and Snake Hiver Land Company that all issues in this
cause may be submitted to the Honorable Board of Control upen the
reeord made and the briefs filed herein wiwn the matter was pending
before the 3tate Engineer of the State of “yoming, and that either
party shall have ths right to argue said ocuuse orally before said
Board or, if it prefers, file an additional brief, and in the event
oral argument is made or additional brier nresented by elther party
the oppesing party shall have the right to answer orally or to
file within thirty days an answer brief,

Dated: Salt Lake City, Aprll 17, 1939.

/s/ John U. Loomis
/8/ Otto E. MeCutcheon

/s/ Asbley D. Boyle
For Utah~Idaho Sugar Company

Cle) £ &
Filed April 20, 16359. For Snake Kiver Land Coumpany.
Earl Lloyd, n-d;::
of Gontrel.

£7
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ORDEH RECOKD 10 STATE BOARD OF GONTXOL 11

IN THE MATTER OF THE APPEAL OF THE
TUPAE-IDAHO SUGAR GOMPANY FROM THR
ACTION OF THE STATE ENGINEER IN THE
ENDORSEMEN 'S PLACLD UPON APCLICATIORS
FOR AMENDMKET OF PERRMITE NO'S 3770
RES. AND STTL RES. AND APPLICATIONS NUMBEK POUR
FOK SECONDARY PERMITS FPHOM TWO OCEAN
AND EMMA MATILDA KESEXVOIRS (APPLICA-
TION NO.'S 13 leRe3-4/367 AND 14 3/138.

IN WATEK DIVISION

Tt

FINDINGS AND ORDER

THIS MATTEK eoming regularly before the State Board of
Control this E4%th day of April, 1939, the Beard FINDS:

THAT the Utah-Idsho Sugar Company, through its Atterney,
John U. Loomis, filed in the offiece of the Btate Board of
Contrel on Jenuary 31, 1939, an Appeal frem the endoyssment made
by the State Engineer upon the applications of the Utah~Idahe
Sugar Company for smendment of Permit Ne.'s 3Y70 Res. and J7VT1
Res., as issued for the construstion of reserveirs at Twe Ossan
and Emma Matilda Lakes, amnd upon the applicatioms for sesondary
permits from the said reservoirs, and spesial permit %o take
water from the State of Wyoming into the State of Idahe for
benefisisl use (Application No.'s 13 1l-8e3-4/357 and 14 3/138);

THAT the Utah-Idahe Sugar Company under date of July
22, 1938, filed applications in the office of the State Engineer
to smend Permits No.'s 3770 Res. and 3771 Kes., and for secondary
permits %o apply water stored in Two Oceans Reservelir and Emma
Mutilda Reservelr to lands in Idaho, smd for a spesial permit
to use this water stored within the State of “yomimg wpon lands
loeated in the State of Idahe)

THAT the Snsake River Land Company on Ostober 10th,
1936 filed a protest sgainst the granting of permits under

e S
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said epplisations;

THAT a hearing upen the pretest was held dy Johm D. Quimm ,
State Engineer, on June 1, 1938 in order that all facts might be
before him when rendering a deeisiong

THAT John D. Quimn, State Engineer, under date of Deceamber
3, 1938, entered am Opinion and Order that sald spplications be
re jected)

THAT under date of Jamuary 16th, 1939, Jehn D. Quinm,
State Engineer r¢jested the sbove mentioned applications for
the reaseon that approval of the spylications would be detwimental
%o publie interest;

THAT the Appeal of the Utah-Idashe Sugar Company to the
State Board of Contrel from the endorsement of the State Engimeer
on said epplisations was duly filed in the office of the Board
on Jammary 31, 19393

THAT & hearing on this Appeal was set by the Ex-officle
Seeretary of the Board of Contrel for tem o'slosk AJi., Thursday,
April 80th, 1989, in the office of the State Bosrd of Contrel,
Roem 201, Gapitel Building, Cheyemne, Wyoming and the Utah-Idaho
Sugar Company and the Saske River Land Gompany were duly notified
thereef through their attorneys by registered mail;

THAT a hearing was hald at the time and plasce stated in
the notice, there sppearing for the Utah-Idahe Sugar Jompany, ita
sttorneys, John U. Loemis, Ashdy D. Boyle and Otte E. MeGutehsenm
snd for the Sneke River Land Company, its Attormey, D. Howe
¥offatt, and Nr. Richard Winger;

THAT after hearing the statements made by the attorneys,
the Board teook this matter under advisement) s deeision to be
made after reviewing the testimeny smd briefs previcusly present-
ed in this matterp

The Boerd, having mow gonsidered the Appeal and being
sdviged by the resords of the offige of the 3tate Engineer and

59
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State Board of Gontrol and the showings presented in the matter,
THEREFORE ORDERS)

¥hat the Appeal of the Utah-Idmhe Suger Compsny from the
endorsement of the State Engineer in rejecting applications for
secondary permits to apply water stored in Two Ocean and Emna
Matilda Reservoirs and applicetion for special permit for the
use of this stored water in Idaho (Applications No.'s 13 le2e3e
4/387 and 14 3/138) be DENIED:

THAT the aection of the State Englneer 1n rejecting said
applisations is heredy sustained fer the reason that the State
Engineer and the State Board of Control sre now pronibited under
Chapter 125, Session Laws of Vyoming, 1939, from granting perm!ts
for any apprepriation or development of the state's water while
within the Stste's boundaries in whole cr in part for use outside
the State.

DONE AT CHEYENNE, GOUNTY OF LARAMIE, STATE OF "YOWING,
THIS 24TH DAY OF APRIL, 1939,

STATE BOARD OF CONTROL

. Bisho

ATTEST: . Co » [ n

-0 elo Secretary
1939

606
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STATE OF WYOMING ]

88
RATKR DIVISION IO.C‘ BEFOLiX JOHM D, JUINN,
STATE EMGINEER.

In the Matter of the Application of the Utah-Idahe Su.gu' Goey for
Amsndment of Permits Nos. 3770 Res. and 3771 Res., and for Cancel-
lation of Permits Nos, 16190 and 4232 Enl,

SNAKE RIVER LAND CO.,
Frotestant,

UTaH~IUAED LUGAR CQ.

)

%

va. E APFEAL.
Applisant, )

To JOHN D. GUINN, State kngineer of the State of Wyoming and
the BOARD OF OONYROL OF THE STATE OF WYOMIBG)

You, and each of you, are hereby notified that the
ap-licang, Utah-Idaho Sugar Company, hereby appeals frem the
endorsements made by the State knzineer upen the applicationa
of the applisant numbered, readed and dated as follows, to-wit:

Bo, 5770 R, beiny an application for an amended permit

to construct the Two Ocesn Reservolr, eteo., veriried

July 22, 1935.

Bo. 3770 H, being an application for Secondary Permit te

divert and appropriate water from the Tws Ocean Reserveir,

eta,, verification dated July 22, 1938,

Kos 3771 R, beinz an applieation for an amended permit te

construet the ELmms Matilda Reserveir, verificatiom dated

July 22, 1938,

Ro. 3771 R, being an application fer a Seeondary Permit teo

divert water from the Lmua Matilda Reservolr, ete., verifi-

eution dated July 22, 1035,

No. 3770~-R and 3771-H, being an application for spesial

permit to take water from the state of Wyoming into the

State of Idaho for applieation to teneflsial uss, said

application being undated but being received for yeeord

July 83, 19353
and any and all other applications of applicant sovered or referred
to by the Opinion and Order of the State knisineer dated at Cheyenne,

hyoming, the 3rd day of December, 1938, in the mbove entitled matter,

bl
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under and in accordance with the provisions of Seetion 122-410,
Tyoming Revised Statutes, 1931, saild endorsement having been made
upon said applisations on the 16th day of January, 1939.

Dated at Cheyemne, Wyoming, Janusry 31, 1939.

UTAE-IDARO SUGAR GO.,
Applicant,

By s/ J U
orney.

Reseived and filed in the offiece of the State Board
of Control this 3lst day of January, 1930.

/8
Ex officio Seecretary.

-8 62
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CERTIPFICATR
UNITED STATES OF AMERICA
STATE OF WYOMING 88,
COUNTY OF LARAMIR, l

1, Barl Lloyd, Deputy State inglneer and Ex-offielo Seeretary
of the State Board of Control of the State of Wyoming, hereby certifry
under the seal of seld State Board of Control, that attached hereto
are trus, full and correet copies of the followins neapers, proceedinss
end orders filed in the offiee of the State knuineer, unless otherwise
specified, on the dates hersinafter indlcated, or made and entered on
the dstes hereinafter indicated, as the cese may be, to-wit:

1. Application for an Amended Permit to construet Twe Ocesn
Reserveir (Permit No, 3770-R).

2. Applisation for Sessondary Permit to divert and appropriate
from Two Ocean Reservolr.

3., Amended lication for Permit to construct Emma Matilda
Reservoir (Permit Ne, 3771-R),

4. Appliestion for Secomdary Permit to divert and appropriste
from Bame Metllda Reserveir,

b. Request for speeial permits to use stored water outside
the State of Wyoming,

6. Request for cancellatlon of Permits Nos, 3770=R, 3771=R,
P-16190 and 4232 EZnlargement.

7. Protest of Snake hHiver Land Company,

8., Protest of The National Park Service

#¢+ Opinion and Order of State Englineer,

10. Appeeal ~ Notiee of appesl directed to John D, .uimmn,
State Engineer, notifying him of appeal to the State
Board of Contrel,

11. Stipuletion between Attorneyes for Utaheldeho Sugar Co.
and Snake River Lend Co.

12, Findings snd Order of State Board of Control.

13. Clerk's Notlce of Appeal (Clerk of the Distriet Court
of Teton County, Wyoming)

14, Petition on Appeel. (To the Distriet Court of Tetonm
County, Wyeming).

all of sald pepers, proceedings or orders having been filed, made or
entered, as the case may be, in & proceeding wherein Utah-idaho Suger
Company was applicant end Sneke iiiver Land Company was protestant, upen
the following upplicatione, to-wit!

¢3¢
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1., Applliestion for en amended permit to construet Twe
Ogean Reserveir, (Permit No. 3770-R).

2. Applieation for secondary permit to divert and appro-
priste from Two Ocear Reservoir,

S+ Amended spplication for permit to construct Emme Matilda
Reservoir (Permit No, 3771-R).

4. Applleation for secondsry permit to divert end appro-
priste from imme Matilde Reservoir.

8. Request for “peciel pernits to use stored water outside
the State of Wyoming.

€. Request for caneellation of Permita Nos, 3770-R, 3771-R,
P, «16190 and 4232 Enlargement.

Dated the 28th day of Desember, 1939.

¥y ineer, and
Ex-0ffieio Seerstary of the
State Board of Control,

(SEAL)

-
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IN TH B DISTRICT GOURT OF THE THIRD JWICIAL DISTRICT,
TETON COUNTY, WYOMING.

Toan-Tdahe Sugar Oompany from \he. l
T ]

action of the lum-u in the )
Endorsements

-
——

PETITIOHN,

Comes now Utah-Idahe Sugar (ompany, appellant herein,
and for its petition and eomplaint against the order and determin-
ation of the State Board ef Contrel heretofore made herein and
entered on the 18th day of May, 1939, alleges and States as
follows, to-wit:

l. That the order and determination of the State
Board of Contrel is not sustained by sufficlent evidence and
is contrary to the evidenge.

8. That the order and dstermination of the State
Board of Control is sontrary to law,

WHEREFORE, appellant prays that sald order and determin-
ation be set aside and that an order and determination be made
herein granting the applieations of the appellant to amend
permits numbers 3770 Res, and 3771 Res., and for secondary
permits to apply water stored in Two Ocean Reservoirs and Emma
Matilda Reservoir to lands in Idaho, and for a special permit
to use this water stored within the State of Wyoming upon lands
located in the State of Idaho.

UTAB=IDAHO SUGAR GOMPANY,

By__Jobn U, loomls
——Ashby D, Boyle
otte E. MeGuteheon e
Its Attorneys

ele
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The State of Wyoming, g
ss.
County of Laramie. )

JOHN U, IOOMIS being first duly sworn upon his
oath ageording te law, deposes and saysj; that he is one of
the attormeys for the appellant in the above entitled causej
that he has read thé foregoing petition, and knows the contents
thereof, and that the facts therein stated are true as he
verily belleves.

———Jobn U, Loomis
Subseribed in my presence and sworn to before me
this 12th day of July, A. D. 1939,
My commlssion expires Oct. 11, 1941.

(SEAL)

748
-2
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Copy

IN Tii. LISTRICT COURT OF IE: TRIND JUDICIAL LISTRICT IN
ARD FOb TLTOK COUNTY, WYOMING.

In the Matter of the ippeal of the
Utah=1daho Sugar C from the
action of the 3tate Englneer in the
Endorsements placed upon Applica=
tions for Amendment o FPermits Nos,
3770 Rese. and 3771 Res, and Applica-
tions for Segondary Permits from Two
Ocean and 7Inusa Yatlilda Reservoirs
(Annlicatlon ¥os. 12 le2=3-4/357 and
14 3/133),

s L ®U E

Coes now Snake i‘iver Land Cozpany, & coproration,
and demurs to the retitiom of Utan=Idaho Suger Company in the
above entitled matter, on the grounds that said Petition does
not atate facts sufficient to constitute & cause of action.

Dated this 31lst day of January, 1940,

send

B FOH Sl

COKFANY

Tl
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IN THE DISTRIGT COURT OF THE ﬂmD JUDIGIAL DISTRICT IN AND
FOR TETON COUNTY, WYOMING

In the Matter of the Appeal of the
Utah-Idaho Sugar C from the
astion of the State neer in the
Endorsements plamced upon lica~
tions for Amendment of Permits Kes.
3770 Kes. and 3771 Res, and Applica-
tions fer Seeco Permits from Two
Osean and Hmma Natilda Reserveirs
(Application N os. 12 le2-3-4/357 and
14 3/138,)

ANSWER

Comes now Snake River Land Company, appellee herein,
and in answer %o the petition and ecomplaint of Utah-Idaho Sugzar
Company in the above entitled matter, admits, denies and slleges
as followst

1. Answering paragraph §#1 of appellant's petition
appellee denles the allegations of said paragraph and the whole
thereof,

2., Answering parsgraph #2 of appellant's petitien,
appellee denies the allegations of sald parsgraph and the whole
thereof .

WHEREFORE, Appellee, having fully answered appellesnt's
petition and somplaint, prays that the order und determinatisn
of the State Board of Control be affirmed in =sll respects and
that the petition of appellant be dismissed.

Fabl lendenin, Moffat & Mal
SKAKE RIV:iR LAND COMPANY.
STATE OF UTAH )
( ss
COUNTY "F SALT LAKE )
D, HO%E MOFFAT, being first duly sworn upon hls oath
sccording to law, deposes and saysj that he 1s one of the attorneys
for the appellee in the sbove entitled esusej that he has read

the foregoing answer, and knows the scontents thereof, and that (,?56’

-l=




00-00-0000: in the district court of the third judicial district: in the matter of the appeal of the utah-idaho sugar company; answer, pag

the fagts therein stated are true as he verily believes.

D, HOWE MOFFAT
. L}

Subscribed and sworn to before me this 3lst day of
January, 1940.

O] YERS AHM
otary e

tat
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IN THk DISTRICT COURT OF TEL THIKD JUDIOIAL DISTRIC? IN
FPOR Ti'TON COUNTY, WYOMING.

In the katter of the Appeal of the
Utah-Idaho Sugar Company from the
action of the State Engineer in the
kEndorsements placed upon Appllca-
tions for Amendment of Permita Nos.
5770 Res. and 3771 Res. and applica-
tions for Secondary FPermits from Two
Ocean and Emma katilda Heservoirs
(Application Nes. 12 1l-2-3-4/3567 and
14 3/138.)

ANSWER OF THE STATE BOARD OF CONTHOL OF THE
STATE OF WYOMING,

Comes now the State Board of Control of the State
of fyoming and for 1ts answer to the petition of the Utar-
Idaho Suger Company admits, alleges and denies:

1. The State Board of Control of the State of
#yoming denies easch and every allegation of fact contained
in peragreph 1 of appellant's petition, denies that the
order and determination of the State Joard of Control of
the st;to of ¥yoming is not sustained by sufficient evidense
and is contrary to the eridence.

2., Denles esaoh and every allegation of faet con-
tained in paregraph 2 of appellant's petitiom, do-nl.n the
order end determination of the State Board .of Control of
the State of Wwyoming is contrery to law,

*HEHLFORE, the Stete Board of Control of the State
of Wyoming praye that the order and determination of the
State Doerd of Control of the Stete of Wyoming be affirmed
and thet the petition of the Utah-Idahe Sugar Company be
Aismiased,

THE STATE BOAKD OF CONTROL OF TEE
STATE OF WYOMING

By L.Giaiﬁ
B w

70¢
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THE STATE OF WYOMING )
COUNTY OF LARAMIE . 58

Ewing T. Kerr, being first duly sworn on oath
sccording to law, deposes and says:

That the 1s the duly appointed, qualified and
acting Attorney Genersal of the State of Wyoming and as
sueh Attorney CGeneral is one of the attorneys far the
State Board of Control of the State of Wyoming; that he
has read the above and foregolng snswer and that the
facts therein alleged are true as he verily belisves.

Ewing T, Kerw

Subscribed and sworn to before me this 22nd day
of Mareh, A. D. 1940.

RulrE B, u%ﬁ'
otary e.

2=

1<
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Fart I -
Case Before State
Board of Control
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STATE OF WYOMING ;
WATFR DIVISION N0, 4 )

In the Matter of the Application of the Utah-Idsho Sugar Co. for A
ment of Permits Nos. 3770 Res. and 3771 Res., end for Cancellatien
Permits Nos. 16190 end 4232 Enl,

SNAKE RIVER LAND CO.,
Protestant,

UTAE-IDAHO STUGAR CO.,

)

)

)

Vs, )
)

)

Applicent. )

QPINION AND ORDER

INTRODUCTION
This metter involves the use of two reservoirs constructed upom Two Ocean and
Prme Matilda Lekes, loceted in Teton County, Wyoming. The run-off of these
‘lekes flows into Pacific Creek, a tributery of Sneke River. The Utah-Idaho
Sugar » hes made spplication to the State Engineer of Wyoming for emend-
ment of reservolr permits for the enlargement of these reservoirs, and for

the cencéllation of certain other permits acquired in connection therewith.

The Snek: ver Land hes filed its protest to the recognition of eny
rights \hu these in either the original or emended form.
( STATEMERT

1. Existing Approprietions (Permits Nos, 3487 Res,, 3561 Res., 15185, 15186,
1 end 15569.)
L o

% short historicel reference to the various permits issued in con-
nection wi} these two reservoirs will assist in stating the controversy.

On August 19, 1918, Permit No. 3487 Res., was issued to H. C.
McKinstry and Williem C. Thompson for the comstruction of Two Ocean Reservoir
with & capacity of 1024 acre feet, under priority dete of May 9, 1918. At
the seme time secondery permits for the beneficial application of tim water
stored in Two Oceen Boumh; were granted. These were Permits Nos. 15185
and 15186 issued for the irrigation of 246.6 acres in Teton County, Wyoming.
Final proof of construction was submitted under Permit No. 3487 Res., and the
right to impound weter in the Two Ocean Reservoir was adjudiceted for a cape-
'city of 512 acre feet {State Boerd of Control, Order Record 6, Page 589, Cer-
tificete Record 45, Page 198). Likewise rights under secondary Permit No.
15185 were adjudicated to 211.4 acres of lend "lying and being in Teton

County, Wyoeming."”
Permit No. 3561 Res., was issued to Joseph Markhmm and Roy B. Lozier
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IN THE DISTRIDT COURT OF THE TKIRD JUDICIAL DISTRIOT,
TETON QCUNTY, WYOMI!G,

In the Matter of the Appeal of the
Utah=Idaho Sugar Jompany from the
action of the 8tate Engineer in the
Endorsements placed upon Applioations
for «mendment of Permits No.'s 3770 Res.
and 37¥1 Res. and Applications for Sec-
ondary Permits from Two Ocean and Emma
Matilda gurvuira (ipplication Ko.'s
13 1=-2-3-4/357 and 1% 3/138.

OLERK'S NOTICGE OF APPEAL

TO THE SECRETARY OF THE 8TATE BOARD OF CONTROL:
You are hereby notified that an appaal.dua. beea per feated
in this Gourtby the filing herein on the /3 “day of

of Wotice of Appeal, together with Bond or Undertsking on Appegsl,
approved by H. R. COhristmas, Judge of this Oourt. 8uch appeal is from
an order and determination of the Btate Board of Qontrol heretofore
magde and entered in the records of the Board on the 18th day of May,
1939, denying the aspplication of the Utah-Idaho Bugar Qompany to amend
permits numbers 3770 Res, and 3771 Res., and for secondary oermits to
apply water stored in Two Ocean Reservoir and Emma Matilda Reservoir
to lands in Idaho, and for a special permit to use this water stored
within the State of Wyeming upon lands loocated in the Btate of Idaho,
in the above entitled progeeding. Please file and reoord this notice
on the recerds of the Btate Board of Gontrol, and .reparey certify and
\Mt to this office within six months from the —-day of July,
1939, a oertified transeript of the proceeding in which such order and
détermination of the State Board of Gontrol w38 mgde and entered, in=-
oluding a ocertified copy of all of the resords of the Btate Board of
Oontrol relating to such order and determination, a oertified copy of
all the evidence offered before said Board therein, the measurements of
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streans, tributaries and ditches, if any, involved therein, together
with a copy of the p"“ioti“ the 1lant.
Dated the __[5 _"taay of » 1939.

M\ QGlerk of the Distriet Goﬁ

the Third Judtﬁtll Distriet,

Teton Oounty, Wyoming.
GLERK OF COURT'S CERTIFICATE OF COPY—ForM No. 24 UL WILLE SommaY, butiioan BR2S S
THE STATE OF WYOMING,
County of Teton }u_
I, ._E. Na Hoody. ; clerk of the. Third ________ Judicial District

Court within and for the County and State aforesaid, do hereby certify the foregoing to be a true and com-

plete copy of___"Clerk's Notice of Appeal” in the Matter of the Appeal _______

of the Utah-Ideho Su%ar Company from the gotion of the
State Engineer-- eton County Civil File No. 447

INTE'I'IHON'YWEEBEOF.IMW]MM%NMMmyhandlndlfﬁxﬂlth.otﬂdlliulolﬂd

Court at my officein_.____ Jackson L, W léi:_t.\--._- dayof . July ______
A D 1939, . G t

X BN A -;..-—

By

Deputy. 3£

¥
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IN THE DISTRICT COURT COF THE THIRD JUDICIAL DISTRICT,
TETON COPUNTY, WYOMING.

In the Matter of the Appeal of the
Utah-Idaho Bugar Company from the
action of the State Engineer in the
Endorsements placed upon Applications
for Amendment of Permits No.'s 3770 Res.
and 3771 Bes. and Applications Ior Sec-
ondary Permits from Two Ocean and Emma
Matilda Reservoirs (Application No.'s
13 1-2-3=4/357 and 14 3/138.

ACKNOWLEDGMENT OF SERVICE.
Service of Clerk's Notice of Appeal in the above entitled
matter and receipt of certified copy thereof is herebty acknowledg-

ed this day of » 1939.

Associate Director, Natiomal
Park Service.

[12
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Metilds Lake, under pricrity dete of Mey 1, 1919, Secondary
15569 was grented to Markham, Loster, and 0. . Snell twu

plication cr these stored -im to 386.5 agres of land in Teton Oon s
Final proofs of mnmt;an and appropriation were swmitted under g- 1
permits, Permit No. 3561 Res. being edjud

ed for a upuity of 170 uu A

L

feet, and Permit No. 15569 for the amﬂgm of the iu.s acres desc:

therein. (Order Record 6, Page 589, Certificate Record 45, Pages l’g;l. 208,

203, end 204),

The Utah-Idaho Sugar Compeny claimes some interest in tho‘ t-‘o res~
ervoirs by virtue of a series of assignments snd by leter quit cleim L]
from the originsl permitees and mesne assigners. The Snake River

Compeny also claims some rights under. these permits as purchaser of much

of the land to which water was adjudieated under the secondary permits, lo

rights under the shove permits are involved in the matter now pen*g and M

existing et the time of the inception of the permite now contested,

are set out here only to show the extemt of the rights in the two T irs
to

show the interest of the parties to the controversy.

2. 1 2771 Re 2 . ‘
28

Artq the permits refarred. zo in the preceeding discjon were
and Ltly

enlerge the capecity of both reservoirs. On October 6, 1919, ‘ Ce 11510

granted, ulanl were made to construct extensive impounding wor

filed applications in the office of the State Fngineer to enlarge tn’!‘wo
Ccesn Reservoir to an aveilable capacity of 63,605 scre feet and the nmn
Matilda Reservoir to an aveileble capacity of 60,900 acre feet. To ?-ovide
a water supply to fill the enlarged ressrvoirs, epplication was mede for & per-
mit to divert water Trom Pacific Creek into the reservoirse by the coastruetion
of the Twin Reservoir Supply Cansal, ‘
These epplieations were subsequently grented on September 14, 1921,
as Permits Nos., 3770 Res. and 3771 Res, for the enlargemesnt of the Two Ocean
end Fmme Metilda Reservoirs respectively, Permit No. 16190 for the Twin Reser-
voir Supply Ceanel end Permit No. 4232 Enl. for the enlargement of the cansal,
subject to certeain conditions expleined below. By original application or by
assignment, the Oegood Lend snd Livestock Company, a Wyoming corpor;tien be-

csme the holder of theese permits.
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The lande which were to be inundated by the mlargc‘mnt of these
reservoirs, mnd elso the lend across which the supply censl was to be con=
Btructed, are publio domain of the United States, and were temporarily with-
drawn from settlement, location, sele or entry by Executive Order of ths
President, No. 2905, deted July 8, 1918. The operation of this order wae exe
tended by the second withdrawal made by Executive Order, No. 3394, dated
Jenuary 28, 1921. Evidently as a result of this withdrawel and the diffi-
culty of cbteining necessary rights-of-way suggested thereby, an agreement
was entered into by and between the then State Engineer and the Osgood Land
and Livestock Company, before these four applicetions for permits were ep-
proved,

By the terms of this egreement, dated May 2, 1921, the State
Engineer agreed to approve the epplications end grant the permits, mnd the
Osgood Compeny agreed to make applicetion to the General Land Office of the
United States for the necessary rights-of-wey, end to pay to the State En-
gineer as trustee the sum of thirty thousand dollars ($30,000) for the con-
struction of certain bridges, upon the said rights-of-wey being grentad by
the General Land Office. The Osgood Company further agreed to furnish
surety bonde gueranteeing this payment *if geid permits and rights-of-way
perteining thereto are duly issued and granted”. Paragraph V of the sgree-
ment is in the following words:

"Is is finally sgreed and understood between the perties herstoy thet
in the event of the United States General Land Office refusing to
grant the necessary rights-of-way, required in the construetion of
the said reservoirs and supply ditches, that then this agreement
shall become null end void upon the said party of the second part
surrendering and delivering to the party of the first part, for
cancellation, the éaid permits to be issued by him, end which are
covered by this agreement."

Pursuant to this agreement the 0sgood Compeny filed its surety
bond, and on September 14, 1921, the State Engineer grented Permits N"ﬂ;m.mm
5770 RSE.,"ST7r"Réer;-16190 omd 4232 Enl, Rach of these four permits bears
the following endorsement: "This permit is conditioned upon the strict per-
formance by the permitees, or their successors or assigns, of the certain
egreement dated Mey 2, 1921, between Frank C. Emerson, State Engineer, and
the Osgood Land and Livestock Company, and is subject to cancellation et any
_time the terms of said sgreement are mot complied with.”

The application of the ow Company for rights-of-way was denied

by letter of May 14, 1923, from Willism Spry, Commissioner of the General
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Land Office, to the Register and Receiver at Evanston, Wyoming. (Evanston
08875 "F" MN), No money has ever been paid to the State Engineer under
the agreement of May 2, 1921, .

In the meantime, under date of April 15, 1920, an Idaho Corporation,
the Osgood Lend and Livestock Company, sntered into a contract, under date
of April 15, 1920, agreeing to sell to the Utah-Idesho Sugar Company, the
present applicsnt, certain lands in Idaho, and among other water rights,
5,000 acre feet of stored water, the rights for which were being aequired
by the vendor. It is now asserted thet this 5,000 acre feet applied to the
Osgood Compeny's right in the Two Ocesn snd Emme Matilde Reservoirs. The
applicent bases 1ts cleims to Permitse Nos. 3770 Res., and 3771 Res. upon this
contract and subsequent deed issued in complisnce therewith,

It eppears thet in 1919, several yeers before the expiration of
time for completion of construction under Permits Nos. 3770 Res. and 3771 Res.
(viz, Dee. 31, 1924), The Osgood Compeny of Wyoming did enlarge the impound-
ing works at Two Ocean Reservoir, and did ame‘ work at the Emma Metilda,
t.:Le nature and extent of which is mot shown.

Oon July 232, 1975, the Uteh-Idaho Suger Company mede applicstion
to the State Engineer to emend Permits Nos. 3770 Res. end 3771 Res. to con-
form to the extent of the works actually comstructed, and to cencel the per=
mits for the Twin Reservoir Supply Csnal, which was mever constructed. This
applicatisn shows thet the Two Oceen Reservoir was constructed to a total
capacity of 3040 ecre feet, and Emme Matilde Reservoir to 1340 ecre feet. Ap-
plicetion was also mede for secondary permits to apply this water to lands
in Idsho, and for a special permit to use this water stored within the state
upon lends located outside the stcte, as required by Wyo. R. S. 1931, Sec,
122-1501, (S, L. 1921, ©. 141, Sec. 1).

The Sneke River Land Company filed its protest to the application

Vrox- amendment, upon two grounds, first, as owner of certein l=nds in Wyom-
ing included under secondery permits and edjudications of the original con-
struction of these reservoirs, and, second, as a company "formed for the pur-
pose of acquiring snd retaining for present and future generationms, through
govermment ownership and control, certain of the scenie features end besuty
spots in Jackson Eole",

on June 1, 1978, 2 hearing was held before the Stete Engineer in
ordsr thet all facts might be before him when rendering decision, both

perties being present.
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At this hearing, the sppiicent

. ]
arising from the fact that its ecleim is b
Corporation, wherees the permi$s in quest: '

Wyoming Corporation, by filing qui# oleim from individuals as the statu-

]

tory trustees of the now defunct Wyoming tion.
The Netional Park Service slso tﬁ.ﬂ a protest, and was represented
at this heering, upon the understanding thet eny evidence submitted by it

could not be considered, as 1t 1s not in fact en interested perty.
QPINION

The relative titles and interests of the two parties in the original
rights and works (Permits Nos. 3487 Res., 3561 Res., 15185, 15186, and 15569,
end edjudications thereunder) is not made clear by the considerable amount of
evidence thereon introduced at the hearing. The same is true of the various
essignments and deeds by which the epplicent claims title end interest from
the two Osgood Corporations. However, the decision of these guestions is not
properly one for the State Engineer, and i1s immaterial to the decision of the
present controversy.

Permits Nos. 3770 Res., 3771 Res., 16190, and 4232 Enl, were gran-
ted subject to cencelletion for noncompliance of the terms of the agreement of
Mey 2, 1921, with the State Engineer. By the express terms thig agreement
wes made conditionel upon the grant or refusal of the necessary rights-of-wey
by the General Lend Office. The obvious intent of this agreement was that upon
refusal of the necessary rights-of-way, not only the agreement itself bheceme
void, but elec thet the permits issued under {ts terme should likewise feil
end become subject to cencellation. This is the only logical conatruction
wiaich cen be pleced upon the words of|paregrasph V of the agreement. It is -
epoerent that Permits Nos. 2770 Res, 3771 Res., 16190, =d 4252 Enl. should
be cencelled. It follows thet the apolications for eecondary permits and
special permit to use stored water outside the state must fell with the
storage rights which sre their source of supply. To grant these secondary
and spacial permits, when the applicent does not have, and cannot obtain the
rights-of-wey or easements to build or meintein the necessary storegze works,
would certeinly be detrimental to the pwblic interest as oncouraéing tree-

pags and creating unnecessary difficultiss in the edministration of the water.
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(Wyo. R. S. 1931, Sec. 122-406)

There exists & further reason for cencelling Permit No. 3771 Res,
upon the Evma Matilde Reservoir, By the terms of this permit, final con-
struction wae to be completed by Becember 31, 1924. Failure to complete con-
struction within the time required by the permit is a default in 1ts specified
requirements operating as a forfeiture of the water right. (Wyo. R. S. 1331,
Sec. 128-409). No. proceeding is required to effect the forfeiture, the only
requirement being that the State Engineer shall by registered mail, at least -
three months before default shall become operative, notify the permitee of
the expiration dete. There is no gquestion but that such notice wes given in
this case on September 30, 1934,

The rights under Permit No. 3561 Res., acquired before Permit No.
3771 Res. wes granted, heve been adjudicated in the capacity of 1710 acre fest.
The plens submitted upon the epplication to amend Permit No. 3561 Res. show
the present total capacity of Emma Matilda Reservoir to be 1340 acre feet, en
emount less than that previously adjudicated. It is thus clear that no con-
struction resulting in the enlergement of Emma Mstilda Reservoir above the
adjudicated capacity was ever done, and thet thers now exist a default in the
terms of Permit No. 3771 Res,

The epplicant has requested that Permits Nos, 16190 end 4232 Enl.
be cancelled )npon the grounds thet the supply cenal therein described has never
been constructed.

IT IS THEREFORE ORDERED that Permits Nos. 3770 Res., 3771 Res., 16190,
eand 4232 Enl. be and the seme hereby are CANCELLED, and that applications for
amendments of Permits Nos. 3770 Res. and 3771 Res. under filing Nos 13 1 & 2/357
be and the seme are hereby RETECTED.

IT I8 IURTHIR’ORDERKDV that ‘j’fu,?_t}f”_ for '“?P‘_’?lz_“ permits for
use of water stored under Permits Nos, 3770 Res, and 3771 Res., under filing
numbers 13 3 & 4/357, end application for specisl permit to use water stored
in Two Oceen and m.n.latudn Reservoirs outside the sﬁt- of Wyoming be and
the same hereby are REJECTED. ‘

Dated st Cheyenne, Wyoming, this 3'.'.".4.; of December, 1938,

Other Supporting Information



08-27-1941: letter to attorney general from u.s. attorney regarding matter of appeal of utah-idaho sugar company, district court, third

c

heyenne, ''yoning
August 2’7 1

The Attorney Generml
lUepartnent of Justioce
Yuabington, I. C.

IN RZ: latter of appeal of Utah=ldaho
Sugar Com , Distriot Court,
Third Judiclal District, Teton
County, ¥yoming,
Dept. e auuo. File 90=1-2-82,

% § 3|

Purther referrins on your dated Jul 16
1941 (CRD=iGizeD) concerning the g“ ’

Enclosed are du;lluh coplen of m.r of Cnake
River Land ablien, Clamlonin ‘offat & !'abey,
which was served md riled August 6 19L1

A reply brief is expeoted by !r. John U, loocls,
attorney for the appellant, As soon as it 15 filed I
siall have ooples made and sent to you. Coples of this
letter and enclosure are being sent to [lon. Joseph %
Taylor, Heglonal Attorney, Natlonal Fark Service, 501
sheldon Bullding, san Franclseco, Callfornle, and to
the Director of tho National Furik Service, ﬁo;crhunt.
of the Interlor, “ashinston, .. C.

Respectfully,

Gl iy

GiHL L. SACIETT
United .tates Attorney




08-05-1941: letter to attorney general from u.s. attorney regarding matter of appeal of utah-idaho sugar company, district court, third

0 CLS:MF

Cheyemme, Wyoming
August 5, 1941

The Attorney General
Department of Justice
Washington, D. C.

IN RE: Matter of appeal of Utah-
Idaho Sugar Company, District
Court, Third Judiclal District,
Teton County, Wyoming.
Department of Justice File No.
90-1-2-82,

Sir:

Further answerlng your letter of July 16, 1941, (CRD-
NMacD), and supplementing my letter of July 28, 1941, to
¥you in the above matter, you are advised that upon receipt
of a copy of the brief of the Attorney General for the State
of Wyoming, filed 1n the Supreme Court in the above case on
August 2, 1941, I have made a copy thereof and enclose dup-
licate copies herewith. The Wyoming Attorney General ad-
vised me that he prepared this brief following a confsrence
with the attorneys for the Snake River Land Company of Salt
Lake City, and has forwarded them a copy and that their
brief will be filed August 15th and that a copy will be for-
warded to me by attorneys for the Snake River Land Company
upon receipt of which I shall prepare coples and forward
to you and then review the briefs and give you my recom-
mendation,

I am sending copy of thia letter together with a copy
of the enclosed brief to Hon. Joseph E. Taylor, Reglonal
Attorney, National Park Service, 601 Sheldon Building,

San Franclsco, California, and to the Director of the
National Park Service, Department of the Interior, Washing-
ton, D, C.

Respectfully,

rde SEEFT Tt corney 2% 283




01-08-1941: letter to attorney general from u.s. attorney regarding matter of appeal of utah-idaho sugar company, district court, third

Cheyenne, Vyoming,
January 5, 1941,

THE ATTORNEY QENERAL,
Department of Justice,
%ashington, L. C.

2ir: In hiet In the matter of the appeal of
Utah-Idaho Zuger Compuny, Dis-
_triet Court, Third Judleial
District, Teton County, Wyoming.
Dept. of Justice File No. 90-1-
2-88 HEM-CEP

fieforring to your letter of daute December 16, 1640,
initialed and numbered FIM-CEF, 90-1-2-82, in the above matter,
there are enclosed herewith two coples of the judgment and
decree entered by Judge H. [, Christmas on December 19th, 1940.

¥r, John U, Loomls, attorney for the Utah-ldaho
Zugar Company, advises that an sppesl wlll be taken, and
trat notice of appeal has been served,

4 copy of this letter, together with & capy of
the above-mentioned decree has this day been ror-.gad to
lon. Joseph . Tayler, Pﬁiml Attorney, hatlonal Park
Service, 601 Zheldon Bullding, San Francisco, Californias,
ané to The Director, Hatlonal Park Service, Department of
the Interior, %Washingten, D, C.

Rea fully,

///.c,
e

/

Carl L. Sackett,
United Ztates Attorney.




10-28-1940: letter to nps from assistant attorney general regarding in the matter of the appeal of the utah-idaho sugar company

tion a ocapy of a letter dated October 22, 1940, from
the United States Attorney at Chayemne, . with
further referense to the case entitled "In the Matter
of the Appeal of the Utah-Idaho Sugar Company frem the
astion of the State Anginesr in the ‘ndoresments placed
“ﬁlﬂ-mmdhdhﬂmmm
and Res, and Applieations for Secondary Permite frem
Two Ogesn and Foma Matilda Reserveirs” in the Distrioct
Cowrt of the Thiyd Judicial NMstriet, Teton County,
Troming, There also are enclosed for ;our informatien
copiss of the briefs of appallamt Utah=Idaho Suger Come
pany, protestant ‘nake River Land C and the At—
tormey Genarel of Wroming, filed on of the “tate
Noard of Control.

Tou will note that it is the view of the United
the "riefs submitted by the "nake

?
i
;

“tiver Land C and the /ttorney Ceneral of Tyoming

adequately the cage and that there is no nocessity
for the United States to take any action &t this time, If
an appeal is taken to the Supreme Court of & from the
decision of the Mstrict Court, it may te to fils

sug rewtions amious owriag on behalf of the mited States.
You will be kept advised of further developments,

Respeetfully
For the htt.nz.'nly Ueneral,

RORMAN K, LITTELL,
hssigtant ~ttomney Ceneral.

r
é

/-




10-22-1940: letter to attorney general from assistant u. s. attorney regarding appeal of utah-idaho sugar company

JCPW

Cheyenne, Wyoming,
October 22, 1040.

THE ATTORNEY GENERAL,
Department of Justice,
Washington, L., C,

2ir: In Re: Matter of the appeal of Utahe
Idaho Sugar Company, District
Court, 3rd Judiclal District,
Teton County, Wyomlng.
Dept. of Justice Pile Mo,
90-1-2-82.

snclosed herewith you will find two coples of all
triefs wilch have been filed with the District Court by
partlcs 1n the above matter, It 1s believed that these
oriefs sufficiently cover the points raised at the trial,
and that nothing further should be filed by the United
States unless «n uppeal 1s teken to the Jupreme Court of
Wyoming after the declsion of the District Court.

hespectfully,

Carli L, Sackett
Unlted States A‘tarn.y,

C . T

John C. Pickett,
Asst. United States attorney.

2B




09-20-1940: letter to attorney general from assistant u. s. attorney regarding appeal of utah-idaho sugar company

JCP:GD

Cheyenne, gm
September 20, 1940

The Attormey OGeneral
Department of Justiee
Washingtem, D, C.

RE: In the matter of the a notm-
Ideho Distriet Court
Thirda Judieial Enhot, Teton County,
Wyeming.
Dept. of Justisce File #0-1-2-88.
8ir!

Receipt is acknowledged of your letter dated Septem-
ber 4, 1940 (REM-CEF) ocomeerning the above memtiomed matter.

In you are advised that the case was heard im
Jaokson, W before the Homorable H. R, Christmas,
Judge of the Judieial Distriot for Wyoming. It had

previcusly been stipulated between the parties that the
case might be tried to the ocourt upem transeript of the
evidenes previously imtrodused before the State Engineer
of the State of W « This was satisfactory to the
Court and mneo r testimony was produced.

John U, Loomis argued the case for the appellan
and contended as follows: _

1. That Chapter 185 Session Laws of Wy 1989
was unoonstitutiomal fer the pesson that the o itution
provided that the contyol of the waters of the state was

in the State , and the State Board of Com~

rol} and that the slature could mot remove the contrel
from the Engineer and the Board and plass it iz the Legle-
lature. The State Engineer, im his ruling agaimt the ap-

t, set ocut in detell the reasons for his deeision.

State Board, im affirming the deeisiem of the Engineer
merely stated that the Chapter above referred to pichibited
the Board frem taking any action in the matter,

2. That the ta:unt had purchased the water, but
had mever perfected paper ts to the reservoir per-
mit, dbut had for sppreximately 30 years continued to use
the water without objestion. HNe stated that this was a

gE




09-20-1940: letter to attorney general from assistant u. s. attorney regarding appeal of utah-idaho sugar company, page 2cont

The Atteraey Genersl wf 9=-80-40

custommry proeedure in that viecinity due to the abumdance
of water there,

8. Heo ocontended that the Spake River Land Compeany
was the only protestant to the sppellans's satioa,
and stated that the granting of the a aat would mot
in any way affeet the water righte of ¢t ecmpeny. Hs else
stated that it would mot affeet the beauty of the lakes if
permita weréd granted. This waes cme of the grounds im the
objeotion of the Saake River land Cempeay. He stated that
the Albertés report,which is in the testimoay, showed that
it would enhamee the beauty of the lakes.

4. Es conteaded that ome of the grounds givem

the Btate Engimesey in denying the spplicatien was that ¢
Beerctary of the Interior would not grant NeseSEAFy WSS Per-
mits, and somtendied that the State l:unr and the Boe

had 2o Pight %0 apsume the attisude the Seeretary of the
Interior., He stated Shat extensive ira were made to the
resarvolr in 1988 and that a resmtative of the Imterier
Departmsnt was present and set the stakes for the water level
showing the level whioh would be satisfastory to the InSerier

L

8. BHe argusd that the State Engineer vontended in
his dsoision that the applicatiom was forfeited by the mail-
":f of & notise of forfeiture as provided in the statwies,
this notice eing mailed in 1986. He comtended that this'

4l not emount %0 an automstis forfeiture, dut comnstitutes
oily a basis for scansellatiom of the permit upom hearing.

h.n.luomtotthoﬂnotm Olendenin,
Moffat and NMabey of Selt Lake our resented the —twm
the Saalke River Land Compamy, Lﬂ\ pointed out that
mmmup-mtm-mumnmtmu-u
mnuom right ealy upen the performenasd of the scaditiuvas,
muomlu-annmtmlhumnnmml
mmu:;..p un:::tuluuhdu:'niﬂ.pro-
ABORE other ngs, t eertain righta Y ould
shiained from the of She Dnbemiow. h-t:-

Inserier the pormit desans void. Hs aleo diseussed the other
conditicns utnm«n’,nmmmu”m
By m‘amun. This comtrast ie part of the evidease

that the cenditions of n.- peralte bosame lmuhh
curunmul. and that the same ahould have heem eane

1&




09-20-1940: letter to attorney general from assistant u. s. attorney regarding appeal of utah-idaho sugar company, page 3cont

The Attorney CGeneral - 9-20-40

Bwing T. Kerr, attorney General for the State of
Wyoming, represented the State Engineer and the State Board
of Contrel. Hs also dis¢ussed the agreement herein re-
ferred to and the notice of cancellatiom sent by State

neer Emerson to the applioants in 1925 notifying the ap-
plicants that the permit would be sancvelled on a date men-
tioned. HNo resistance was made to this, but no aotual
-ocancellation was ever effected. He stated that the evidensce
and the argument of ocounsel indicated that the applicant
might be elaiming a zﬂnrl.{un right beecause of user.
He referred to reeent decisions of the State of VWyoming in
whioch it was held that mere use of water, no matter how
long oontinued, does not give a right by preseriptiom; and
that every requirement of the law must be met before a right
tc water may be secured.

The parties stated to the Court that they desired
to flle briefs in the matter. The appellant was given 10
days to file its brief, the Btate 10 days to file its brief,
and the sppellant 5 days to reply. The parties have all
agreed to furcish this office with coples of their briefs,
The matter was very fully covered by counssl im thelir argu-
ments, and it is believed that 1t will be in the briefs.
However, if after considdring the came, it is believed that
any ada{tional information would be helpful to the Uourt
permission will be esked to furnish the same,

You will be kept advised as to developments.
Respectfully,

CAaRL L. SACKETT
United Btates Attomey

~" /By 3ammi C. PICKET?
Assistant

)0 E




03-29-1940: letter to assistant secretary for attorney general from assistant attorney general regarding a copy of the letter relative t

pr— 7 %

TR

S S — DEPARTMENT OF JUSTICE

ﬁ* rE. WASHINGTON, D. C.

= PARK

, —"m»“’k'Vt ; 29, 1940
e i

Ai? 191940
.'\\ As . / [ ’/\’
L3 anp L E J v
ISR RS '
AQ Honorable Oscar L. Chapman U
EAB 2(‘)‘19 ) Assistant Secretary. U
gm Department of the Interior
T Washington, D.C.
W Dear Mr. Chapmsn: f.; “ﬂ&
WAR 301940 There is transmitted herewith a copy of a let- omP
L ter dated March 23, 1940, from the United States Attor-
ney at Cheyemme, Wyoming, relative to the appeal by the ’
Utah~Idaho Sugar Company from the Wyoming State Board
of Control to the District Court of the Third Judicial e
District, Teton County, Wyoming, in the case entitled
"In the Matter of the Appeel of the Utah-Idaho Sugar -
Company from the Action of the State Engineer in the

Endorsements Placed upon Applications for Amendment of
Permits Nos. 3770 Res. and 3771 Res., and Applicetions
for Secondary Permits from Two Ocean and Emma Matilda
Reservoirs." The United States Attorney furmished
this Department with only one copy of each of the pa-
pers referred to in his letter and he is being re-
quested to forward additional copies which will be
transmitted to you when received.

This Department agrees with the view of the
United States Attorney that there appears to be no
necessity for any action by the Goverrment at this
time. When the brief of the tah-Idaho Sugar Company
has been received, further consideration will be given
to whether a brief by the United States as amicus guriae
would be appropriate.

You will be advised promptly of further develop-
ments,

CyMyd TYRNIEWN 0|

; Respectfully,
¥4 For the Attorney Qeneral,

Frmeon WL

NORMAN M. LITTELL,

Assistant Attorn -
Enclosure No. 53687 MIb&




03-25-1940: letter to attorney general from u.s. attorney regarding appeal of the utah-idaho sugar company

CLS:ab

Cheyenne, “yoming
Maroh 23, 1940

The attorney Cemeral
Department of Justioce
washingten, D, C.

IN iiE: Your letter of kareh 18, 1940
Dept. of Justice File 90-08, (wK)
Docket in the case of:

In the matter of the appeal of the Utah=
ldaho Sugar Company from the ~otion of the
State Ingineer in the indorsements placed
upon :ggouuum for amendment of Permits
Nos. Hes. and 3771 Res, and applioca-
tions for seeondary rermits from Two Ocean
and "mna Matilda reserveirs muﬁaun
Nos. 13 1-2-3-4/387 and 14 3 "

In vater Division Number Four. Case Lo.447.
Dept. of Justice File 90-1l-2-82,

Sir:

ieceipt is nlmmv].oi..d of your letter dated
Karoh 16, 1940 ( 1K) in the cbove mentioned matter,

In reply you are advised that the lssues are now
made up in the above entitled proceeding. I enclose dupli-
cate coples of the following:

1. HKistory of pernmite No. 3487 reservoir (Two
geean Lake), 3861 heservolr (imms vatilca Lake), 16190,
S770, 3771, 4243 Enl.

2. Brief of Utabh-Idaho Sugar Compamy b; John U.
Loomis et al, filed with Itate 'mgimeer July 19, 1938,

U, Loomis et filed with the State inglneer Jeptember
16, 1938,

4. GStipulation, Utah-XIdabho Sugar Compeny und Snske
liiver Land Company, filed with 3Jeeretary of State Board of
Comtrol, ~pril 2¢, 1908,

5., Fipdings and order of the State board of Con=-

3. h:gu brief of Utah=Idaho Jugur vompany, Johm
»

&




03-25-1940: letter to attorney general from u.s. attorney regarding appeal of the utah-idaho sugar company, page 2cont

The .sttorney General -2- 3=23=-40

trol, dated ~pril 24, 1939,

8. Appeal of Utah-Idaho jugar Lompany filed in
the office of the itaie Board of Contrel, January J1, 1939,

7. Certificate of ‘arl Lloyd, Ceputy State
Lnginesr dated December 28, 1939, t0 papers trunscitted
to the Clerk of the istriet ‘ourt of Teton County, Wyo.

8. Petition of Utah=Idubo Jugar Company in District
Court, Tetom Coumty, #yoming, verified July 12, 1939,

9. Denurrer of “nare Kiver Lurd Company dated
January 31, 1940,

10, . nswer of Tnake hiver L nd Company veriried
January 31, 194C.

1l. Answer of State Dourd of Coatrol by Iwing T.
kerr, .ttorney Ceneral, verified 'aroh °f2, 194C,

I do not have the filing dutes . f the wbove papers
in the iistriet vourt of Tetom Cunty.

I have not mede coplea f Lhe analysis of the report
of the Cygar Company and protest ageinst ite applicution
wade by Spake civer Land Company by Fabian and Clendenin
served (otober 6, 1938, or of the protest of the Latiomal
rark Serviee -lioe April 22, 1938, or of the brief of the
iinske xiver Land Compeny by Fablen and Clendenin before
the State ‘ngineer, because I assume tLut the Jepartnment
hus ooples of these briefs. I have eopy of the traraeript
of testimony of the hearing before the State ngineer of
June 1, 1938. The <« ng ittorney General has the original
from the office of tie Jtate Zngineer. Mr. Johm U, Loomis
was to permit me to use the record when he obtains it from
the Clerk of the »istrict “ourt of Teton County, to prepare
his brief. His Seoretary suvises me that he has naver yet
received it.

n Bhort time ugo I talked with Mr. Loomis, attorney
for the sugarl compaRy. ke advised me that negotlations were
8till pending with Fabian and Clendenim im an effort to ob-
tain stipulution for the use of the transeript of the testi-
mony tsken before the Itete finglneer as evidense on the huar-
ing in the Distriet Court of Teton County with the right to
introduge further and additions] =videnee by either purty.

I have ne informatiom thut any agreement has been reached,

a




03-25-1940: letter to attorney general from u.s. attorney regarding appeal of the utah-idaho sugar company, page 3cont

The ~ttorney Gsneral ada J3=23=40

amnd the Wyoming .ttorney General advises me that he has no
information 48 to that., However, the .ttorney General
saye he has no objeotion to the msking of such a stipulation,

All attorneys here are of the opinion that the case
will probably come up at Jaokson im latter June or early
July, as that will be as early as travel will be safe from
snow at Jagkson,

The ittormey Ceneral is writing to Judge lobert
Christmas to have the case set down im early July,.

Pleadings in the Uistriect Lourt are almost uscless
beeause the nmatters before the State “ngineer and 3tate
Board of Comtrol are tried de nove in the Distriect vourt
on the issues as made before the itate Eoard of Control.

I had a conference yesterday with the ,ttorney Oenersl and

his nssistants, and wit' the 3tate i ngineer, going over

all of the matters with reference to Lhe ocuse, and obtained

sOone maps. The Attorney Gencrul says that he will be

pleased to have the cooperation of the United States, and to

!;;Itru- representative uppear as amicus curiae anc present
efn,

The iiyoming .ttorney Ceneral and I are uncertain as
to any sdditional ccntention that the sugar company may make.
We are both of the opinien that the decision of the State
Engineer and of the 3tate Board of Control is just, und that
no reversal will be obtained by the sugar ocompany on appeal.
e are aleso of the opinion that the briefs riled by doth
parties before the state s>fficers are comprehensive, and
that the brief of Fablan and Clendenin states the position
to be taken by the state und the govermmenmt. Keither of us
sse any advantage in prepuring additional briefs at thic
time until the issues are made up in the state court, and
until we have had the brief of the su oompany. The court
will eertainly give the State of isyoming and the Snake Kiver
x'.;:ermr and the United Iitates ample time to file answer

oLls. -

1 am sending copica of the enclosures to Joseph “.
Taylor, Reglonal Attornsy of the Natiomal Park Service,
601 Sheldom Building, Sanfranclseo, Californiaj «nd am send-
ing = oopy of this letter to Fablian and Clendenin, attomeys,
803 Comtinental Pank uilding, Salt Lake City, Utah, If
any copiss of any papers in the ~ffiee of the ftate lngineer
or the 'yoming Attorney Ceneral are desired by Fablen and
Clendenin or your office, please make the request and the
copies will de made and ?omnn.

3




03-25-1940: letter to attorney general from u.s. attorney regarding appeal of the utah-idaho sugar company, page 4cont

The .ttorney Oeneral -4= 3=

No docket of the sbov. cause has been nade in my
office, as it 18 not peniing in uny rederal Court,

The ayoming statutes require the ‘iyoming ~ttorney
General to appear in ull suo! casea. The ~ttorney General
ias regarded as representing the State of 'yoming on the
app , and he will be sent all papers and notioces in the
above proceeding om appeal, and will advise me when any
new papers are reoeived and when the case is set, I shall
either call upon the ittorney General and Jeeretary of the
Stute Fo:rd of .ontrol or phome them with reference tn these
matters ard confer with them from time to time as occasiom
warrants,

Very truly,

Cal Lo SACLETT
United 3tates . ttormy

HeC




00-00-0000: letter to attorney general from nps regarding two copies of a notice of appeal by the utah-idaho sugar company from th

LT AL 2. 1839
UNITED STATES

DEPARTMENT OF THE INTERIOR

OFFICE OF THE SECRETARY
WASHINGTON

770 Res. and IPML Res, sa’ Appliestiens for Sscondary Permits from Twe
o.-;lnﬂ;-hmm Reservoirs {Applicaticn No.ts 13 l-2-34/957 md
14 3138,

There alpo are enolosed t9 coplos of = lotter of July 22 frem
¥r, Jobn U. Loomin, Lecey & Loanis, Choyemme, "yomding, Attommeys for

1
:
i
-3

viich comtein = complete stabtemmmt of the oase. The orier was amtered
after a hearing bald Jume 1, 1938 before the 'tate Engineer of Vyoming
a% -hich henrin; there aypesred sa attormey of
Mr, Jooeph ¥, Tayler, vhoce address ie 501 hal
eizeo, Culiformia. The Hotiomal Purk Serviee weo ot regognired ss
having *a interset in the procesdince, na stated in the order of

3. L9398,

This Departioat 1s interevted im tho mattor by reeson of the
posed extamsion of the dowmmdaries of Opamd Totem Mo rk %0 ipelnde
Azan Metilde smd Two Ocoem Lokes, Tetem County, Tyaming, vhich the Ttab-
Ifaho Sugnr Copemy seclts %o use as resarvolirs satar
for the purpose of irrigetin. le;mda in I8~ho. The lende -biah incluce
ad marromd the tvo [ries nre s of the Telton Natiomal forest, Wb

]
4
{
]

LE
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il il il

Wl i,

uWWumm [
_u.m_ m,_ — wmmm“_mm m m h

mmmm-m-

jifitaif 3 i
u 1 uummm

mm dyu 3y w ] .&u

muu m MMm““mu wm— u_..

Ll

hif M
ﬂ»hm

9 ee

odt Regiomal Directer, Regiom IT (with copy of emclosure) (by NPS)

Inslosure 1TPS827.
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Regiemal Attormey Tayler (with copy 8F emclosure) (by WPS)
Fablism

Supt., Grend Toten Hatiemel Paxk (by NPS)
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07-22-1939: letter to nps from lacey & loomis regarding certified copy of clerk's notice of appeal

. Dt 64 a0ty

LACEY & LooMis
CrEYENNE, WroMING

July 22, 1939.

R

Mr. A, E; Demaray,

Acting Director, National Park Sexrvioce,
Interior Department Building,
Washington, D. C.

Dear Bir:

I enclose herewith certified copy of Clerk's Notice
of Appeal in the matter of the appeal of Utah-Idaho Bugar Com-
pany, etc., together with Acknowledgment of Service thereof.

I will appreciate it if you will kindly acknowledge
this service, returning the acknowledgment to me, thus saving
some expense of publication. I enclose copy of the Acknow-
ledgment of Service for your files.

Yery truly yours,
Joln U. loeny s

JUL.T

/&8




12-19-1938: letter to nps from state engineer's office regarding photostatic copy of the 'opinion and order' by the state engineer of

BTATE ENGINEER'S OFFICE

Chryenne

December 19, 1978

Honorasble Arno B. Cammerer,
Director National Park Service
Department of the Interior
Washington, D. C.

Deer Mr. Cammerer:

For your informetion we are enclosing here-
with, by registered mail, e photostetic copy of the ™Opinion
and Ordar™ of John D. Quinn, EStete Engineer of Wyoming, in
the case of the Sneke River Land Compeny, Protestant, vs.
Utah-Idaho Suger Compeny, Applicent, in regerd to the eppli-
cation of the Utah-Ideho Suger Compeny for amendment of Permits
Nos. X77) Res., 2771 Res, end for the cencelletion of Permits
Nos. 16190 and 4232 Enl.

This "Opinion end Order™ was rendered under
dete of December 2%, 1978, end the anclosed cory will edvise
you a& to the pointe covered in the dfcision. Since = pro-
teet in thie matter wes filed by the Netional Ferk Service, a
copy of the decidion 1g being furnished to you.

Youre very truly,
JOHK D. GUINL,

Stete Englineer.

by & ;E LLOYD, %;

Deputy State Engine=r,

EL:RT
Ene.

7+




10-06-1938: memorandum to the director from nps regarding visit to see u.s. representative on the interstate compact commission

UNITED STATES
DEPARTMENT OF THE INTE
NATIONAL PARK SERVICE

WASHINGTON
' - 4
October 6, 1933.7,#7.; <

Memorandum for the Director: /m_: 0§ 7

As instructed by Mr. Demaray I visited Mr. N. C. Grover who is
the United States representative on the Interstate Compact Commission
for the divereion of the waters of the Sneke River. I told Mr. Grover
all that I lmow of the background, personalities and methods used by
the irrigationists and power people in the West. I pointed out to him
that although the amct authorizing the Commission specifically excludes
the Grand Tetons and Yellowstone areas he should watch for any pro-
posed storage agreements below the Grand Tetons which might contemplate
a capacity in excess of what can reasonably be expected from the Snake
River alone. Such additional storage could be only in the hope of
eventual diversion of additional water from Yellawstone.

The provision in the muthorising amct excluding Grand Tetons is
particularly badly drawn. The act states that no waters within the
boundaries of the Grand Tetons, including extensions are to be con-
sidered. This is so indefinite that the provision might be extended

- to apply to an indefinite limit. The act does not state what the
extension areas is limited to and while it is assumed thst it means
thet land now under consideration, it ie not necessarily limited to
this, Moreover, within this extension is situsted Jackson Lake which
is now a Reclamation project, at least partislly paid for if not en-
tirely so by Jdaho people, Under the provisions of *he authorizing
act consideration of Jackson Lake is excluded because it is within
the boundaries of the propesed extension. Consideration of Jackaon
Lake can not be excluded, certainly not until some date in the future
when it might be released by the Idaho people., Therefore, it becomes
necessary to start to violate the provisions of the act and once
violated, I can see no reason why they can't go further,

Mr. Grover's position is very uncertain and difficult because
of the failure to define the limits of the extension and also provide
special consideration for Jackson Leke. The Commigsion from Wyoming
is composed of the following: '

J; olm C. Simpson of Jackson

James G, Tmeson of - Jaekson
E. M. Barrus of Afton

7+




10-06-1938: memorandum to the director from nps regarding visit to see u.s. representative on the interstate compact commission

The Tdaho Committee is composed of Judge Davis from Rexbury
a8 Chairman and probably the followings

F. H. Neal of Aberdeen
0. 0, Knight of Drigge.

I have discussed Mr. Simpson of Wyoming Commission with Ben
Thompson and have passed on to Mr. Grover the fact that Mr. Simpson
is one of the active opposition to the extension, I have also told-
him of Mr. Winger at Jackson end suggested that he will probably be
able to give him the most complete end less biased picture of the
situation in Wyoming. Mr. Grover is leaving tonight to go to Reno,
Navada., Most of the State Commissioners will attend a Buresu of
Reclamation meeting at Reno and the meeting of the Snake River

. Commission will be held at that time merely for convenience. Mr.
Grover does not plan on going to the Snake River Basin on this

trip and he doubts that he will see Mr. Winger, but he will get in
touch with him at the first oppoertunity.

Edd. F. Prgbce.

¥




05-21-1938: letter to attorney, utah-idaho sugar company from nps regarding applications of the utah-idaho sugar company for stor
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"UNITED STATES
DEPARTMENT OF THE INTERIOR

NATIONAL PARK SERVICE

iy 21, 1938,
[ ]
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WASHINGTON
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05-21-1938: letter to attorney, utah-idaho sugar company from nps regarding applications of the utah-idaho sugar company for stor

bistory of Permls Ho, 3770,

Oot, 6, 1919, C. C. Carlisle filled for storste of 63,605
acre~-feet In Two Ocean Lake,

Sept, 14, loed, permit issued, conditioned on agreement of
uay g, 1921, = Cerllsle assifned to usgood Land snd Livestoek
ompany.

$c

Maps and Miscellaneous Information



09-14-1921: map to accompany application for the enlargement of twin lakes reservoir and supply ditch
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