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04-15-2004: Note to the File

NOTE TO THE FILE

See the Adjudication File Deseribing the History of the
Timpanogos Cave Water Rights Settlement, Jordan River
Adjudication (Civil No. 360057298). The File describes the
history of the settlement discussions with the State of Utah and
the approval process.

See individual dockets for detail re: appropriative water rights
shown in Appendix B. The settlement discussions defined the
volumetrie limits and other attributes of the state based rights.

Wm. R. Hansen
April 15, 2004

State Water Rights Documentation
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TIMPANOGOS CAVE NATIONAL MONUMENT
WATER RIGHTS SETTLEMENT AGREEMENT

This Agreement is made and entered into by the United States of America
(United States) and the State of Utah (Utah).

RECITALS
A. Utah has initiated a statutory adjudication of water rights entitled, “In the Matter
of the General Determination of Rights to the Use of Water, Both Surface and
Underground, within the Drainage Area of Utah Lake and the Jordan River in Utah,
Salt Lake, Davis, Summit, Wasatch, Sanpete and Juab Counties, Utah,” filed as
Civil No. 360057298 in the Third Judicial District Court in and for Salt Lake
County, Utah. This adjudication is commonly referred to as the Utah Lake and
Jordan River Adjudication ("Adjudication”) and includes Timpanogos Cave National

Monument.

B. The United States was joined as a party to the Adjudication pursuant to the
provisions of 43 U.S.C. § 666, The United States filed a “Statement of Water
User's Claim,” dated May 7, 1887, which among other things claimed “that
minimum amount of surface and ground water occurring on and under lands
reserved from the public domain which is necessary to fulfill the purposes,”
including the preservation of “the Timpanogos Cave system and its associated
environs; to secure favorable conditions of water flow; and, to provide for
administration and visitation to the cave system and its associated environs.” The
United States also claimed “the right to divert and use 52 AF/annum from surface
and ground water sources for picnic areas, visitor centers, concessions and other
visitor-use areas; park administration facilities, shop, maintenance and storage
facilities, ranger stations, entrance stations, visitor contact stations, employee
residences, and attendant facilities; lawns surrounding park buildings and structures

and other public-use areas to offset heavy human impact; construction of roads and
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trails; revegetation aclivities, and waste water treatment facilities” and the right “to
use non-guantifiable amounts of water for, but not limited to, controlling and

suppressing wildfire and structural fires.”

C. On or about December 10, 1990, the Utah State Engineer (State Engineer}
issued a Proposed Determination for the area including the Timpanogos Cave
National Monument (American Fork River Subdivision, Area 55, Book No. 2).
Thereafter, on May 1, 1991, the United States filed its “Objection to the Proposed
Determination” contesting perceived errors and an omission in listed state
appropriative rights, and the omission of federal reserved water rights for the

Timpanagos Cave National Monument.

D. Te remove causes of present and future controversy over use of water at
Timpanogas Cave National Monument, the United States and Utah have conducted
negotiations regarding federal reserved and state appropriative water rights claims

for the Monument, resulting in this agreement.

AGREEMENT

NOW, THEREFORE, to settle the issues recited above, and to recognize the
federal reserved and state appropriative water rights of the United States for
Timpanogos Cave National Monument, subject to conditions set forth below, and

based on the mutual promises contained herein, the parties agree as follows:

1. Timpanogos Cave National Monument was established from the Wasatch Forest
Reserve (Presidential Proclamation No. 3226 [34 Stat. 3225], dated August 16, 1906)
by Presidential Proclamation No. 1640 (42 Stat. 2285), dated October 14, 1922,
pursuant to the Antiquities Act of June 8, 1906, 34 Stat. 225, 16 U.S.C. § 431. The
Proclamation and the National Park Service Organic Act of August 25, 1916, 64 Stat.
535, 16 U.S.C. § 1, establish the purposes for Timpanogos Cave National Monument:
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to preserve “a natural cave” that “is of unusual scientific interest and importance...with
as much land as may be necessary for the proper protection thereof” (Presidential
Proclamation No. 1640) and to conserve “the scenery and the natural and historic
objects and the wildlife therein and to provide for the enjoyment of the same in such
manner and by such means as will leave them unimpaired for the enjoyment of future
generations” (16 U.S.C. § 1). The lands comprising Timpanogos Cave National
Monument are shown in Appendix A and are described in Presidential Proclamation No.
1640.

2. The United States owns the following two types of water rights for Timpanogos

Cave National Monument:

a. A federal reserved water right to all naturally occurring water
underlying, originating within or flowing through Timpanogos Cave
National Monument, including perennial, intermittent and ephemeral
streams, springs, seeps, lakes, ponds, ground water, and other natural
sources of water, pertaining or belonging to the reserved lands, that
was unappropriated as of the date of reservation of the lands now
within the boundaries of the Monument, which water is to remain in a
free flowing natural condition. This is & non-consumptive water right
with a priority date of October 14, 1922.

b. State based appropriative rights (identified under their respective water
right numbers and priority dates as shown in Appendix B) owned by
the United States for use at Timpanogos Cave National Monument.

These are consumptive water rights.

The Utah State Engineer shall assign a separate water user claim number in his
records for the water right described under 2a above. Claim numbers associated
with the rights under 2b have been previously evaluated and assigned, and are as

shown in Appendix B.
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3. This agreement settles all water rights, of every type and character for
Timpanogos Cave National Monument including those based on the federal reserved
rights doctrine and Utah appropriation statutes. The federal reserved water rights
recognized hereby include all water rights of every nature and description derived
from the doctrine of federal reserved water rights from all sources of water, both
surface and underground, and include all types and kinds of uses whatsoever, and
encompasses all federal reserved water rights claims asserted by or through the
United States for Timpanogos Cave National Monument as now constituted. The
reserved water rights originate and are defined in federal law. Absent
Congressional or Presidential action, the federal reserved water rights for the lands
now constituting Timpanogos Cave National Monument shall not be enlarged,

expanded or re-quantified.

4. In addition to the federal reserved water rights recognized herein, the United
States has state appropriative water rights for Timpanogos Cave National
Monument, which Utah hereby acknowledges and recognizes as valid. Appendix B
lists the state appropriative water rights held by the United States and describes
the present diversion works and water sources used by Timpanogos Cave National
Monument pursuant to such rights. The table shows the source of water, priority
date, point of diversion, type of use, period of use, and existing diversion rate for
each diversion works and water source. The United States may divert a maximum
of 0.1072 cfs, resulting in a maximum depletion of twelve (12) acre-feet per
annum, from the sources and the points of diversion described in Appendix B to
satisfy present and future reguirements for the operation, administration, and

protection of the Monument.

5. The American Fork River is an identifiable and discrete watercourse that flows
through Timpanogos Cave National Monument. The parties recognize minimum
instream flows within Timpanogos Cave National Monument, with a priority date of

October 14, 1922, for the time periods and flow rates described below, to be
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measured at the point where the river crosses the east boundary of the Monument,
which is located at a point approximately Narth 440 feet and Wast 2,050 feet from
the EY% corner of Section 27, T.4S., R.3E., SLB&M:

a. January 1 - January 31 B cfs
b. February 1 - February 28 6 cfs
c. March 1 - March 31 6 cfs
d. April 1 - April 30 8 cfs
e. May 1 - May 31 10 cfs

June 1 - June 30 12 cfs
g. July 1 - July 31 7 cfs
h. August 1 - August 31 6 cfs
i. September 1 - September 30 6 cfs
J. October 1 - October 31 6 cfs
k. November 1 - Navember 30 6 cfs
|. December 1 - December 31 6 cfs

6. The United States hereby expressly subordinates its federal reserved water right
for all non-consumptive purposes at Timpanogos Cave National Monument to all
valid existing perfected water rights and approved applications with priority dates

of January 1, 2000 or earlier.

7. Utah shall establish a ground-water protection zone for Timpanogos Cave
National Monument as shown in Appendix C, which is attached hereto and made a
part of this Agreement, to protect the flow of ground water and the hydrologic
features of the Monument. The ground-water protection zone will include those
portions of the SElaand SWlof the SWland the SWliof the SE',Section 27,
within the Monument, and portions of the Uinta National Forest south of the
Monument, including the E¥ of the SWY%of the SE'% Section 27, and those portions
of the NEYof the NWland the NW sof the NEV ,Section 34, Township 4 South,
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Range 2 East, Salt Lake Base & Meridian. Utah will not approve any water rights

applications to develop or use ground water in the protection zone,

8. The United States may seek enforcement of its water rights recognized herein
through applicable law in the event the United States believes that specific water right
applications in American Fork Canyon approved after January 1, 2000 are causing or

may cause adverse impacts to Timpanogos Cave National Monument.

9. The United States agrees to follow procedures described under Utah law in

exercising its state appropriative rights described in Appendix B.

10. If any provision of this Agreement is found by a court of competent jurisdiction to be
unlawful and of no effect, the remaining provisions shall remain in effect and fully
binding on the parties and, if necessary, the parties herete shall resume negotiations to
revise any such unlawful provision.

11. Upon a proper showing of necessity, the provisions of this Agreement may be
modified only in writing and upon the mutual consent of the parties to this

Agreement, which consent shall not be unreasonably withheld.

12. Because Timpanogos Cave National Monument is unigue, nothing in this
Agreement shall constitute an admission, waiver or precedent for any other federal

reserved water right claim.

13. Nothing in this Agreement shall be construed or interpreted to:
a. In any way affect the water rights of the United States for agencies
and interests other than Timpanogos Cave National Monument;
b. Establish any precedent or standard to be used for the
quantification of federal reserved water rights in any other judicial

or administrative proceeding;
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¢c. Limit in any way the rights of the parties or any person to litigate
any issue or question not resolved by this Agreement;

d. Restrict the power of the United States to reserve water in the
future, or to acquire additional rights to the use of water under the
laws of Utah;

e. Restrict the power of Utah or the State Engineer to allocate,
administer or distribute the waters of the State; or

f. Settle other federal reserved water right issues of the United

States.

14. The federal reserved water rights of the United States, as set forth and
quantified herein, shall be protected under State law in the same manner as any
water right originating under State law, without losing their character or the

attributes of a federal reserved water right as provided under federal law.

15. The provisions of this Agreement and the reserved water rights provided for
herein shall be taken inte consideration by the State Engineer in acting upon
applications, under State law, for new appropriations or change applications located
within the protection zone or up-gradient of Timpanogas Cave National Monument
and shall be afforded the same consideration in such proceedings as state
appropriative rights; however, the United States shall have the primary
responsibility to protect its own rights and to file appropriate protests in any

proceedings before the State Engineer.

16. The United States and Utah agree that this Agreement will define the United
States’ water rights for Timpanogos Cave National Monument in the Utah Lake and
Jordan River Adjudication. Utah agrees to issue, within a reasonable time, an
Addendum to the Proposed Determination for the area including Timpanogos Cave
National Maonument (American Fork River Subdivision, Area 55, Book No. 2). The

parties hereto will then cooperate to obtain an interlocutory decree on the




03-22-2004: TICA Water Rights Settlement Agreement, cont

Addendum. If the parties hereto are unsuccessful in securing the interlocutory
decree, this Agreement shall nevertheless remain binding as between the parties

until a final decree is issued incorporating the provisions of this agreement.

17. Utah water right records are available for public inspection. The State Engineer
agrees to provide assistance to the United States in obtaining information regarding

new water right applications near Timpanogos Cave National Manument.

18. This Agreement is executed in duplicate. Each of the duplicate copies bearing

original signatures shall be deemed an original.
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It being resolved and agreed to as delineated abave, the undersigned parties

express their mutual agreement hereto this 22™ day of March, 2004,

Far Utah: Far the United States:

Robert L. Morgan, P.
Executive Director,
of Natural Resources

epartment Timpanogos Cawe National Monument

(s, D UL Loworente ). densen
Qérry D&blds, PLE: Lawrence J. Jensen
tate Engineer Acting Regional Solicitor
Intermauntain Region

Choms Tt /il

Andrew F. Walch
Department of Justice

Chief, Natural Resources Division

w0
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Appendix A

Timpanogos Cave National Monument
Date of Land Reservation

(Towaship A South, Range 2 Fast, Salt Lake B-& M)

Legend

B Proclamation of October 14, 1922
(Transferred to the NP5 from the 1.5, Forest Service on Angust 10,1933.)

2000 ) 2000 4000 Feet
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10-14-1922: Proclamation No. 1640

73. Timpanogos Cuve National Monument

Ewtablishment: Proclamation (No, 1640) of October 14, 1922

BY THE PRESIDENT OF THE L STATES OF ANERICA
A PROCLAMATION
| No. 1640—Qgt. 14, 1922—42 Star. 2285]

WHEREAS, a natural cave, known as the Timpanogos Cave, which is
sitnared upon unsurveyed lands within the Wasatch National Forest in the
Stare of Utah, is of unusual scientific interest and importance, and it appea
thzt the public interests will be promoted by reserving this cave with as
much land as mayv be necessary for the proper protection thereof, as a
Narional Monument.

Now, THeErErore, L, Warren (3. Harding. President of the United
States of America, by virtue of the power in me vested by section twao of
the Act of Cangress approved June erght, nineteen hundred and six, entitled
“An Act for the preservarion of Amer vantiquities,” do proclaim that there
is hereby reserved from all forms of appropriation under the public land
laws, subject to all prior valid adverse claims, and set apart as a National
Monument, the tract of land in the Staze of Utah shown as the Timpanogos
Cave National Monument on the diagram forming a part hereof.

The reservation made by this proclamation is not intended to prevent the
use of the lands for National Forest purposes under the proclamation estab-
lishing the Wasatch National Forest, and the two reservations shall both be
eflective on the land withdrawn bur the National Monument hereby
established shall be the dominant reservation and any use of the land which
interferes sith its prescrvation or protection as a National Meonument is
hereby forbidden.

Warning is herehy given to all unautherized persans not to appropriate,
injure, deface, remove, or destroy any feature of this National Monument,
or to lacate or settle on any of the lands reserved by this proclamation.

In WITNESS WHEREOF, | have hereunta ser my hand and caused the seal
of the United States ta be alfixed.

DonE at the City of Washington this fourteenth day of October, in the

year of our Tord one thousand nine hundred and twenty-two,

[seaL] and of the Independence of the United Srates of America the

ane hundred and forty-seventh,

Warren G. Hawrinneg,
By the President:
Cuaries E. Hutues,
Secretary of State.
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05-17-2004: Memorandum to Director, Intermountain Region from Superintendent, TICA regarding Transmittal of Water Rights Set

_ _ e —
United States Department of the Interior AR

i ————
e
NATIONAL PARK SFRVIC T T ]
T Cave Nunimal M : L
mpanogos Cave Nalihni Dnend
I8 RERE Y REFFR T Rural Rouie 3. Box 200
L54 (TICA) American Fork. Ll S1000
May 17, 2004
Memorandum
To: Director, Intermountain Region
From: Superintendent, Timpanogos Cave National Monumen
Subject: Transmittal of Water Rights Settlemeant Agreement

Attached please find a copy of the Timpanogos Cave \Water Rights Settlement Agreement made
between the United States of America and the State of Utah. Tg‘etgettlement Agreement was
signed in Salt Lake City, Utah on March 22, 2004. This is the such agreement between
a national park system unit in Utah and the State of Utah. The National Park Service copy of
the Settlement Agreement with original signatures is stored in the Water Resources Division,
walter rights repository in Ft. Collins, Colorado

The agreement sets forth the details of both federal reserved water rights and State-based
appropriative water rights. In addition, the State of Utah agreed to establish a ground-water
protection zone for the watershed feeding Timpanecgos Cave, much of which is outside the
monument boundary. This agreement is key to protecting water quality and quantity in
Timpanogos Cave National Monument.

Several individuals deserve recognition and praise for their work on this agreement. [ thank Bill
Hansen of the National Park Service Water Rights Branch, Jim Karkut from the Office of the
Soliciter, and Andy Walsh from the Department of Justice for their years of diligence in
negotiating, preparing and refining this agreement to be in the best interest of Timpanogos Cave
National Monument. Their highly successful efforts have assured long-term protection of
surface and ground water in the monument.

Please contact me if you have any questions concerning the Settlement Agreement.

Attachment




05-06-2002: Future Consumptive Water Use for TICA

Future Consumptive Water Use For
Timpanogos Cave National Monument, Utah

Prepared By Liric Moser
Water Rights Branch
Revised May 6, 2002

Introduction

The abjective af this repart is fo estimate the quantity of water needed for future consumptive use purposcs
at Timpanogos Cave National Monumient (TICA). Furure water needs were estimaled for o 30-vear period
projecied to the year 2050, This report 1s prepared in support of tederal reserved and state appropriative
water rights clouns and settlement discussions with Utah in the Jordan River Adjudication,

Water Use

Water al TICA is presently delivered from a spring n Swinging Bridge Canyon. TICA has undergone
three events (hal have substantially changed its water use, In 1991, (he headquarters and visior center
burned down and open faucets were refitted with water conserving devices. In 1993, irrigation was
discontimued except tor 0.25 acre of lawn at the pienic area. In 1998, TICA opened the visitor center all
vear, Priorto 1988, the visitor center was only open half the year (about 184 days per year). Water use al
TICA includes visitor use (santation and drinking water) and admimstrative use (stall use, resulennal use,
facility and vehicle msintenance, and irrigation), These uses are nol distinguished in metered warer data

Existing Water System

I'he tlow meter on the water system is locared upstream of the 100.000-gallon storage tank and just
downstream from the chlorination point.  The system is vented into the American Fork River in TICA
through two garden hoses that run continuously. The water system 1s vented o prevent the build up of
patential contaminants and freezing in the winter. Flow discharged through the hoses was deseribed as
about one-third capacily (personal commmunication. Kristi Ferguson, Auguost 24, 2001). Conservatively. this
venting cauld result in a discharge of about 86,400 pallons (one gallon per mimute per hose) ma 30-day
period. or at least a million gallons per year (3.3 acre-feet/vear). Historically, there have been breaks in the
water system primarily during winter months, Effluent for all facilities is piped to leach fields (personal
comminication. Don Robinson. July 12, 2001). TICA has historically, but mtermrittently, irrigated natual
vepetston around the visitor center to reduce fire hazards, Periods and guantilies ol use und venting are
pourly documented in Now records.

Visitation

Annual visitation for 1951-2000 ar TICA 15 shown in Table 1. Visitation for the last 50 years has been
cyelic with a compound annual growth of 1.1 percent per vear for the pertod of 1931-2000. The last ten
years were ulso evaluated o determine if recent growth (1991-2000) was different than long-term growth,
The compoumnd] anmnal growih rate for 1991-2000 was 0.19 percent per year. Visitation is highly suspect
prior to 1990 (Kit Mullen. email communication duted Feb. 5, 2002). Superintendent Mullen afftrs the
[ollowing about visttation beginming in 1993: 1) Visitation for [1993-96 dropped beeause the park decreased
tour sizes fom 20 10 20 people for resource protection; 2) Visitation for 1997-2001 increased becavse the
o season was lengthened to 7 months due to fee demo money; and 3) Visttation m 2000 went down
because ot closures due to wildfires in the area. Na regional comparison of growth rates wus passible
because TICA is the only park located near Salt Lake City and other parks in southeastern Utah were not
vonsidered representative
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Projection - Mcthods and Results

Die o the unrelizhility of flow records and poor documentation about past water use, including quantities
of water vented into the American Fork River, we have chosen to estimate present and future use basad
upon park visitation and statf use at existing facilities. These facilities include (he visitor center, three
residences. o maintenance building and the pienic area restroom.

We gssumed that each visilor consumes ubout three gallons of water per visit. Multiplying this by 2000
visitation of 115,113 yields a present water use of 1.06 acre-feet Staff supporting visitor use is assumed to
be included in this estimate. The three residences were estimated to use 1.35 acre-feer per year (0.45 acre-
feet per vear per residence — personal commumication. Jerry Olds, Utah State Engineer’s Office, 20017,

The maintenance facility and irrigation of the pienic area (about 0.25 acre iy extent) dre ussumed Lo
Conswue aboutl.0 acre-feet per year, Therefore, present water use is estimated to be abont 3.4 acre-feel per
vear.

Table 1. Visitation at Timpanogos Cave National Monument, 1945-2000.

Jisitors Year| Visitors

66,291 1878| 76,500

68,532 1977| 102,300

70,638 1978 118,644

72.000 1979] 125,080

72,400 1980 107,041

76.700 1981] 104,497

78,800 . 1882] 104,630

89,400 1983 98,475

98,200 1984 119,688

1960 110,100 1985 128,622
1981 117,900 1986| 124,410
1962 133,500 1987| 137,279
1962] 165,700 1988| 138,694
1964 165,200 1989 126,876
1965 165,500 1980| 114,247
1966 193,600 1991| 104.745
1967| 207,200 1992 120,374
1968| 221,400 1993]  90.803
1968 192,800 1904| 77.528
1970 166,500 1995 79,641
T e[ 111,400 1996 97,250
1972| 194,525 1997 112,777
1973 174,600 1998, 119,074
1974] 226,800 1999 122,778
1976 65,500 2000/ 115,115

Wi have ussumed hat staff, residential, maintenance facility, and wrigation use will be concomitant with
visitation, Future water use will then be dependent on the number of visitors at TICA. Compound annual
growth rates for TICA und the National Park System were evaluated to determine what growth rate should
be used to estimate water use in 2050, Natioual Park Service visitation (nation-wide) has grown at an
annual rate of 4.2% for 1951-2000 (see Appendix A). This growth rafc appears 1o be excessive given the
actual growth at TICA for the same period (1.1%4). The to the diffienity of predicting future growth rates
over fifty years at TICA and the inconsistent counting methods over the last decade we have assimed a
conservative growth rate of 2.5 %,
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Estimated futnre consumplive use in 2050 is estimated by:
341 (1.025)" = 11.72 acre-feet per vear
Conclusion

[t is recommended that the NPS file a claim for 12 acie-foet per veur of depletion at TICA in the Utah Lake

and Jordan River Adjudication in Utah.
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APPENDIX A
Determination of National Park Service
Visitation For 1951 — 2000
Compound annual growth (CAGR) is computed using the equation
CAGR = (Visitation 1 the last yearsVisitation in the first year}’ " 1)*100
Where n = peried of years evaluated

Growth for fifty years of record (1951-2000) = ((285,891,275/37,106,440 "= 1)#100 =4 2%

Year | ‘Visitors Y - Visitors
1951 37,106,440 1976 218,554,800
1652 47379438 | 1977 210,569,700
1653 52 268,174 1978 222 184,042
1654 54,210,200 1979 205,369,808
1955 56,572,800 1980 220,453,198
1958 | 61,602,300 1981 238,592,869
1957 68,016,000 1982 244,924,579
1658 | 65,460,900 1983 743,616,747
1850 58,600,500 1984 248,785,508
1960 79,229,000 1988 263,441,808
1961 56,665,161 1986 781,004,850
1962 57,046,762 1987 287,244,995
1863 102,712,763 1988 282.451.441
1964 111,387 664 1889 269,399 837
1965 121,313,965 1690 258,662,826
1966 133,082,066 1891  257.840.899
1967 139 877 567 16992 274 694,540
1968 150,837,568 1693 273,120,025
1968 153,801,969 1994 258,635,169
1970 172,008,570 1995 269,564,307
1971 153,693,200 1995 255,795,163
1872 165,653,324 1867 275,238,335
| 1973 158,922 900 1068 286,738,115
197 171,054,800 1999 | 287130879 |
1875 160,390,600 2000 285,891,275
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NOTE TO THE FILE

See the Issue File for Water Use Records (May 1993 —
July 2001) for the Swinging Bridge System at
Timpanogos Cave NM.

Maps and Miscellaneous Information
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