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blestern water law in the United States ha
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traditionally developed arocund the principle of

um

carclty.
Since the late ninetesnth century, demand for water in the

West has generally far-exceeded supplyl_ However, in a

turnabout situation, the Rio Grande during the last several
wears has been esxperiencing an on—going surplus of water
due to the combined influences of heavwy run-off,
higher—than—-normal precipitation, and ocutside water brought
intoe the Rio Grande swvstem by the San Juan-Chama transhbasin
diversion pijECt-z This surplus has created new problems
for those state and federal agencies responsible for
managing the Rio Grande. The increassed precipitation has
reduced irrigation neeeds and the heavy run—-off filled all
water rights leaving water to spare. Never-—-the-less
irrigators are reluctant to let the unneeded water pass on
downstream for others to use. As a rvresult, storage space
for the excess irrigation water is increasingly difficult
to find and has become an important issue as irrigation
reservoirs become so full they threaten to spill.

A case in point is Elephant Butte Reservoir in
southern New Mexico. Following the spring run—off of 1985,
El=phant Butte Reservoir became so full that the spill and
losz= of the 30,000 acre-foot recreation pool was imminent.
The congreszsional authovization for the vecreation pool

states that when a spill ocecurs at Elephant Butte



Reservoir, the recreation pool must be the first water to
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spill. Farties interested in preventing the loss of th

i

recreation pool got the assistance of the Rio Grande
Compact Commission and the United States Army Corps of
Engineers which devised a way to move the recreation pool
cut of Elephant Butte Reservoir upstream through water
accounting to Abiquiu Reservoir and then later to Cochiti
Reservoir. The legality of that move has ben gquestioned
and a8 lawsuit charging that this transfer was ocutside the
authority of the Compact Commission and the Corps aof
Engineers is currently on appeal.4
This paper specifically focuses on the events and
decision-making processes that went into the
above-mentioned Elephant Butte Reservoir recreation-pool
transfer in an attempt to demonstrate how the Rio Grande is
being managed during times of surplus. First, a relevant
history of the New Mexico stretch of the Rio Grande and the
managing agencies is provided in order to lay a foundation
for understanding the facts and legal ramifications of the
transfer. Next, the transfer of the Elephant Butte
Reservor recreation pool to Cochiti Reserwvoir will be
examined and analyzed in detail. Then, other management
problems caused by the surplus water will be reviewed.
Finally, the peocsitive and negative aspects of the current

management system will be balanced and discussed.



Relevant History of the Rio Grande

and its Managing Agenciles

The witsl statistice of the Rio Grande are well-stated in
an =arly investigative report of the Rio Grande:

{The) Rio Grande is an interstate and an international

stream. It rises in Colorado and flows southward for more

than 400 miles across Mew Mexico, it forms the boundary

between Texas and the Republic of Mexico for about 1,250

miles to itz mouth. The total length of the river is about

1,800 miles.""
(See map, Figure 1). What these figures fail to make clear is
that the Rio Grande is a major artery in the water system that
gqives life to this arid regqion. Over half of MNew Mexico’s
population are residents of the Rio Grande Region.6

By the 1890“s, after hundreds of years of development of
the Rio Grande, water shortages began to crop up salong the
Mexican stretch of the Rio Grande. In 1906, the United States
entered into a treaty with Mexico agreeing to deliver 60,000
acre-feet of water per year to the International Dam at Juarez,
Mexico.7

Fram 1909 to 1978, nine reservoirs were built on the Rio
Grande.® 4 combination of international, federal, and state
agencies and commissions manage the Rio Grand%gnd these
resévoirs. The New Mexico stretch of the river ie under the
control of the United States Army Corps of Engineers, The United

States Buresu of Reclamstion, the Mew Mexico State Engineer, the



Mew tMexico Interstate Stream Commission, Mew Mexico irvrrigatian

and conservancy dis
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icts and the Rio Grande Compact
Coemmission.
R10O GRANDE COMPACT
The Rio Grande Compact of 1939 deals with and equitably
apportions only the section of the Rio Grande located zbove
Fort Quitman, Texas and permits each State to develop its wmater

resources at will, subject anly to 1ts

(=)

bligations to deliver
water in accordance with the schedules set forth in the
Dompact.9

The Rio Grande Compact Commission was formed in 1923 after
the legislatures of Colorado and New Mexico enacted statutes
auvthorizing the appointment of representatives; Texas followed
this lead and Congress consented to the formation of the Rio
Compact Commission. The commission is made up of one
representative from each of the three statesz and one non—wvoting
federal representative. The President of the United States
designates the federal representative who acts as the chairman.
The state rvrepresentatives are the state engineers of Colorado
and New Mexico, and a representative appointed by the Texas
governor. The rules and regulations for the administration of
the compact must be acceptable to all members of the Compact
Commission. Any member may have 3 rule struck after 60 days
notice.10

In 1929, a temporary, Rio Grande Compasct was passed while

the permanent compact was being negotiated. In 192% the



ermanent Flo Grande Compact containing many of the 192
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provisions was ratified by Congreszs and the Colorado, Mew Mexico
and Texas legislatures,
THE MIDDLE RIOQ GRANDE PROJECT

The Middle Rio Grande Project of 1948 is a partnership
arrvangement between the U.5. Bureau of Reclamation, the U.5.
Army Corvrps of Engineers, and the Middle Rio Grande Conserwvancy
District. The Middle Rino Grande Project initially suthorized
the construction of two flood and sediment control rveserwvoirs
(Jemez Canvon and Abigquiu), & low-flow channel from south of San
ficacia, Mew Mexico into Elephant Butte Reserwoir, a floodway
through Truth of Consequences, and authorized the U.S. Bureau of
Reclamation to maintain the channel of the Rio Grande from
Velarde to San Acscla to accomodate flows of about 5,000 cubie
feet per second.

Cochiti and Galisteo Reservoirs were authorized, as part of

the Middle Rio Grande Project, in 1960 for flood and sediment
cuntrol.ll The authorization includes specific operating

criteria governing the operation of the four Middle Rio Grande
Project reservoirs: Jemez Canyon, Abigquiu, Cochiti and
Galisteo. The U.S5. é&rmy Corps of Engineers operates and
maintains the four flood control reservoirs. According to the
Army Corps of Engineers, flood control principles generally

dictate that stored flood waters are released as quickly as

downsztream conditions will allow in order to keep storage

capacity at a maximum in order to protect against future



flooding. Howevwer, during the irvrrvrigation sesson, as lon
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there is sufficient flood control space in these dams, the
release of water is reduced so as to prevent unauthovized users
from diverting it before it reaches its rightful delivery

point.12

COCHITI

Cochiti Reservoir, located near thefcit{)of Cochiti
~

approximately 50 miles upstream from Slbuquerque, was originally
guthorized mainly as a flood and sediment contreol reseruoir.13
Congress later added the additiocnal management purposes of
conservation, recreation, and development of fish and

wildlife.l?

Completed in 1373, storsge began at the reservoir
in Movember of 19?3.15

Cochiti has a capacity of approximately 600,000 acre ft.
450,000 acre feet are reserved for flood control, 110,000 acre
feet for sediment pool, and 50,000 acre feest are used by the

permanent recreation pool.16

The recreation pool is made up
and maintained with San Juan-Chama Project water.
SaN  JUAN-CHAMA PROJECT
The San Juan—-Chama Project, authorized by congress in 1963,
is a transbasin diversion of Colorado water from the San Juan
Basin delivered into the Rio Grande by way of the Rio Chama.l?

The project had been contemplated since the early 1900s as noted

in the 19329 Rio Grande Compact. Heron Reservoir with a capacity



of approximately 400,000 acre—-feet was built for the purpose of
storing and regulating exclusively San Juan—-Chama Project
water.

The San Juan—-Chama Proiect became operational in 1971.
Albuqueraue has contracted for 48,200 acre feet of water per
year, about one-half of the project water. The Middle Ria
Grande Conservancy District is the next largest contractor with
an annual order of approximately 22,000 acre feet. At present
Albugquerque and & number of other contractors don‘t need all
their water. Projections indicate that Albuquerque will not
need full use of its allotment until the year 2030.18_

In 1981, Congress authorized stovage of San Juan—-Chama
Froject water in Abiquiu and Elephant Butte reservoirs.l? The
Corps has entered into temporary agreements with San Juan-Chama
Project water contractore for storage of water in Abiquiu. As
of June 30, 1986, there was approximately 186,4400 acre-feet of
San Juan—-Chama Proiect water stored in Abiquiu Reseruoir.zo
Albuquerque has had to juggle its surplus project water from
Elephant Butte to Abiquiu to prevent as much as possible from
being lost.

ELEPHANT BUTTE RESERVOIR

Elephant Butte Reservoir, completed in 1216, was paid for
snd is =olely owned by the Elephant Butte Irrigation District.
However, the dam is operated by the federal government,
supposedly because of the =mall federal power plant that is part

of Elephant Butte Reservwoir. The Bureau of Reclamation, which
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mansages the dam, has historically reserved 100,000 acre feet a:

i
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flood control even though the reserwoir is not authorized for
this purpose. This amount has been recently reduced to 50,000
acre feet. The flood space reached an all time low of 17,000
acre feet in May 1286.

In 1374, Congress authorized the establishment of 3 30,000

acre—-foot, recreation pool at Elephant Butte Reservolir and a
————

J
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10-uears of maintenance using San Juan—-Chama Project water.
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The pool was given a low stovrage pricrvity because the pool takes
up space that is authorized as irrigastion storage and the
authorizing legislation provided that if a spill from Elephant

Butte was necessary, the pool would be the first water to

T
™

go.°-

Caballo Reserveoir, downstream from Elephant Butte, was
built in 1938 and is operated by the Bureau of Reclamation. It
has a total capacity of about 350,000 acre-feet. 100,000
acre—feet are reserved for flood space and are under the control
of the International Boundary and Water Commission.Z3 The

remaining space is for irrigation needs.

The Transfer of the Elephant Butte Reservoir Recreation Pool

In the Spring of 1985 it became evident that more water was
in the Rio Grande than was required to meet authorized demand.
On May 13, 1985 the Rio Grande Compact Commission authorized the
Corps to store water in Platoro, Jemez, Cochiti and Abiguiu

E . . . 2 ;
Reservoirs in order "to protect life and limb". 4 At 2 mesting



on Julw 2, 1925, the Compact Commission determined that there
had been an actusl =pill from Elephant Butte Reservoir on June
12, 1925, There had not been an been 3 spill at Elephant Butte
since the actual spill during the floods of 1947. At that same
meeting the commission passed a resolution asuthorizing the Corps
to transfer the Elephant Butte Reservoir recreation pool
upstream to Abigquiu Reseruoir.25 There was not a physical
movement of the water, the transfer was done on paper through an
eztablished Compact Commission sccounting procedure which
rezulted in the recrestion pool water in Elephant Butte
Recervoir being relabeled as Rio Grande Basin water and the Rio
Grande Basin water in Abigquiu Reservoir being re-labeled as the
Elephant Butte Reservoir recreation pool.

The Corps later decided that it lacked the necessary
rights—oef-way to hold the Elephant Butte Recreation Pool at
Abiquiu Reservoir. As a3 result, the Compact Commission in
December of 1985 passed 3 resolution regﬂb@?nding the physical
transfer of that water from Abiquiu Reservoir to Cochiti
Reseruoir.26 The pool was not immediately transferred. The
Corps of Engineers first worked out an agreement with the
Cochiti Pueblo wherein the Pueblo consented to the temporary
storage of water at Cochiti Reservoir during the period of March
21, 1986 to August 15, 1986. The resolution—agreement vequired
that &ll the Elephant Butte Recreation Pool water be esvacuated

from Cochiti Reservolr by Aduqust 15, 1%86.



There are two main legal problems with the sbowve transfer. <
First, an examination of the dates make it appear that on Julwy
2, 1986 when the transfer of the of the Elephant Butte
recreation pool was authorized by the Compact Commission, the
pecol should have already spilled and been lost on June 13,
1587. Second, there is a strong argument to be made for the
proposition that the corps never had the proper authority to
Store tHe Elephant Butte recreation pool in either the Abiguiu
or Cochiti Reservoir,

With regard to the first problem, the enabling statute of
the Elephant Butte recreation pool states that when an actual
spill occurs at Elesphant Butte the recreation pool along with
any other San Juan-Chama project water must be the first water
to spill.E? On July 2, 1986, The Rio Grande Compact Commiszsion
determined that an actual spill from Elephant Butte had occurred
on June 13, 1985.28 On June 13th, the recresation pool had not
yet been transferred out of Elephant Butt;. The Compact
Commission resolution which authorized the transfer of the
recreation pool was not passed until July 2nd, almost one month
af ter the spill.

When questioned about this apparent discrepancy in dates,
Phillip Mutz, the Interstate Stream Engineer, offer/ed as the
only explanation that "one has to assume that the pool was

n 29

transferred prior to June 13, 1985. In order to "assume

that the pool was trasferred prior to June 13, 1983" one also

has to assume that either there was a Compact Commiszsion

10



resolution prioy to June 13, 198% tce do o0, or one has to sassume
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that at the July 2, 1955 meeting the Compact Commission decided
to move the pool and slso decided to back-date the transfer so
that it would appear to precede the spill date. It does not
appear that either of these scenarions took place.

The resolution of July 2, 1985 was the first official
action taken by the Compact Commission to transfer the
recreation pool from Elephant Butte to Abiquiu. On May 13, 1985
the Compact Commission reached an "agreement in principle"
authorizing the Corps of Engineers to store water in Platoro,
Jemez, Cochiti, and Abigquiu Reservoirs to protect life and limb
betwesn Elephant Butte and Caballo Reseuoirs.BD Howewver, this
agreement in principle should not apply to the "paper" transfer
of the Elephant Butte recreation pool because the transfer was
done merely to save the pool from being spilled and lost, not to
protect life and limb.

As for the second scenario, there was no mention made in
the transfer tresolution of back-dating the tranzfer. In fact,
the resolution of July 2, 1985 states that the Elephant Butte
Recreation Pool "is presently stored in Elephant Butte
Reservoir...",31 Even if the Compact Commission had back-dated
the transfer, there is no indication in the Rio Grande Compact
that the Compact Commission has the authority to take such an
action. Hence, it would appear to be erroneous to assume that

the recreation pool had been transferred out of Elephant Butte

prior to the 1285 spill of that reservoir.

11



If the recreation pool was indesd in Elephant Butte
Feservaoir at the time of the 1383 spili, then it should have
spilled at that time unless there was sufficient other San
Juan—-Chama Project water present in Elephant Butte to constitute

the full amount of the spill. Such was not the case. There was

6,666 acre—-feet of the City of Albuquerque‘s San Juan—-Chama Y
Project water present at that time.32 . cicr, the =pill | e
excesded the amount of all the stored San Juan—-Chama Projiect 2y

water and was, in fact, large enough to cause a cancellation of
all existing interstate water debts and credits pursuant to
Article VI of the the Rioc Grande Compact.33 34

This all leads one to the conclusion that at the time the
Compact Commission passed the resclution to transfer the
recreation pool from Elephant Butte to Abiquiu Reservoir the
pool should have already spilled from Elephant Butte and, hence,
there was no pool to transfer.

Looking to the second problem, of whether the Corpes of
Engineers had the legal authority to store the Elephant Butte
recreation pool in Cochiti Reservoir, for argument’s sake, I
will temporarily assume that the recreation pool was transferred
cut of Elephant Butte prior to the spill. Although a similar
legal gquestion exists as to whether the Corps had the legal
guthority to store the recreation pool at Abiquiu Reservoir, for
the purpose of simplicity this paper will focus only on the

storage of the pool 3t Cochiti.
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Az alread) discussed above,
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ollowing the Julw 2, 1
resolution of the Compact Commission, the Elsphant Butte
Fecreation Pool was transferred on paper from Elephant Butte
Reservoir to ébiquiu Reservoir, and an equal smount of Rio

Gr ande Bésin water was transferred from Abiquiu Reservoir to
Elephant Butte Reservoir. The corps could not maintain the pool

; : ; ' 35
at abiquiu because of the lack of rights—of-way. At that
point, the wheels were s=et in motion to physically move the pool
from Abiquiu to Cochiti Reservoir.

In December of 13985, the Compact Commission adopted by
correspondence 3 resolution which recommended to the corps that
the pool be released from Abiquiu for storage in Cochiti
FReservoir. The corps did not immediately carry out this
recommendation. It first sought approval to make the move from
the Cochiti Pueblo Indians.gs This approval is not required by
the Cochiti Reserwvoir enabling statutes. |

The Cochiti Pueblo, located immediately downstream from the

reservoir, has experienced water seepage since the dam was built,

ﬂflonded the lan?}rendering it virtually useless. The
pueblo currently has a lawsuit pending in U.5. District Court
aqainst the United States over this problem.S? It appears that
the corps sought the agreement with the pueblo in order to
protect itself against any further potential lisbility. On

March 13, 1286, the pueblo tribal council consented to the

13
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temporary storage of the Elephant Butte recreation pool at
Cochiti Reservoivr for the period of March 31, 1286 to Augqust 15,
1986.

In 1360, Congress specified that Cochit&ialnng wWith all the

other reservoirs of the Middle Rio Grande Project are to be

J
=
operated "solely for flood control and sediment l:-:mtrc:l."UB

In
1964, Cochiti Reservoir’s enabling statute was supplemented to
provide for the authorization of a 50,000 zcre-feet permanent
pool for conservation, recreation and development of fish and
wildlife seruices.39 This change indicsates that Cochiti
Reservoir should no longer be managed solely for flood and
sediment control, now, the supplemental concerns of
conservation, recreation, fish and wildlife should also be
considered. Storing the Elephant Butte recreation pool at
Cochiti does not match with any of these authorized operations.
In fact, as it turned out, storing the Elephant Butte pool at
Cochiti actually inhibited the development of wildlife, contrary
to this authorized operations purpose.

The Corps may deviate from the specified operation schedule
of Cochiti in two situations: 1) The operation schedule may be
altered with the advice and consent of the Rio Grande Compact
Commission; and 2) when the Corps gives the Compact Commission
written notice that an emergency threatening the safety of major

structures ov endagering life exists, the "rules of opertion may

be suspended during the period of and to the extent regquired by

e 40
such emergency”. Even though the Compact Commizzion may

14



advise the Corps to deviate from the etanﬁard aperating
procedure, 1t can only be a recommendation and the corps has the
final discretion as to whether to follow this advice.

Both of the above deviations were in effect at the time of

the transfer to Cochiti, However, they may not have been

n}

ufficient to authorize the transfer. The Compact Commisszion
resolution of December 19835 was the "advice jynd consent"
deviation of the first kind. The Compact Cammiasion agreement
of May 139835 wherein the Corps of Engineers was suthorized to
store water in Platoro, Jemez, Cochiti, and Abiquiu Resesrvoirs
in ovder to protect life and limb between Elephant Butte and
Caballo reservoirs was the deviation of the second kind.41

What the Compact Commission did in the December 1985
resolution was to call for, not only, a deviation away from
Cochiti’s legislated operating schedule, but it took an
additional leap and also called for a deviastion away from the
operating purposes of Cochiti. This leap is where the
authority to make the trancsfer becomes questiocnable. The
statute says only that the operating schedule may be deviated
from, it does not say that the operating purposes of the
reservoir may be altered. The =sole purpose of storing the
Elephant Butte recreation pool was to keep it from being lost.
It served none of the authorized purposeszs of flood control,
sediment control, conservation, recreation or fish and wildlife
development. Rather, what it did do was contribute to the

flooding st Cochiti Lake. This flooding drowned wvegetation,

15
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killed trees where bald-esgles wintered, cowvered indisn ruins |
and caused general havoco with the lake’'s= ecosystem.

The second deviation, the May 1385 Compact Commisszion
sgreement, 1s an even weaker basis for authorizing the
transfer. Under this zecond kind of deviation, not only is the
deviation confined to changes in the operating schedule, but the
changes are also confined to deviations made for the protection
of life or the safety of major structures. The transfer of the
recreation pool was not done for either of thesze smergency
reaszon=. This i= euidenc%ﬁbp the fact that the first move from
Elephant Butte to Abiquiu was done only by 3 paper exchange and
no sactual movement of water was involved.

In 1985, there remained no wiable option to s=tore the
Elephant Butte recreation pool, including the possibility to
stare at least a part of it in Platoro Reservoir in Colorado.

AAs a result, the pocl spilled on or about August 6, 1986,

OTHER PRESSURES PUT ON THE RIO GRANDE SYSTEM BY THE SURPLUS

Besides the loss of the Elephant Butte Reserwoir recreation
pool, the surplus of water has put pressures on the Rio Grande
system in a number of other ways. During the many years of low
flow, sediment and neglect reduced the river channel to below
the capsacity necessary to exacuate excess waters. The excess
water provided Colorado and Mew Mexico with an oppertunity to
cancel their Rio Grande Compact watevy debts by way of a spill at

Elephant Butte, but allowing such a spill would likely interfere

1s



wWwiht irrigation rights. Elephant Butte Reserwoir became so full

th=at the expensive new low-flow channel cannot be used until the

level goes down. These are just a few of the many problemsz that

resulted from the on-g9oing surplus.

Due to the surplus of water, the Bureau of Reclamation has

been relessing 2,300 cofs from Caballo Dam since Uctober 8, 19824,

ith no demand for water. They expect to dump about 120,000 /ﬁg? 2
{

acre fest in October alone, which is about as much water as the\

city of El Paso uses in an entire year.42

Operation of the upstream flood control reserveoirs in 1983
and 1986 pursuant to the May 13, 1983 Compact Commission
agreement resulted in the maximum amount of water ever stored in
#biguiu and Cochiti reaeruoirz)with environmental consequences
which enraged concerned citizens. Bandelier Mational Monument
flooded, bald-eagle habits were disrupted,;;ishing and
whitewater rafting were also impacted. At the urging of
whitewater rafters, the district attorney for the First Judicial:
District in Santa Fe filed a3 suit claiming, among other things, |

mismanagement of the reservoirs and violation of the Rio Chama

Scenic and Pastoral Act. The suit, State of New Mexico v, the

Bureau of Reclamation and the U.5. Army Corps of Engineers, was

dismizsed by the federal court for lack of subject matter
jurisdiction. Appeal to the Tenth Circuit Court of Appeals iz
pending.43

The Rio Grande channel through Truth or Consequences haz an

authorized capacity of 3,000 cofs but arroyo inflows and sediment



plugs had reduced the channel capacity to less the 2300 of=. In

il

the low-flow wvears this was not a problem, but with the need to
expell large amounts of excess water the need to restore the
channel to its full capacity became imperative. Also, the esarth
dike ar Elephant Butte showed signs of distress in the fall of
1985. These problems required reduced flow from the upstream
flood control dames in order teo reduce risks and provide river
caonditions that allowed the remedial work.44 At the cost of %2
million the channel capacity was restored to 5,000 cfs.
Restoration work on the channel was done from October 1383 to

February 1986.%°

A new @nterest for Mew Mexico came into plav after the 19386
snaowmelt caused rare flooding éifj?ﬁ‘%he-stretch of the Rio
Grande below El Paso. The International Boundary and Water
Commission (IBWC) sought help from New Mexico based agencies in
minimizing flooding along the United States/Mexico stretch of
the river. The IBWC requested that the flood control dams of
the Middle Rio Grande Project be operated to contral this
flooding. The Corps of Engineers carried out this request
based on the theory that the original authorization of the
Middle Rio Grande Project did not limit the reaches where flood

control would be prouided.46
DECISION-MAKING PROCESSES

In looking at the current structure of decision-making in

the Rio Grande it is important to recognize thal these systems

18



and policies were developed in time&s of water shortage and were
shaped by the interested parties of the time - farmers, minerszs,
developers, the State Engineer, the Bureau of Reclamation, and
the Army Corps of Engineers — 2all proponents of consumptive

water use. Today, in contrast, the Rio Grande is facing a time

Ot #

of surplus and there are interested parties who aredemanding to
N

have their concerns addressed. These new interest groups are

azserting environmentsal, recreationsl, zesthetic, cultural and
oth2r non—consumptive use concerns. Are the current managers
changing with the times to integri? these newer intereszts? [t
» 3 . / . - - "S .
doe=n’t lock like it., TFere-is the prevailing attltudgnthat in
crder for an interest to be protected it must inwolue
consumptive use of water.
For example, although the recreation industry is an
(5t
important and growing industry to New Mexico, recreational water
A
uses are almost unprotected under MNew Mexico’s present system of
. 47 ., . .
water law and policy. Mew Mexico’s powerful State Engineer,
Steve Reynold5 is known to be of the opinion that it is suicide
for the existing water system managers to get into even cnnsidew&ﬁak(f
: 48 ; .
the value of cultures and the environment. This attitude
looks at the river as a battleground of interests rather than as
a community of interests to be shared for evervone’s best
interests.
The sztreszes brought on by surplus water have not improved

this situation. The Ric Grande managers are essentially madeup

of—cspecialized, decentralized agencies. This worked cut during

19



times of low flow when the managment system wasn’t put tD(}hE)
tezt., kith the high run—off, cracks have surfaced in almo=t
every part of the swstem. There i not enough room in the
reservoirs, not enough capacity in the channels, the potential
for floods is threat;ning}and moere water keeps pouring into the

svwstem. With the zystem blecated, the need to know what each

T hax
othery was up to increased. The failure of one agency to live up
A
to its abligations could cause severe problems for another

llhat appears to have happened is that the surplus has made
the agencies, bureaug}and commissions which manage the various sedtion
Rio Grande Sv=tem draw cloa% and created an ad-hoc centralized
approach to solve each others problem. The interdependent
nature of their wor&?geceme apparent. They have had to enlist
each other’s assistance and to interact on a more cooperative
basis than ever before. In this crisis-=style management, the

howe ,1 . .

manager%‘deueloﬁ-a worse case of tunnel wision, channeling all
efforts into protecting and maintaining the traditionsl
interests. Those parties who have also been affected, and in
s@me cases harmed, by the Rio Grande surplus but do not have the
legislative authority or political clout of the Corps, Bureau,
and irrigation Districts have been left out of the
decision—-making to 3 greater extent than normal, 3ll1 in the name
of emevrgency.

The Rio Grande managers have 3 large degree of

decision—mqﬂ@ing diseretion, as evidenced by the "adwice snd
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consent" tupe of clause found 1n he Cochiti Reservoir enabling '!
statute. This discretion could be us=d to integrai@
non—consumptive concerns, but this i2 not being done.

This foroces non—consumptive users to search for other ways
to get their concerns addressed. The twe most common approaches
sre the use of lawsuits and public pressure.49 These can both
be wery effective, but the bottom line is that they are both
fire-fighting tactics - working best in a remedizl fashion,
attempting to undo hkarm that has already been committed. In
same cases lawsults and public preeeure/if applied early enough
forces the non—consumptive concerns to be addressed at the time
of decision-making.

. Another appreoach is to get instream flows recognized 3s a
beneficial u*se.lf'D This leqislative recognition would =allow
non—consumptive users to to acquire legally-protected water

rights. MhilE;?ggiiéam flow seems to be an inevitable =ztep, one vl
several western states have already adopted +% it will be a

while in coming to Mew Mexico.

In summary, the Rio Grande managers have done a very
effective job of holding together the existing system during the
stressful time of excess water, but it has had the effect of
magnifying the problems of those interests not addressed by the

traditional system. The real =tresses placed on the Rio Grande

by the surplu%ieombined with the additional discretion granted
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"

to the managers in this twpe of “emergency’ situstion have
= . = ! g
caused setbacks in geftting non—traditional concerns addressed

and integrated into the Rio Grande management system
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The Reclamation Development Act of 1974, FPub. L. Mo
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"On July 12, 1385, the state of New Mexico, through the
district attorney of the First Judicial District, filed a
complaint in the U.S, District Court in Albuquerque =gainst
the U.S. Corps of Engineers and the U.S5. Bureau of
Feclamation. The suit alleges that the corps and the
bureau aoperated reservoirs in the Rio Grande basin during
1383 in wioclation of the rights of Mew Mexico citizens.
The lawsuit also claims that the operation of Abiquiu
Reservoir violated El Rio Chama Scenic and Pastoral Riwver
Adct ( N.M.Stat. Ann. Section 16-4-1 through 15-4-8
[12721). 0On March 11, 1986, the court entered an order
dismi=ssing the plaintiff‘s complaint for lack of subject
matter jurisdiction. On April 10, 1985, the plaintiff
appealed the court’s action to the Tenth Circuit Court of
Appeals. A decision on that appeal is pending.”

Report of the Rio Grande Joint Investigation submitted on
December 23, 1937, to the President by the National
Resources Committee, Introductory passage.

1, pt 233, Bureau of the Census, U.S5. Dep’t of Commerce,
Census of Populsation: 1960, Table &, at 33-8 (1%63)

Report of the Rio Grande Joint INvestigation submitted on
December 23, 19237, to the President by the MNational
Resources Committee

Mutz, Surface lWater Resources Development, Apportionment,
Administration and Management Milestones, 31 MNew Mexico
Water Conference Proc, 7 (1986)

47 énnual Report of the Rio Grande Compact Commission (1935)
2 47 &nnual Report of the Rio Grande Compact Commission
£1933)
1 Flood Control éct of 1960, Pub. L. Mo, 356-545, Section 201,
74 Stat. 488 (19260)



Flood Control Sct of 13c0, Puk., L. Mo, 25-545, Section 201,
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Flood Control &Act of 1260, Fub. L. Mo. 26-645, Section 201,
74 Stat, 488 (1260)
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Pub. L. No. 28-293, 78 Stat. 171 (1364)
15
47 Repart of the Rioc Grande Compact Commission 49 (1385)
16
Flood Control Act of 1260, Pub. L. Mo. 86-5843, Section 201,
74 Stat. 488 (19600
17 .
Mavzaio Indian Irrigation Project; San Juan—-Chama Froject
Act, Fub., L. MWo. 37-483, 76 Stat. 35 (1362)
L& Daves, Albuguerque and the Rio Grande, 21 Mew Mexico Water
Conference Froc., 52 (1936)
19 Pub. L. Mo. 97-140, 95 Stat. 1717 (1921}
=0 74 Report of the Stste Engineer of Mew Mexico 7?2, July 1,
1285 to June 20, 1986
21 .
The Reclamation Develapment Act of 1374, Pub. L. Mo.
. 93-493, Section 1401, 88 Stat. 1486 (1574)
= The Reclamation Development Act of 1374, Pub. L. No.
92-493, Section 1401, 88 Stat. 1486 (1574)
& Querveld, You Can’t Put Too Much Kater in Elephant Butte,
31 New Mexico Water Conference Proc. 44 (198&8)
(=)
e 72 Report of the State Engineer of Mew Mexico 67, July 1,
1984 to June 30, 1985
25

Resolution on Exchange Storage of San Juan-Chams Project
lMater Stored Pursuant to Public Law 93-493 adopted at July
2, 1985 meeting of the Rio Grande Compact Commission:

WHEREAS, the 1985 calendar year Rio Grande discharge
is much greater than average and is expected to exceed
project storage capacity, and

WHEREAS, San Juan—-Chama Project water ispresently
stored in Elephant Butte Reservoir pursuant to Public Law
93-493 and would be spilled after the &,666 acre feet of
the City of Albugquerque’= San Juan-Chama Project water in
Elehant Butte Reservoir pursuant to P.L. 97-140 is
gpilled, if it becomes necessary to make releases from
Elephant Butte Resevoir greater than the requirements of
the Rio Grande Projiect, and

HMHEREAS, Abiuiu Reservoir now contains a significant
guantity of Ric Grande Basin flood water, and
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Commission
. Di=trict Engineer of the Albuguerque District of
Enginesrs,

J

WHEREAS, there vemains unused sediment reserwve
capacity in Abiguiu Reserwoiry that could be utilized for
ztorage of the San Juan-Chama Project water currently 1
Elephant Butte Reservoir pursuant to P.L. 93-4933.

Mo, THEREFORE, BE IT RESOLVED, that to prevent
irretrievable loss of San Juan-Chama Project water for Rico
Grande Basin flood water now stored in Abiquiu Reservoir
and that the exchange shall be made under esztablished Rio
Grande Compact Commis=sion accounting procedures. The
further agress, subjiect to the discretion of the
the Corps of
that the San Juan-Chama Project water thus
=tored in Abiguiu Reserwvoir shall remain in that reservoir
until sufficient storage space is available in Elephant
Butte Reserwoir to contain that water when released from
ABbiquiu Reservoir without imminent risk of spill or until
itz releaze iz requested by the Secretary of the Mew Mexico
Department of Matural Resources,

Ric Grande Compact Commiszion Resolution of December 19835
(adopted by correspondence and ratified at the annual
meeting):

WHEREAS, %an Juan-Chama Project water authovized for
recreationsl use in Elephant Butte Reserwvoir pursuant to
F.L. 23-422 is temporarily beng stored in Abiquiu Reservoir
under an accounting exchange agreed to by resolution of the
Rio Grande Compact Commission at 1ts meeting on July 2,

1985, and
MHEREAS, the Corps of Enginesrs cannot continue to
store the recreatiocnal water sutherized by P.L. 23-493 in

&biquiuv Reservoir, and

WMHEREAS, there remains unused sediment rezerve
capacity in Cochiti Reservoir that could be utilized for
storge of the recreational water authorized by P.L. 93-432
and currently being stored in Abiquiu.

Mok, THEREFORE, BE IT RESOLVED, that to prevent the
irretrievable loss of San Juan-Chama roject water
authorized for recreational use in Elephant Butte Reservoir
by F. L. 93-433, the Rio Grande Compact Commission hereby
recommends that the San Juan—-Chama Project water currently
stored in Abiquiu Reservoir pursuant to the July 2, 1985,
accountnig exchange agreement, be released for storage in
Cochiti Reservoir. The Commission further recommends,
zubject to the discretion of the District Engineer,
fAilbugquerque District, Corps fo Engineer, that the San
Juan-Chama Project water thus stored in Cochiti Reservoir
shall remain in that reservoir until sufficient storage
space iz again available in Elephant Butte Reservoir to
store that water without imminent risk of =pill, or until
its release i= requested by the Secretary of the New Mexico
Department of Matural Resources.
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released shall be deemed to constitute sactual spill.
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